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WADE  V.  MAETIN. 

(181  Pae.  988.) 

Partnership — Silent  Partner— Evidence. 

1.  Plaintiff,  in  action  for  half  of  the  expenses  of  an  option  taken 
in  his  name,  held  to  have  failed  to  establish  by  a  preponderance  of 
the  evidence  that  defendant  was  a  silent  partner  in  the  transaction. 

[Ab   to  specific  performance  of  optional  contracts,  see  note  in 
Ann.  Cas.  1913A,  362.] 

Prom  If nltnomah :  Bobebt  G.  Mobbow,  Judge. 

Department  2. 

For  his  cause  of  action  plaintiff  alleges  that  about 
January  1,  1910,  he  entered  into  an  agreement  with 
the  defendant  by  which  the  plaintiff  was  to  procure  an 
option  to  purchase  a  tract  of  land  of  about  917  acres 
in  Wallowa  County,  from  one  Ewing ;,  that  such  option 
when  obtained  should  be  taken  in  the  name  .  of  the 
plaintiff  only,  but  that  the  defendant  should  have  an 
equal  interest  therein  with  the  plaintiff,  and  each 
should  bear  one  half  of  the  expenses  and  should  share 
equally  in  any  proceeds  realized  under  the  option. 

99  Or.  —1  (1) 
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Pursuant  to  said  agreement  plaintiff  did  procure  an 
option  for  a  period  of  five  years  from  January  3, 1910, 
and  plaintiff  took  and  accepted  said  option  under  the 
express  stipulation  that  the  defendant  was  in  all  things 
equally  interested  therein  with  himself.  The  purchase 
price  of  the  land  was  $25  per  acre,  and  the  option  pro- 
vided that  in  consideration  thereof  the  plaintiff  should 
pay  $150  per  year  for  the  first  three  years  and  $250 
for  each  of  the  last  two  years  of  the  term  of  the  option 
and  that  such  payments  should  be  evidenced  by  a 
promissory  note  to  be  executed  on  January  3d  of  each 
year.  On  January  3,  1910,  pursuant  to  the  terms  of 
the  option,  the  plaintiff  executed  in  favor  of  Ewing 
the  first  $150  note,  to  become  due  and  payable  Janu- 
ary 3, '1911.  The  complaint  alleges  that  on  or  about 
its  maturity  the  plaintiff  paid  that  note  and,  accord- 
ing to  the  terms  of  the  agreement  between  them  the 
defendant  paid  him  one  half  of  the  amount  thereof; 
that  about  January  3,  1911,  the  plaintiff  executed  to 
Ewing  the  second  promissory  note  for  $150,  which 
became  due  one  year  from  that  date  and  which  he  paid 
at  maturity,  and  that  as  before. the  defendant  reim- 
bursed the  plaintiff  for  one  half  the  amount  of  the 
note. 

It  is  averred  that  about  January  1, 1912,  Ewing  sold 
and  conveyed  the  land  to  Fargo  and  Baker;  that  for 
failure  to  execute  and  pay  the  third  promissory  note 
for  $150  they  commenced  an  action  against  the  plain- 
tiff to  recover  that  amount;  that  after  a  contest  they 
recovered  judgment  for  $150  and  costs,  and  that  the 
defendant  paid  to  the  plaintiff  one  half  of  that  amount. 
The  plaintiff  further  avers  that  thereafter  Fargo  and 
Baker  commenced  an  action  against  him  to  recover 
upon  the  fourth  and  fifth  yearly  payments  of  $250  each 
provided  for  in  the  option ;  that  he  and  the  defendant 
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mutually  employed  counsel  to  defend,  and  contested 
the  action ;  that  the  defendant  agreed  to  pay  plaintiff 
one  half  of  the  expense  thereof;  that  a  judgment  was 
finally  entered  against  the  plaintiff  for  the  full  amount 
prayed  for,  which  plaintiff  paid  in  full;  that  the  de- 
fendant promised  and  agreed  to  repay  the  plaintiff 
one  half  of  the  final  judgment  of  $804.88,  and  that  the 
latter  has  demanded  and  defendant  has  refused  pay- 
ment. The  plaintiff  asks  judgment  for  the  amount 
with  accrued  interest. 

In  his  answer  the  defendant  denies  each  material 
allegation  of  the  complaint  and  avers  that  without  con- 
sideration, and  as  an  accommodation  only,  he  signed 
the  first  promissory  note  for  $150.  The  plaintiff's 
reply  denied  the  new  matter  of  the  answer  and  by 
stipulation  tKe  case  was  tried  without  a  jury. 

When  the  plaintiff  rested  his  case  the  defendant  filed 
a  motion  for  nonsuit,  which  was  overruled.  The  de- 
fendant introduced  his  evidence  and  after  all  the  tes- 
timony was  taken,  again  moved  the  court  for  judgment 
of  nonsuit  upon  the  grounds :  First,  that  the  proof  was 
insufficient;  and  second,  that  the  alleged  transaction 
was  a  partnership  for  which  a  recovery  could  not  be 
had  in  an  action  at  law,  as  **the  only  remedy  of  the  one 
partner  who  claims  to  have  made  disbursements  on 
behalf  of  the  firm  is  that  of  an  accounting  in  equity." 

The  case  was  taken  under  advisement  by  the  court, 
which  without  making  any  findings  of  fact  or  conclu- 
sions of  law  rendered  a  judgment  ''that  the  motion  of 
defendant  for  an  involuntary  nonsuit  should  have  been 
allowed,  and  it  is  now  hereby  adjudged  that  plaintiff 
take  nothing  herein ;  that  defendant  go  hence  without 
day  "  and  that  he  have  judgment  for  costs.  The 
plaintiff  appeals.  Affibmed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Conrad  P.  Olson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Chdrles  A.  Hart  and  Mr.  W.  Hi  Fowler,  with  an 
oral  argument  by  Mr.  Hart. 

JOHNS,  J. — ^1.  Under  our  view  of  this  case,  it  will 
not  be  necessary  to  decide  the  legal  questions  ably  pre- 
sented by  opposing  attorneys.  As  the  material  alle- 
gations of  the  complaint  were  denied  by  the  defend- 
ant, it  devolved  upon  the  plaintiff  to  establish  them  by 
a  preponderance  of  the  evidence.  One  of  these  alle- 
gations was  that  the  defendant  was  a  ** silent  partner'* 
of  the  plaintiff  in  the  Ewing  contract  and  that  for 
value  he  had  promised  an^  agreed  with  the  plaintiff 
that  he  would  pay  one  half  of  the  latter 's  liability 
under  that  contract  and  his  own  share  of  the  expense 
arising  therefrom. 

The  case  is  peculiar  and  the  alleged  contract  is 
founded  upon  parol  testimony  only.  The  plaintiff's 
testimony  sustains  the  allegations  of  the  complaint, 
but  is  flatly  contradicted  by  that  of  the  defendant. 
The  testimony  of  Mr.  Lomax,  who  was  formerly  his 
attorney,  tends  to  corroborate  the  plaintiff,  and  the 
evidence  of  Mr.  Fowler,  formerly  of  counsel  for  the 
defendant,  tends  to  substantiate  the  latter 's  testimony. 
There  is  a  sharp  conflict  in  the  effect  of  the  testimony 
of  the  two  attorneys  and  it  is  very  apparent  that  as 
between  the  plaintiff  and  the  defendant  one  of  them  is 
not  telling  the  truth.  There  is  much  of  the  evidence 
that  su&tains  the  theory  of  either  litigant,  but  after  a 
careful  reading  of  all  the  record  once  and  a  large  por- 
tion of  it  the  second  time,  we  are  impressed  with  the 
direct,  clear  and  positive  testimony  of  the  defendant. 
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There  is  another  feature  of  the  evidence  to  which  we 
attach  importance.    During  the  trial  of  the  case  of 
Fargo  and  Baker  to  recover  from  this  plaintiff  upon 
one  of  the  notes  which  Jie  executed  under  the  Ewing 
contract,  at  the  instance  of  counsel  the  court  took  a 
recess.    At  that  time  Fargo  and  Baker  as  plaintiffs 
were  represented  by  Hart  and  Fowler,  who  are  now 
attorneys  for  the  defendant  in  this  action,  and  Wade, 
the  plaintiff  here,  as  defendant  in  that  action  was 
represented  by  Lomax  as  his  attorney.    Martin,  the 
defendant  in  the  present  action,  was  in  court  as  a  wit- 
ness at  the  trial  of  that  cause.    During  the  adjourn- 
ment there  was  a  conference  between  the  litigants  in 
that  case  and  their  respective  attorneys  for  the  pur- 
pose of  arriving  at  a  final  settlement  of  all  matters 
then  in  dispute  between  them.    This  occurred  in  a 
room  connecting  with  and  adjoining  the  courtroom 
where  the  trial  was  had.    A  general  discussion  ensued 
and  different  memorandum  contracts  were  prepared 
by  the  respective  attorneys,  one  of  which  was  that  in 
lieu  of  the  Ewing  option  at  a  price  of  $25  per  acre  the 
plaintiff  here  should  purchase  the  lands  at  an  agreed 
price  of  $20  per  acre.    All  of  these  negotiations  con- 
sumed more  than  an  hour  and  there  is  no  claim  or  pre- 
tense that  the  defendant  Martin  was  present  at  any 
time  or  that  he  was  then  consulted,  yet  he  was  close 
at  hand  in  an  adjoining  room. 

Counsel  for  the  plaintiff  contends  that  the  defendant 
was  not  consulted  for  the  reason  that  he  was  only  a 
**silent  partner.''  This  was  more  than  three  years 
after  the  alleged  secret  agreement  between  them  and 
there  is  nothing  in  the  record  which  tends  to  show  that 
the  plaintiff  and  the  defendant  had  ever  conferred 
about  or  discussed  the  subject  matter  of  the  proposed 
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agreement  at  any  previous  time,  yet  if  the  defendant 
was  a  '^silent  partner*'  it  was  an  important  niatter 
to  him  and  if  consummated  the  plaintiff  would  have 
become  the  sole  purchaser  of  nine  hundred  acres  of 
land  at  a  price  reduced  five  dollars  per  acre  below  that 
of  the  Ewing  option,  and  the  option  would  have  been 
wiped  out  and  merged  in  the  purchase.  This  is  strong 
evidence  that  the  defendant  was  not  a  **  silent  part- 
ner'' in  the  Ewing  contract.  It  is  al^o  significant  that 
during  the  period  of  more  than  seven  years  of  the 
alleged  silent  partnership  there  is  no  written  evidence 
of  its  existence. 

While  some  of  the  testimony  is  contradictory  and 
there  is  a  direct  conflict  between  that  of  the  plaintiff 
and  that  of  the  defendant,  as  we  analyze  it  the  plain- 
tiff has  failed  to  establish  his  case  by  a. preponderance 
of  the  evidence. 

The  judgment  is  affirmed.  Affirmed. 

McBride,  C.  J.,  and  Bean  and  Bennett,  JJ.,  concur. 


Argued  April  18,  affirmed  July  1,  1919. 

HART  WIG  V.  RUSHING.* 

(182  Pac.  177.) 

Frandnlent  Oonyeyances— Bulk  Sales  Law— Applicability— Consider^, 
tlon— "Sale." 

1.  Construed  as  a  whole,  bulk  sales  law  (Sections  6069-6072, 
L.  O.  L.),  applies,  not  only  to  sales  for  money,  but  also  to  salee  for 
property  measured  in  money;  "sale  or  transfer"  being  spoken  of,  and 
direction  being  given  for  acts  "before  paying  or  delivering  *  •  any 
part  of  the  purchase  price  or  consideration." 

•Authorities  passing  on  the  question  of  remedy  of  ereditors  wjiera 
sale  is  made  in  violation  of  bulk  sales  law,  are  collated  in  notes  in 
39  Ii.  E.  A.   (N.  S.)   374;  L.  E.  A.  1946B,  974. 

On  notice  to  creditors  under  bulk  sales  law^  see  note  in  L.  B.  A. 
1917P,  230.  Eepobtmu 
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Ezcbange   of  Property — ''Barter." 

2.  A  "barter"  or  "exchange  of  properties"  occurs  where  one  article 
is  exchanged  for  another;  no  price  in  money  being  flzed  upon  either. 

Words  and  Phrases— "Cash." 

3.  Ordinarily,  the  word  "cash"  means  money,  but  it  is  frequently 
used  as  a  term  meaning  the  opposite  of  credit. 

Frandiaent  Conveyances— Bulk  Sales  Law. 

4.  Balk  sales  law  (Sections  6069-6072,  L.  0.  L.)  is  not  limited  to 
protection  of  mercantile  creditors  only;  it  speaking  of  "all  of  the 
creditors,"  "all  of  his  creditors,"  and  "any  and  all  creditors." 

Ftaadnlent  Oonyeyances— Bulk  Sales  Law — Oreditors  Entitled  to  No- 
tice. 

5.  Bulk  sales  law  (Sections  6069--6072,  L.  O.  L.)  requires  notice  to 
creditors  whose  demands  are  not  yet  due;  statement  required  of  seller 
being  of  all  creditors,  with  amount  of  indebtedness  due  or  owing,  or 
to  become  due  or  owing. 

Frandnlent  Conyeyances — ^Bnlk  Sales  Law — ^Remedy  of  Oreditors — 
Pnrcbaser  from  Orantee. 

6.  A  sale  without  compliance  with  bulk  sales  law  being  by  provi- 
sion of  Section  6070,  L.  O.  L.,  conclusively  presumed  fraudulent  and 
void,  a  trust  in  favor  of  creditors  of  the  seller,  he  being  without 
assets  and  they  having  reduced  their  claim  to  judgment,  entitling 
them  to  equitable  remedy,  will  be  impressed  on  land  obtained  by  the 
buyer  of  the  stock  of  goods  in  exchange  therefor,  and  then  conveyed 
to  others  without  consideration. 

[As  for  remedies  of  creditors  for  violation  of  bulk  sales  law, 
see  note  in  Ann.  Gas.  1916C,  928.] 

From  Multnomah :  Egbert  Tucker^  Judge. 

Department  1. 

The  plaintiff  William  H.  Hartwig  is  endeavoring  to 
impress  a  trust  upon  certain  lands  so  that  he  can  col- 
lect a  money  judgment  which  he  obtained  against 
George  Hartwig,  who  sold  a  hardware  store  and  stock 
of  goods  to  C.  C.  Rushing  without  complying  with  the 
bulk  sales  law.  William  H.  Hartwig  and  George 
Hartwig  are  brothers;  the  former  was  a  resident  of 
Iowa,  while  the  latter  lived  in  Oregon.  George  Hart- 
wig informed  his  brother  that  he  wished  to  purchase 
a  hardware  store  owned  by  Frank  L.  Miller  in  Aurora, 
Oregon.     George  Hartwig  had  $4,000  in  cash  and  a 
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tract  of  timber  land  in  Idaho,  but  he  needed  more 
money  to  consmnmate  the  purchase.  For  the  purpose 
of  enabling  George  Hartwig  to  buy  the  store  the  two 
Hartwigs  borrowed  $5,500  from  the  City  National 
Bank  of  Tipton,  Iowa,  on  February  19, 1910,  and  gave 
their  promissory  note  to  the  bank  for  that  amount 
payable  one  year  after  that  date.  In  February,  1910, 
George  Hartwig  bought  the  store  from  Miller  for 
$15,700.  Miller  received  in  payment  for  the  store  the 
$5,500  which  had  been  borrowed  from  t)ie  Iowa  bank, 
$3,300  of  the  $4,000  which  George  Hartwig  already 
had,  the  Idaho  timber  land  at  $3,500  and  a  note  for  the 
balance  of  the  purchase  price. 

William  H.  Hartwig  paid  the  note  which  he  and  his 
brother  had  given  to  the  Iowa  bank ;  and  for  the  pur- 
pose of ,  evidencing  the  resulting  indebtedness  George 
Hartwig  gave  his  note  to  William  H.  Hartwig  for 
$5,500,  payable,  with  interest,  five  years  after  Febru- 
ary 18,  1911,  its  date. 

George  Hartwig  took  possession  of  the  store  and 
continued  to  operate  it  until  September  11,  1911,  when 
he  transferred  it  to  C.  C.  Rushing.  There  is  in  evi- 
dence a  writing  which  reads  as  follows : 

'/Aurora,  Oregon,  Aug.  28th,  1911. 

**This  agreement  entered  into  the  above  day  by 
&  between  Geo.  Hartwig,  of  Aurora,  Ore.,  party  of 
the  first  part  &  C.  C.  Rushing  of  Portland,  Ore.,  party 
of  the  second  part,  Witnesseth: — Said  first  party  has 
sold  his  stock  of  goods  in  Aurora  to  said  second  party 
&  has  taken  as  payment  for  said  stock  of  goods  a  31 
acre  prune  ranch  near  Vancouver,  Wash.,  at  $31,000. 

**Said  first  party  is  to  take  invoice  of  said  stock  of 
goods  one  day  this  week  at  invoice  cost  for  all  first 
class  goods  &  others  put  in  at  value  &  the  first  party 
is  to  pay  same  as  part  payment  on  the  prune  ranch 
less  an  amt.  owed  for  goods  to  become  due  amtg.  to 
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between  $2500  &  $4000,  to  be  ascertained  by  the  second 
part.  The  balance  due  on  the  prune  ranch  is  to  be 
paid  by  mortgage  on  same  due  in  two,  three  &  four 
yrs.  7%  int.,  payable  semiannually.  The  first  party 
assumes  $4^000  now  against  said  prune  ranch,  due  in 
1  &  2  yrs. 

"Witness  onr  hands  the  day  &  year  first  above 
written. 

**Gbo.  Habtwio. 

*'C.  C.  Bushing." 

The  stock  of  goods  was  invoiced  by  George  Hartwig 
and  Bushing  with  the  assistance  of  some  represen- 
tatives of  certain  wholesalers  who  were  creditors  of 
Hartwig.  The  parties  are  not  agreed  as  to  the  total 
invoice  price  of  the  stock  of  goods  sold  to  Bushing; 
the  figures  were  between  $13,000  and  $18,500.  George 
Hartwig  claims  that  the  stock  of  hardware  invoiced 
$16,820  and  with  10  per  cent  added  for  freight 
amounted  to  $18,500.  The  uncontradicted  evidence 
of  George  Hartwig  is  that  he  and  Bushing  agreed 
upon  $300  ds  the  price  of  the  fixtures  and  furniture. 
It  is  conceded  that  George  Hartwig  gave  a  mortgage 
to  C.  C.  Bushing  for  $17,274.54  on  the  31  acre  prune 
orchard ;  and  hence  this  fact  considered  in  connection 
with  the  writing  dated  August  28,  1911,  would  indi- 
cate that  the  stock  of  goods,  including  the  fixtures  and 
furniture  valued  at  $300,  was  invoiced  at  $13,725.46. 
Soon  after  the  store  was  transferred  to  Bushing  he 
paid  a  total  of  $4,367.34  to  certain  wholesalers  for 
goods  which  they  had  sold  to  Hartwig.  After  selling 
the  store  Hartwig  collected  about  $1,500  on  book 
accounts  due  him  and  used  the  collections  in  making 
payments  to  some  of  his  creditors. 

Bushing  carried  on  the  hardware  business  until 
October  23,  1911,  when  he  transferred  the  store  to 
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George  and  Lena  Ehlen  in  exchange  for  about  79  acres 
of  land  in  Marion  County.  Afterwards  on  November 
28, 1911,  C.  C.  Rushing  deeded  the  Marion  Coufity  land 
to  Annie  L.  Kent  in  exchange  for  three  lots  in  the 
First  Addition  to  Cherrydale  in  Portland  and  certain 
personal  property  '*  known  as  the  furnishings  of  the 
Almira  Apartments. ' '  The  conveyance  of  the  Cherry- 
dale  lots  was  made  to  1*  J.  G.  Rushing.^* 

C.  C.  Rushing  died  on  January  6, 1912,  and  on  Janu- 
ary 27th,  following,  his  widow  Johnie  Gertrude  Rush- 
ing was  appointed  administratrix  of  his  estate;  and 
she  was  also  appointed  the  guardian  of  the  estate  and 
person  of  the  six  year  old  daughter  Maxine  C.  Rush- 
ing. On  October  8, 1912,  Johnie  Gertrude  Rushing,  as 
administratrix,  traded  the  ''furnishings  of  the  Almira 
Apartments"  for  a  lot  in  Overlook  Addition  in  Port- 
land and  took  a  deed  in  the  name  of  John  C.  Shillock 
as  trustee  of  the  C.  C.  Rushing  estate;  and  subse- 
quently on  June  14,  1916,  the  trustee  conveyed  the 
Overlook  lot  to  Maxine  C.  Rushing  pursuant  to  an 
order  made  by  the  County  Court  in  the  settlement  of 
the  C.  C.  Rushing  estate. 

The  31  acre  orchard  was  conveyed  to  George  Hart- 
wig,  subject  to  a  mortgage  of  $4,000  held  by  George 
W.  Seward ;  and  Hartwig  then  gave  a  second  mortgage 
to  C.  C.  Rushing  for  $17,274.54  to  cover  the  difference 
between  the  value  of  the  hardware  store  and  $31,000 
the  agreed  value  of  the  prune  orchard.  The  Seward 
mortgage  which  was  assumed  by  Hartwig  was  off- 
set by  George  Hartwig 's  indebtedness  to  wholesalers 
whom  Rushing  agreed  to  pay.  The  Seward  mortgage 
was  foreclosed  in  1913  and  the  prune  orchard  was 
acquired  through  foreclosure  proceedings  by  0.  W. 
Olson,  as  trustee  for  Johnie  Gertrude  Rushing,  who 
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furnished  the  necessary  funds  out  of  life  insurance 
paid  to  her  on  account  of  the  death  of  her  husband. 

It  is  not  necessary  to  determine  whether  George 
Hartwig  was  mentally  incapacitated  to  transact  busi- 
ness when  he  sold  the  store ;  but  it  is  sufficient  to  sdy 
that  the  evidence  shows  clearly  that  he  was  not  in  good 
physical  or  mental  health, 

George  Hartwig  claims  that  C.  C.  Eushing  knew 
about  the  former's  indebtedness  to  his  brother  and 
that  Rnshing  agreed  to  pay  William  H.  Hartwig ;  and 
in  this  connection  we  quote  as  follows  from  the  testi- 
mony of  George  Hartwig. 

**Why,  I  agreed  with  him  that  I  would  not  let  ray 
brother  know ;  wait  a  little  while  until  he  could  get  the 
cash  to  pay  that  note ;  that  the  note  wasn't  due  yet.  It 
ran  for  five  years. ' ' 

George  Hartwig  insisted  that  C.  C.  Rushing  agreed 
to  pay  the  note  which  the  former  had  given  to  William 
H.  Hartwig;  but  the  writing  signed  by  C.  C.  Rushing 
and  George  Hartwig  contradicts  the  contention  made 
by  the  latter. 

It  is  true  that  George  Hartwig  explains  that  the 
writing  was  not  signed  until  after  he  had  completed 
the  sale  to  Rushing  and  that  he  attached  his  signature 
to  some  writing  without  reading  it  and  for  the  purpose 
of  accommodating  Rushing.  However,  the  admitted 
fact  of  the  amount  of  the  mortgage  given  by  Hartwig 
on  the  prime  orchard  taken  together  with  other  evi- 
dence in  the  record  points  to  the  conclusion  that  Rush- 
bg  did  not  agree  to  pay  the  note  held  by  William 
H.  Hartwig. 

The  uncontradicted  evidence  is  that  William  H. 
Hartwig  did  not  learn  of  the  sale  of  the  hardware 
store  to  Bushing  until  1915  and  that  upon  learning  of 
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the  sale  he  came  from  Iowa  to  Oregon  in  July,  1915, 
and  placed  the  matter  in  the  hands  of  attorneys.  On 
May  16,  1916,  William  H.  Hartwig  obtained  a  judg- 
ment on  the  promissory  note  against  George  Hart- 
wig  for  $7,626.52  in  the  Circuit  Court  of  Multnomah 
County;  and  on  the  following  day.  May  17,  1916,  Will- 
iam H.  Hartwig  commenced  this  suit  against  George 
Hartwig,  Johnie  Gertrude  Eushing,  as  an  individual 
and  as  administratrix  of  the  estate  of  C.  C.  Bushing, 
deceased,  and  against  Maxine  C.  Bushing,  praying  in 
his  complaint  that  the  court  decree  that  Johnie  Ger- 
trude Eushing  holds  the  Cherrydale  lots  and  that 
Maxine  C.  Eushing  holds  the  Overlook  lot  ''merely  in 
trust'*  on  account  of  being  the  proceeds  derived  from 
the  sale  of  the  hardware  store  without  first  complying 
with  the  bulk  sales  law.  There  was  a  decree  in  accord- 
ance with  the  prayer  of  the  complaint ;  and  all  the  de-» 
fendants,  except  George  Hartwig,  appealed. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Jay  Bowerman  and  Messrs.  Emmons  <&  Webster, 
with  an  oral  argument  by  Mr.  Bowerman. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Loyal  H.  McCarthy  and  Mr.  J.  Le  Boy 
Smith. 

HAEBIS,  J. — ^When  Eushing  bought  the  store  with 
its  stock  of  hardware  he  did  not  receive  or  demand 
from  the  seller  a  written  statement  under  oath,  con- 
taining the  names  and  addresses  of  the  creditors,  or  a 
statement  showing  the  indebtedness  due  or  to  become 
due  from  the  seller.  Some  of  the  merchant  creditors 
had  actual  notice  and  assisted  in  invoicing  the  stock  of 
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goods;  and  it  may  fairly  be  inferred  that  nearly  all,  if 
not  all,  the  merchant  creditors  acquired  a  knowledge 
of  what  Bushing  and  Hartwig  were  doing  before  the 
invoice  was  completed  and  the  stock  transferred  to 
Bnshing. 

It  is  proper  to  note  also  that  after  Bushing  paid 
$4,367.34  to  the  merchant  creditors  of  George  Hart- 
wig  and  after  the  latter  turned  over  to  his  creditors 
the  $1,500  collected  by  hiin,  his  remaining  indebted- 
ness consisted  of  the  Miller  note,  the  note  to  his 
brother,  and  only  three  or  four  hundred  dollars  pre- 
sumably due  merchant  creditors. 

It  is  not  necessary  to  enumerate  in  detail  all  the 
obstacles  which  contributed  towards  delaying  the  com- 
mencement of  this  suit,  but  it  is  enough  to  say  that  we 
approve  the  finding  of  the  trial  court  that  the  plaintiff 
'*has  acted  promptly.*' 

George  Hartwig  is  insolvent  and  has  no  money  or 
other  property. 

Johnie  Gertrude  Bushing  knew  as  early  as  the  latter 
part  of  August,  1911,  that  her  husband  **was  expect- 
ing or  was  thinking,  of  making  the  deal  with  Mr. 
George  Hartwig.''  When  asked  **In  the  business 
transactions  of  your  husband  that  he  had  not  only 
with  this  man  but  with  others,  were  they  talked  over 
between  yon,  these  business  affairs!"  she  answered, 
^*Very  thoroughly  Mr.  Bushing  went  through  them." 
Sbe  stated  also  that  her  husband  was  *'very  confiden- 
tial with"  her  *4n  reference  to  his  business  affairs," 
and  that  she  was  *'at  Aurora  and  was  around  the  store 
a  great  deal  when  the  inventory  was  being  taken. ' ' 

It  was  contended  throughout  the  trial  that  Johnie 
Gertrude  Bnshing  loaned  $5,000  to  her  husband  before 
he  came  to  Oregon  and  that  the  Cherrydale  lots  were 
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conveyed  to  her  in  satisfaction  of  that  indebtedness. 
A  careful  reading  ojf  the  whole  record  convinces  us, 
however,  that  the  trial  judge  who  saw  and  heard  the 
witnesses,  correctly  found  that  *'no  consideration  was 
paid  for^'  the  Cherry  dale  lots  by  Johnie  Gertrude 
Eushing  or  for  the  Overlook  lot  by  Maxine  C.  Bush- 
ing ^^and  that  the  conveyances  to  t)iem  were  voluntary 
conveyances"  and  that  Johnie  Gertrude  Eushing  had 
full  knowledge  of  all  the  facts  surrounding  the  pur- 
chase of  the  Hartwig  store. 

The  bulk  sales  law,  as  originally  enacted  in  1899, 
consisted  of  four  sections  and  was  a  counterpart  of  a 
number  of  the  bulk  sales  statutes  which  at  about  that 
time  were  passed  by  the  legislatures  of  many  of  the 
states.  Our  statute  was  amended  in  1901  and  in  1905 
and,  as  amended,  was  carried  into  the  Code  as  Sec- 
tions 6069  to  6072,  L.  0.  L.,  inclusive.  The  act  was 
again  amended  by  Chapter  281,  Laws  of  1913;  but  in 
191 1,  when  George  Hartwig  sold  the  hardware  store  to 
C.  C.  Rushing,  Sections  6069  and  6070,  L.  0.  L.,  which 
are  especially  pertinent  here,  read  as  follows : 

*  *  Section  6069.  It  shall  be  the  duty  of  every  person 
who  shall  bargain  for  or  purchase  any  stock  of  goods, 
wares,  or  merchandise  in  bulk,  for  cash  or  on  credit, 
to  demand  and  receive  from  the  vendor  thereof,  and 
if  the  vendor  be  a  corporation  then  from  a  managing 
officer  or  agent  thereof,  at  least  five  days  before  the 
consummation  of  such  bargain  or  purchase,  and  at 
least  five  days  before  paying  or  delivering  to  the 
vendor  any  part  of  the  purchase  price  or  considera- 
tion therefor,  or  any  promissory  note  or  other  evi- 
dence of  indebtedness  therefor,  a  written  statement 
under  oath  containing  the  names  and  addresses  of  all 
of  the  creditors  of  said  vendor,  together  with  the 
amount  of  indebtedness  due  or  owing,  or  to  become 
due  or  owing,  by  said  vendor  to  each  of  such  creditors, 
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and  if  there  be  no  such  creditors,  a  written  statement 
under  oath  to  that  effect;  and  it  shall  be  the  duty  of 
such  vendor  to  furnish  such  statement  at  least  five 
days  before  any  sale  or  transfer  by  him  of  any  stock 
of  goods,  wares,  or  merchandise  in  bulk. 

"Section  6070.  After  having  received  from  the 
vendor  the  written  statement  under  oath  mentioned  in 
Section  6069  the  vendee  shall,  at  least  five  days  before 
the  consummation  of  such  bargain  or  purchase,  and 
at  least  five  days  before  paying  or  delivering  to  the 
vendor  any  part  of  the  purchase  price  or  qonsidera- 
tion  therefor,  or  any  promissory  note  or  other  evi- 
dence of  indebtedness  for  the  same,  in  good  faith 
notify  or  cause  to  be  notified,  personally  or  by  wire  or 
by  registered  letter,  each  of  the  creditors  of  the  vendor 
named  in  said  statement,  of  the  proposed  purchase  by 
him  of  such  stock  of  goodsj  wares,  or  merchandise; 
and  whenever  any  person  shall  purchase  any  stock  of 
goods,  wares,  or  merchandise  in  bulk,  or  shall  pay  the 
purchase  price  or  any  part  thereof,  or  execute  or  de- 
liver to  the  vendor  thereof  or  to  his  order,  or  to  any 
person  for  his  use,-  any  promissory  note  or  other  evi- 
dence of  indebtedness  for  said  stock,  or  any  part 
fhereof,  without  having  first  demanded  and  received 
from  his  vendor  the  statement  under  oath  as  provided 
in  Section  6069,  and  without  having  also  notified  or 
caused  to  be  notified  all  of  the  creditors  of  the  vendor 
named  in  such  statement,  as  in  this  section  prescribed, 
such  purchase,  sale,  or  transfer  shall,  as  to  any  and 
all  creditors  of  the  vendor,  be  conclusively  presumed 
fraudulent  and  void.^' 

1.  It  is  contended  that  the  statute  only  applies  to  a 
**sale^*  as  distinguished  from  a  ''barter  or  exchange" 
of  personal  property  and  that  the  bulk  sales  law 
applies  only  to  transfers  ''for  cash  or  on  credit";  that 
the  transfer  of  the  store  to  Rushing  was  not  a  sale 
"for  cash  or  on  credit";  and  that  therefore  the  trans- 
action was  not  in  violation  of  the  bulk  sales  law. 
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2.  In  legal  nomenclature  the  term  "sale'*  is  used  in 
a  restricted  and  also  in  a  broad  sense.  The  (contro- 
versy presented  by  this  appeal  does  not  require  an 
attempt  to  determine  whether  the  word  ''sale^*  when 
technically  and  exactly  defined  is  confined  to  the  re- 
stricted sense  or  comprehends  the  broad  meaning. 
When  employed  in  its  restricted  sense  it  means  a 
transfer  of  title  for  money:  Huthmacher  v.  Harris' 
Adnirs.,  38  ]Pa.  St.  491  (80  Am.  Dec.  502).  There  are 
numerous  transactions  where  the  word  **sale**  must, 
because  of  the  very  nature  of  the  business,  be  given  its 
restricted  meaning,  as,  for  example,  powers  of  attor- 
ney and  the  like :  Coulter  v.  Portland  Trust  Co.,  20  Or. 
469,  481  (26  Pac.  565,  27  Pac.  266) ;  Colgan  v.  Farmers 
(&  Mechanics'  Bcmk,  59  Or.  469,  480  (106  Pac.  1134, 114 
Pac.  460,  117  Pac.  807) ;  Mora  v.  Murphy,  83  Cal.  12 
(23  Pac.  63).  When  used  in  its  broad  sense  the  term 
* '  sale ' '  includes  the  transfer  of  personal  property  for 
a  consideration  estimated  in  money.  There  are  many 
authorities  which  define  a  sale  of  personal  property  as 
the  transfer  of  a  chattel  from  the  seller  to  the  buyer 
for  a  price,  or  a  consideration  estimated  in  money; 
and  consequently  under  that  definition  if  property  is 
taken  at  a  fixed  money  price,  the  transfer  is  a  sale 
whether  the  fixed  money  price  is  paid  in  cash  or  ia 
goods.  A  barter  or  exchange  of  properties  occurs 
where  one  article  is  exchanged  for  another,  no  price 
in  money  being  fixed  upon  either:  35  Cyc.  25,  40;  17 
Cyc.  830;  1  Mechem  on  Sales,  §§  1  and  13;  23  R.  C.  L. 
1185,  1186;  Picard  v.  McCormick,  11  Mich.  68;  Huff  v. 
Hall,  56  Mich.  456  (23  N.  W.  88) ;  Fuller  v.  Duren,  36 
Ala.  73  (76  Am.  Dec.  318) ;  Thornton  v.  Moody  (Tex. 
Civ..  App.),  (24  S.  W.  331) ;  Jordon  v.  Dyer,  34  Vt.  104 
(80  Am.  Dec.  668) ;  Loomis  y.  Wainwright,  21  Vt.  520; 
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Borland  v.  Nevada  Bank,  99  Cal.  8^  (33  Pac.  737,  37 
Am.  St.  Rep.  32). 

The  word  **sale'*  is  sometimes  used  in  what  may  he 
termed  its  popular  sense,  and  when  so  used  signifies 
the  transfer  of  property  from  one  person  to  another 
for  a  consideration  of  value,  without  reference  to  the 
particular  mode  in  which  the  consideration  is  paid; 
and  as  stated  in  Galluts  v.  Elmer,  193  Mass.  106,  109 
(78  N.  E.  772,  8  Ann.  Cas.  1067),  in  the  interpretation 
of  statutes  the  word  * '  sale  ^ '  is  often  given  its  popular 
signification  and  **held  to  include  barter  and  any 
transfer  of  personal  property  for  a  valuable  consid- 
eration'': Howard  v.  Harris,  8  Allen  (Mass.),  297; 
James  v.  State,  124  Ga.  72  (52  S.  E.  295) ;  Howell  v. 
State,  124  Ga.  698  (52  S.  E.  649) ;  Commonwealth  v. 
Clark,  14  Gray  (Mass.),  367,  372.  See  Webster's 
Dictionary. 

3.  Ordinarily  the  word  ^^cash"  means  money  and 
yet  it  has  been  held  that  '*in  sales"  it  **is  frequently 
used  as  a  term  meaning  the  opposite  of  credit":  Ijee 
V.  Cutrer,  96  Miss.  355,  366  (51  South.  808,  Ann.  Cas. 
1912B,  478,  27  L.  E.  A.  (N.  S.)  315). 

When  examining  this  statute  we  must  read  it  in  its 
entirety  and  construe  the  words  found  in  it  in  the  light 
of  the  manifest  intent  of  the  legislature ;  and  when  all 
the  language  of  the  act  is  so  read  and  considered  it 
becomes  plain  that  the  lawmakers  did  not  intend  that 
the  statute  should  be  limited  to  a  "sale"  for  **cash  or 
on  credit."  The  enactment  opens  by  declaring  that  it 
shall  be  the  duty  of  every  person  who  shall  "bargain 
for  or  purchase."  The  words  "bargain  for  or  pur- 
chase," and  especially  the  word  "purchase,"  are 
terms  of  broad  signification.  !^f  the  statute  contained 
no  other  words  than  "for  cash  or  on  credit,"  then  that 
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language  would  probably  limit  what  precedes  it  and  it 
would  quite  likely  be  necessary  to  hold  that  the  act 
applied  only  to  a  '* bargain'^  or  *' purchase'*  made 
**for  cA^h  or  on  credif ;  but  the  statute  does  contain 
other  words,  some  of  which  are  coextensive  in  mean- 
ing with  the  words  **sale"  and  *'cash''  while  others 
are  more  comprehehsive.  In  Section  6069  we  read 
that  the  purchaser  must  demand  and  receive  a  written 
statement  **  before  paying  or  delivering  to  the  vendor 
any  part  of  the  purchase  price  or  consideration  there- 
for, or  any  promissory  note  or  other  evidence  of  in- 
debtedness therefor. ' '  The  same  language,  last  quoted, 
appears  a  second  time  in  Section  6070.  It  will  be 
observed  that  the  disjunctive  conjunction  **or"  is  em- 
ployed; that  not  only  the  word  ''paying"  but  also  the 
word  '* delivering**  is  used;  and  that  in  addition  to  the 
words  ''purchase  price"  the  word  "consideration"  is 
employed.  It  is  true  that  the  language  which  has  been 
quoted  frbm  Sections  6069  and  6070  is  stated  a  third 
time  in  Section  6070  and  in  the  third  statement  of  it 
the  word  "consideration"  is  omitted.  The  words 
"purchase  price,"  however,  appear  in  each  of  the 
three  statements  and  those  words,  if  they  stood  alone, 
would  be  suflScient  to  include  sales  for  the  equivalent 
of  money  as  well  as  sales  for  money :  31  Cyq.  1171 ;  32 
Cyc.  1264;  and  when  to  the  words  "purchase  price"  is 
added  the  word  "consideration,"  and  these  words  are 
always  stated  disjunctively,  it  becomes  apparent  that 
the  legislative  mind  intended  the  statute  to  apply 
not  only  to  transactions  involving  the  "paying"  of 
"money"  or  the  "delivering"  of  notes  or  other  evi- 
dence of  indebtedness  but  also  to  the  "delivering"  of 
such  "consideration"  as  is  the  equivalent  of  money. 
This  conclusion  is  further  supported  by  other  language 
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found  in  three  of  the  four  sections  of  the  enactment; 
for  nowhere  in  the  enactment  is  the  word  *  *  sale '  *  found 
alone^  but  in  every  instance  it  appears  in  company  with 
the  word  ** transfer**  and  the  two  words  are  invari- 
ably stated  in  the  alternative  because  the  language  is 
always  thus:  **Sale  or  transfer/'  Moreover,  in  Sec- 
tion 6072,  L.  0.  L.,  we  read:  *'Sold  or  conveyed.'* 
While  there  is  judicial  authority  for  holding  that  the 
language  of  the  statute  is  suflSciently  appropriate  to 
include  a  pure  barter,  still  we  prefer  to  postpone  the 
decision  of  that  question  until  a  case  is  presented  re- 
quiring an  adjudication  of  that  question.  '  However, 
we  have  no  hesitancy  in  declaring  that  the  statute 
applies  not  only  to  sales  for  money  but  also  to  sales 
for  property  measured  in  money  or,  in  the  words  of 
the  books,  for  the  equivalent  of  money  or  money's 
worth.  The  stock  of  goods  was  invoiced  at  a  fixed 
price  in  money;  the  furniture  was  measured  in  terms 
of  money;  and  the  prune  orchard  was  valued  in  dol- 
lars. A  price  in  money  was  placed  upon  every  article 
df  property  involved  in  the  transaction ;  and  hence  the 
bulk  sales  law  applied  to  the  transfer  of  the  stock  of 
hardware. 

4.  It  is  next  argued  that  the  bulk  sales  law  protects 
none  but  mercantile  creditors.  Sections  6069  and  6070 
speak  of  *'all  of  the  creditors";  Section  6071  refers  to 
''all  of  his  creditors";  and  Section  6070  emphasizes 
the  requirements  of  the  statute  by  declaring  that  a 
''purchase,  sale,  or  transfer"  made  without  compli- 
ance with  the  act  shall  be  conclusively  presumed  fraud- 
'  ulent  and  void  as  to  "any  and  all  creditors."  These 
words,  to  which  attention  has  been  directed,  are  plain, 
unequivocal  and  unambiguous.  They  construe  them- 
selves. They  comprehend  all  creditors.  No  distinc- 
tion is  made  between  classes  of  creditors :  Galbraith  v. 
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Oklahoma  State  Bank,  36  Okl.  807  (130  Pao.  541); 
People's  Savings^  Bank  v.  Van  Allsburg,  165  Mich.  524 
(131  N.  W.  101) ;  Eklund  v.  Hopkins,  36  Wash.  179  (78 
Pac.  787) ;  Joplin  Supply  Co.  v.  Smith,  182  Mo.  212 
(167  S.  W.  649,  654).  Indeed,  in  one  jurisdiction  it 
has  been  held  that  a  statute  is  unconstitutional  if  it 
attempts  to  protect  mercantile  creditors  only :  McKin- 
ster  V.  Sager,  163  Ind.  671  (72  N.  E.  854,  106  Am.  St. 
Rep.  268,  68  L.  R.  A.  273). 

5..  The  appellants  argue  that  William  H.  Hartwig 
was  not  entitled  to  notice,  for  the  reason  that  the  note 
did  not  become  due  until  five  years  after  date.  This 
argument  is  completely  answered  by  the  plainest  kind 
of  language  appearing  in  the  statute  itself;  for  it  is 
said  in  Section  6069,  L.  0.  L.,  that  the  written  state- 
ment must  show  the  amount  of  the  indebtedness  due  or 
owing,  or  **to  become  due  or  owing. '^  The  statute  is 
in  favor  of  all  creditors  and  includes  those  whose  de- 
mands are  not  yet  due  as  well  as  those  whose  demands 
are  overdue :  HUlsboro  National  Ba/nk  v.  Garbarino,  82 
Or.  405,  411  (161  Pac.  703) ;  Calkins^  v.  Howard,  2  Gal.' 
App.  233  (83  Pac.  280) ;  12  R.  C.  L.  492. 

6.  The  appellants  insist  with  much  vigor  that  the 
plaintiff  is  not  entitled  to  the  relief  sought  by  him, 
even  though  it  be  decided  that  he  was  a  creditor  within 
the  meaning  of  the  statute.  Section  6070,  L.  0.  L., 
provides  that  any  *' purchase,  sale,  or  transfer'*  made 
without  observing  the  requirements  of  the  bulk  sales 
law  shall,  as  to  any  and  all  creditors  of  the  seller,  **be 
conclusively  presumed  fraudulent  and  void.**  Fail- 
ure to  comply  with  the  statute  results  in  a  conclusive 
presumption  of  fraud ;  and  the  effect  of  this  conclusive 
presumption  is  not  only  to  relieve  the  creditor  from 
the  necessity  of  proving  actual  fraud  but  also  to  pre- 
clude the  buyer  from  gainsaying  the  presumption: 


\ 


July,  1919.]  Habtwig  v.  Bushing.  21 

Goodwin  v.  Tuttle,  70  On  424,  432  (141  Pac  1120) ; 
Galbraith  v,  Oklahoma  State  Bank,  36  Okl.  807  (130 
Pac.  541) ;  Calkins  v.  Howard,  2  Cal.  App,  233  (83  Pac. 
280) ;  Joplin  Sii^pply  Co.  v.  Smith,  182  Mo.  App.  212 
(167  S.  W.  649,  654) ;  Glcmtz  v.  Gardiner,  40  E.  I.  297 
(100  AtL  913,  L.  E.  A.  1917F,  226,  228).  When  a 
transfer  of  property  is  fraudulent  as  to  the  creditors 
of  the  seller  certain  remedies  are  available  to  the  cred- 
itors and  those  remedies  are  made  available  because 
of  the  fraud.  If  fraud  is  the  element  which  deter- 
mines the  right  of  the  creditor  to  a  remedy  then  on 
principle  the  same  remedy  which  would  afford  relief 
against  actual  or  common-law  fraud  should  be  equally 
available  for  relief  against  conclusively  presumed,  or 
statutory  fraud.  It  is  true  that  moral  turpitude  is 
present  in  one  instance  and  is  absent  in  the  other  and 
yet  fraud  is  present  in  each  instance ;  and  it  is  the  pres- 
ence of  this  fraud  that  confers  the  right  to  relief  and, 
as  was  said  in  Rothchild  Bras.  v.  Trevfella,  36  Wash. 
679  (79  Pac.  480,  104  Am,  St.  Eep.  973,  68  L.  E.  A. 
281). 

"We  can  discover  no  logical  distinction  between  the 
different  classes  of  conveyances  which  the  common 
and  statutory  laws  declare  fraudulent.  The  remedy 
afforded  an  injured  creditor  must,  upon  principle,  be 
the  same  in  all  cases,  unless  the  legislature  has  pro- 
vided a  different  remedy.  *  * 

If  a  transfer  is  fraudulent  it  makes  no  difference 
whether  it  is  common  law  or  statutory  fraud;  for  in 
either  event  the  general  rule  is  that  the  creditor  who 
has  not  reduced  his  claim  to  a  judgment  against  the 
seller  and  debtor  or  has  not  obtained  a  lien  cannot  sue 
the  purchaser  directly,  as  on  a  personal  liability :  Roth- 
child Bros.  V.  Trewella,  36  Wash.  679  (79  Pac.  480, 104 
Am.  St.  Eep.  973,  68  L.  E.  A.  281) ;  Morton  v.  Denham, 
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39  On  227,  240  (64  Pac.  384) ;  Rogers'  Milling  Co.  v. 
Goff  etc.  Co.,  46  Okl.  339  (148  Pac.  1029) ;  Bewley  v. 
Sims  (Tex.  Civ.  App.),  (145  S.  W.  1076) ;  Goodtvin  v. 
Tuttle,  70  Or.  424,  430  (14l  Pac.  1120) ;  Joplin  Supply 
Co.  V.  S^nith,  182  Mo.  App.  212  (167  S.  W.  649,  654)  ; 
12  R.  C.  L.  645.  However,  Daly  v.  Sumpter  Drug 
Co.,  127  Tenn.  412  (153  S.  ^Y.  167,  Ann.  Gas.  1914B, 
1101),  seem's  to  furnish  authority  for  an  exception  to 
this  general  rule  if  the  purchaser  has  disposed  of  the 
goods  or  so  intermingled  them  with  other  property  as 
to  render  them  indistinguishable. 

If  the  fraudulent  grantee  &till  has  in  his  possession 
the  identical  property  which  was  transferred  from  the 
debtor,  not  much  diflSculty  is  encountered  by  the  cred- 
itor ;  for  he  may  if  he  wishes  sue  the  debtor  and  attach 
the  stock  of  goods  in  the  hands  of  the  fraudulent  pur- 
chaser on  the  theory  that  as  between  the  purchaser 
and  the  creditor  the  property  still  belongs  to  the 
debtor :  Bank  of  Colfax  v.  Richardson,  34  Or.  518,  540 
(54  Pac.  359,  75  Am.  St.  Rep.  664) ;  20  Cyc.  656,  661. 
This  rule  -finds  frequent  illustration  not  only  in  cases 
of  common-law  fraud  but  also  in  cases  of  statutory 
fraud  resulting  from  a  failure  to  observe  bulk  sales 
laws :  Oregon  Mill  <&  Grain  Co.  v.  Hyde,  87  Or.  163, 170 
(169  Pac.  791) ;  Owosso  Carriage  <&  Sleigh  Co.  v.  Mc- 
intosh &  Warren,  107  Tex.  307  (179  S.  W.  257,  L.  R.  A. 
1916B,  970) ;  Jaques  <&  Tinsley  Co.  v.  Carstarphen  Co., 
131  Ga.  1  (62  S.  E.  82);  Moultrie  Grocery  Co.  v. 
HolmeS'Hartsfield  Co.  (Ga.  App.),  (96  S.  E.  346); 
Coffey  V.  McGahey,  181  Mich.  226  (148  N.  W.  356,  Ann. 
Gas.  1916C,  923).  In  many  jurisdictions  a  common- 
law  fraudulent  transferee  may  be  held  to  the  liability 
of  a  garnishee  or  trustee  on  account  of  the  property 
so  conveyed,  or  the  proceeds  if  he  has  disposed  of  the 
same:  20  Cyc.  663;  Sahin  v.  Michell,  27  Or.  66  (39 
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Pac.  635).  DiflSculties  at  once  arise,  however,  when  it 
is  ascertained  that  the  fraudulent  grantee  has  dis- 
posed of  the  property^  which  was  transferred  from  the 
debtor.  Although  in  cases  of  common-law  fraud  a 
creditor  who  has  reduced  his  claim  to  judgment  usu- 
ally can  avail  himself  of  some  sort  of  remedy,  the.adju- 
dications  do  not  entirely  agree  upon  the  procedure  to 
be  followed  by  the  creditor :  12  B.  C.  L.  646 ;  20  Cyc. 
262. 

As  between  the  creditor  and  the  purchaser  the  trans- 
fer of  a  stock  of  goods  in  bulk  is  fraudulent  and  void ; 
the  goods  are  treated  as  the  property  of  the  debtor; 
and  therefore  the  goods  are  regarded  as  a  trust  fund 
in  the  hands  of  the  purchaser  and  he  is  viewed  as  a 
trustee  for  the  benefit  of  the  creditors.  If  the  pur- 
chaser disposes  of  that  trust  fund,  then  it  is  entirely 
logical  to  say  that  he  holds  the  proceeds  as  a  trust 
fund  and  that  the  creditors  may  reach  those  proceeds 
to  the  same  extent  that  they  could  have  reached  the 
fund  before  a  change  in  its  form  was  effected.  The 
following  authorities  give  support  to  this  rule:  File 
Henry  v.  Munter,  33  Wash.  629,  634  (74  Pac.  1003) ; 
Kohn  V.  Fishhack,  36  Wash.  69  (78  Pac.  199,  104  Am. 
St.  Bep.  941,  L.  E.  A.  1917F,  234);  In  re  Gaskill 
(D.  C),  130  Fed.  235,  236;  In  re  Connor  (D.  C),  146 
Fed.  998;  Jaques  (&  Tinsley  Co.  v.  Carstarphen  Co., 
131  Ga-  1  (62  S.  E.  82);  Moultrie  Grocery  Co.  v. 
Holmes-Harts  field  Co.  (Ga.  App.)  (96  S.  E.  346); 
Coffey  V.  McGahey,  181  Mich.  225  (148  N.  W.  356,  Ann. 
Cas.  1916C,  923,  925) ;  Flechheimer-Keiffer  Co.  v.  Bur- 
ton,  128  Tenn.  682  (164  S.  W.  1179,  51  L.  E.  A.  (N.  S.) 
343, 345) ;  Oregon  Mill  S  Grain  Co.  v.  Hyde,  87  Or.  163, 
170  (169  Pac.  791). 

William  H.  Hartwig  reduced  his  claim  to  a  judgment 
before  he  began  this  suit  and  that  fact  plus  the  fact 
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that  George  Hartwig  is  insolvent  and  utterly  without 
assets  entitled  William  H.  Hartwig  to  avail  himself  of 
an  equitable  remedy:  Fleischner  v.  First  Nat.  Bank,  36 
®r.  553,  563  (54  Pac.  884,  60  Pac.  603,  61  Pac.  345) ; 
Bowm^m  v.  Shernll,  59  Or.  603,  604  (117  Pac,  1122). 

Johnie  Gertrude  Bushing  took  title  to  the  three  lots 
in  Cherrydale  Addition  with  knowledge  of  the  circum- 
stances surrounding  the  transfer  of  the  hardware 
store ;  the  conveyance  to  Johnie  Gertrude  Bushing  and 
the  transfer  to  the  daughter  Maxine  C.  Bushing  were 
voluntary  conveyances  without  consideration;  and, 
therefore,  each  of  those  grantees  stands  in  the  shoes 
of  C.  C.  Bushing:  Porter  v.  O'Donovan,  65  Or.  1,  10 
(130  Pac.  393) ;  20  Cyc.  627;  646,  650. 

The  three  lots  in  Cherrydale  Addition  and  the  one 
lot  in  Overlook  Addition  are  the  equivalent  of  the 
hardware  store.  The  stock  of  goods  was  transmuted 
into  land  consisting  of  the  four  lots.  The  record  title 
to  those  lots  was  never  in  the  name  of  C.  C.  Bushing 
although  the  paper  title  is  now  in  the  name  of  persons 
standing  in  the  shoes  of  C.  C.  Bushing  and  in  these  cir- 
cumstances the  plaintiff  was  clearly  entitled  to  resort 
to  a  suit  in  equity :  20  Cyc.  676 ;  Jimmerson  v,  Duncan, 
48  N:  C.  537;  Wright  v.  Douglass,  3  Barb.  (N.  Y.) 
554;  Maynard  v.  Hoskins,  9  Mich.  485;  Webster  v. 
Folsom,  58  Me.  230. 

Additional  problems  would  be  presented  for  solu- 
tion if  the  purchase  price  had  been  less  than  the  total 
indebtedness  of  George  Hartwig ;  but  none  of  the  ques- 
tions which  might  arise  out  of  that  and  kindred  situa- 
tions are  involved  here.* 

The  decree  appealed  from  is  affirmed. 

Apfibmed. 

McBsroB,  C.  J,,  and  Benson  and  Bubnett,  JJ., 
concur. 
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Sabmitted  on  briefs  June  6,  affirmed*  July  1,  1919. 

BEHFUSS  V.  WEEKS.* 

(182  Pac.  137.) 

FleadinjT— Election  Between  Defensee-i-Keceeslty. 

1.  A  defendant  can  be  required  to  elect  upon  whieb  of  several  de- 
fenses he  will  rely  only  where  the  facts  stated  as  such  defenses  are 
so  inconsistent  that,  if  the  truth  of  one  defense  be  admitted,  it  would 
aeeessarily  destroy  the  other. 

Pleading— Election  Beiiween  Defensef — ^InconslstAnt  Btatementa. 

2.  In  an  action  for  damages  for  distributing  water  on  plaintiff's 
land  by  a  drainage  ditch,  no  election  was  required  where  defendant 
pleaded  a  natural  outlet  and  also  that  such  natural  outlet  was 
changed  and  lowered  by  the  eonstruetion  of  the  ditch  acquiesced  in 
for  more  than  20  years. 

Txial — ^matnictlonfl — Bequests. 

3.  In  an  action  for  damages  to  land  by  distribution  of  water 
through  a  drainage  ditch,  a  requested  instruction  that  water  cannot 
be  discharged  on  the  property  of  another  without  his  consent  and  to 
his  injury  in  greater  quantities  than  that  in  which  it  would  naturally 
flow,  held  covered  by  otl^er  instructions  given. 

t 

Waters  and  Waterconnes— Drainage— Action  for  Damages — ^Instruc- 
tions. 

'4.  In   an  action   for   damages  to  land   by   distribution   of   watei* 
through   a   drainage    ditch,    an   instruction    as    to    changing   a.  nat- 
nral  watercourse  and  restoring  the  same  to  its  original  channel  within 
the  confines  of  defendant's  own  land    held  properly  refused  as  in- 
applicable to  the  issues. 

Waters  and  Watercourses— Diversion  or  Cliange  of  Katural  Streams -< 
LlaUUty. 

5.  When  a  small  natural  stream  is  straightened  and  deepened  so  as 
to  confine  the  waters  thereof  within  a  smaller  compass,  thereby  in- 
creasing the  tillable  land,  in  such  a  manner  as  not  to  increase  the 
amount  of  water,  or  change  the  place  of  discharge  on  a  neighbor's 
land,  no  cause  of  action  arises. 

Waters   sad  Watercourses— Action   for   Injuries — ^Instructions — Sur- 
face Water. 

6.  In  an  action  for  damages  to  land  by  distribution  of  water  from 
a  drainage  ditch,  an  instruction  that,  if  defendant  cast  water  from 
his  property  pernieating  the  surrounding  soil  and  percolating  into 

'Authorities  passing  on  the  question  of  right  of  riparian  owner  to 
restore  stream  which  has  changed  its  course  by  natural  causes  to  old 
fhannel  are  collated  in  notes  in  33  I^  &.  A.  (N.  8.)  804:  L.  B.  A. 
iSlOF,  407.  Bepobtuu 
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I»laintiff' s  land  to  his  injur)',  verdict  should  be  for  plaintiff,  was  prop- 
erly refused  as  ignoring  the  rule  as  to  surface  water. 

[As  to  inetances  of  percolating  waters,  see  note  in  67  Aaou  St, 
Eep.  671.] 

Waters  and  Watercourses — Surface  Water — ^Drainage. 

7.  The  owner  of  upper  lands  is  not  prohibited  by  the  rule  as  to  sur- 
face water  from  cultivating  his  lands  or  draining  them  by  artificial 
ditches,  though  surface  water  is  thereby  precipitated  more  rapidly' 
upon  the  lands  of  the  adjacent  owner  below,  provided  he  does  not 
cause  water  to  flow  on  such  lands,  which,  but  for  the  artificial  ditches, 
would  hdve  flowed  in  a  different  direction,  and  provided  he  acts  with 
a  prudent  regard  for  the  adjacent  owner's  interest. 

From  Marion :  Percy  R.  Kelly,  Judge. 

In  Banc. 

Plaintiff  brought  this  action  to  recover  damages  in 
the  sum  of  $475  of  defendant  for  distributing  water  on 
plaintiff's  land  by  means  of  a  drainage  ditch  and 
tiling.  The  cause  was  tried  before  the  court  and  a 
jury  resulting  in  a  verdict  for  defendant.  From  the 
consequent  judgment  plaintiff  appeals. 

After  describing  the  premises  of  plaintiff  and  those 
^of  defendant,  plaintiff  asserted  in  his  initiatory  plead- 
ing in  substance:  That  from  time  immemorial  there 
has  been  a  natural  basin  about  800  feet  in  length  and 
250  to  300  feet  in  width  on  the  property  of  defendant. 
During  the  rainy  seasons  of  the  year  such  basin  fills 
with  water ;  that  prior  to  January  4,  1913,  the  defend- 
ant constructed  a  ditch  varying  from  a  few  inches  to 
nine  feet  six  inches  in  depth,  and  has  ever  since  main- 
tained a  drainage  tile  therein,  across  a  portion  of  his 
land  and  the  property  adjoining  him  on  the  north ;  the 
ditch  extending  to  and  across  a  county  road  for  the 
purpose  of  draining  such  basin,  and  that  the  waters 
which  accumulate  in  said  basin  pass  through  this  tile, 
and  are  emptied  on  the  surface  of  the  ground  at  the 
** drainage  outlet'*  near  the  west  line  of  plaintiff's 
property  causing  an  excess  of  water  upon  plaintiff's 
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land,  which  lies  between  the  drains^ge  outlet  and  Clag- 
gett  Creek,  the  only  outlet  for  the  water  which  flows 
through  the  drainage  tile  over  plaintiff 's  land  thereby 
damaging  plaintiflf's  land  and  orchard. 

Defendant  by  his  answer  denies  the  alleged  trespass 
and  asserts  thai  the  physical  configuration  of  said 
basin  and  surrounding  country  is  such  that  the  basin 
drains  its  water  in  a  natural  course  through  a  natural 
depression  over  the  land  intervening  between  plain- 
tiff and  defendant,  crossing  the  public  thoroughfare 
twice  and  then  across  the  land  of  plaintiff  until  such 
drainage  empties  into  Claggett  Creek ;  that  in  addition 
to  the  natural  depression  in  the  earth's  surface  extend- 
ing from  the  basin  to  the  creek,  a  ditch  from  one  to 
six  feet  deep  was  constructed  in  ancient  times  for  the 
purpose  of  more  expeditiously  draining  such  basin, 
and  a  large  portion  of  country  through  its  accustomed 
outlet;  that  in  1911,  in  order  to  hasten  the  drainage  of 
the  basin,  defendant  lowered  the  depth  of  the  ditch  on 
an  average  of  about  two  feet  across  a  portion  of  his 
land  and  the  adjoining  premises  of  one  Kurtz,  which 
would  not  increase  the  accumulation  of  water  in  the 
basin,  nor  alter  the  accustomed  manner  in  which  the 
basin  drained  its  waters,  nor  increase  the  amount  of 
water  which  passed  over  plaintiff's  land  by  reason  of 
the  drainage  from  said  basin  or  surrounding  country ; 
that  for  a  period  of  more  than  twenty  years  the  prede- 
cessors in  interest  and  estate  of  plaintiff  have  acqui- 
esced in  the  course  the  drainage  of  said  basin  has 
taken,  and  the  artificial  ditch  dug  to  facilitate  the 
drainage  thereof;  that  plaintiff's  lands  are  consider- 
ably lower  than  the  bed  of  the  basin,  and  in  the  state 
of  nature  was  and  is  now  by  an  artificial  ditch  and  tile 
drain  over  said  accustomed  route,  subject  to  the  drain 
of  the  land  lying  above  plaintiff's,  premises  and  said 
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■  natural  basin;  and,  a  portion  of  plaintiff's  land  ia 
marshy  and  w'et  during  a  considerable  part  of  the  year 
on  account  of  percolating  waters  draining  f  ronl  higher 
lands  immediately  to  the  south. 

Defendant  also  pleaded  that  plaintiff  in  disregard  of 
the  proprietary  rights  of  the  defendant  obstructed  the 
natural  drain  of  the  water  flowing  from  the  basin  on 
the  lands  of  defendant  so  that  the  same  was  held  back 
upon  defendant's  land  to  his  damage  in  the  sum  of 
$250.  At  the  opening  of  the  trial,  plaintiff  submitted 
to  the  court  a  motion  **to  require  the  defendant  to 
elect  as  to  which  defense  and  by  way  of  counterclaim 
he  will  rely  upon,  to  wit,  a  right  by  nature  as  pleaded 
in  •  •  defendant's  further  and  separate  answer,  or  a 
right  by  prescription,"  as  pleaded  therein. 

The  denial  of  such  motion  is  assigned  as  error. 

Affirmed. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
F.  H.  Reeves. 

For  respondent  there  was  a  brief  prepared  and  sub- 
mitted by  Messrs.  McNary  <&  McNary,  Mr.  E.  M.  Page 
and  Mr.  Grant  Corby. 

BEAN,  J. — ^1.  A  defendant  can  be  required  to  elect 
on  which  of  several  defenses  he  will  rely  only  where 
thfe  facts  stated  as  such  defenses  are  so  inconsistent 
that  if  the  truth  of  one  defense  be  admitted,  it  will 
necessarily  disprove  the  other :  Snodgrass  v.  Andross, 
19  Or.  236  (23  Pac.  969) ;  Farmers'  National  Bank  v. 
Hwnter,  35  Or.  188  (57  Pac.  424) ;  Fleishman  v.  Meyer, 
46  Or.  267  (80  Pac.  209) ;  Susznik  v.  Alger  Logging 
Co.,  76  Or.  189  (147  Pac.  922,  Ann.  Gas.  19170,  700). 
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This  rule  of  law  is  well  settled  in  this  state  and  it 
only  remains  to  apply  it    It  will  be  noticed  that  the 
I  defendant  pleaded  in  effect  that  from  time  immemo- 

i  rial  there  existed  a  natural  outlet  to  the  basin  referred 

I  tOy  and  that  in  ancient  times  a  ditch  was  constructed 

i  along  the  natural  depression  which  served  as  a  drain 

for  a  large  portion  of  country  lying  on  either  side 
thereof;  that  the  predecessors  in  interest  of  plaintiff 
have  acquiesced  in  the  maimer  of  so  draining  the  sur- 
rounding lands  for  more  than  twenty  years, 

2.  It  might  be  true  that  there  was  such  a  natural^ out- 
let of  the  basin  in  question.  It  might  also  be  true  that 
the  natural  depression  or  outlet  was  changed  and  low- 
ered by  the  construction  of  the  ditch  as  alleged;  there- 
fore, it  does  not  follow  that  if  one  state  of  facts 
pleaded  by  defendant  is  true,  the  other  is  false.  We 
see  no  inconsistency  in  the  two  statements.  The  rul- 
ing of  the  trial  court  denying  the  motion  to  elect  was 
correct. 

Testimony  was  introduced  upon  the  respective  sides 
tending  in  a  measure,  at  least,  to  support  the  conten- 
tion of  the  respective  parties.  At  the  close  of  the  evi- 
dence, plaintiff  requested  the  court  to  instruct  the  jury 
as  follows: 

"It  is  a  rule  of  law  that  water  cannot  be  discharged 
by  one  person  upon  the  property  of  another,  without 
his  consent  and  to  his  injury  by  artificial  means,  in 
greater  quantities  than  that  in  which  it  would  natu- 
rally flow.  Therefore,  if  you  should  find  that  the  de- 
fendant therein  has,  by  artificial  means,  increaseii  the 
flow  of  water  over  that  which  would  naturally  flow  over 
the  property  of  the  plaintiff,  to  his  injury  and  without 
his  consent,  you  should  find  for  the  plaintiff. '* 

The  plaintiff  complains  of  the  refusal  of  the  trial 
court  to  so  charge  the  jury.    The  trial  court  plainly 


30  Rehpuss  v.  Weeks.  [93  Or. 


and  in  detail  stated  the  issues  to  the  jury,  and  in- 
structed them  to  determine  whether  or  not  the  course 
in  which  the  waters  were  directed  by  defendant  was  a 
natural  course,  and  charged  in  substance  as  follows : 

*'The  position  of  the  defendant  is  that  there  was  a 
natural  watercourse  over  the  property  in  question 
through  which  the  drainage  which  is  shown  to  have 
taken  place  was  caused  to  flow;  and  it  is  the  law, 
gentlemen  of  the  jury,  that  one  upon  whose  property 
there  is  such  a  basin  containing  water  of  this  character 
may  drain  the  same  through  a  natural  watercourse,  if 
one  is  there,  and  may,  in  the  course  of  the  drainage, 
reasonably  increase  or  accelerate  the  flow  of  the  water- 
course, but  cannot  rightfully  increase  the  quantity  or 
amount  of  the  water  within  the  natural  basin  in  mak- 
ing the  drainage. 

**One  may  not  by  artificial  means  collect  water  upon 
his  property  and  discharge  it  upon  the  property  of  an- 
*  other  to  his  injury;  nor  may  one  by  artificial  means 
other  than  through  a  natural  watercourse  cause  water 
to  flow  out  and  upon  the  lands  of  another  to  the  other  ^s 
injury ;  and  if  you  find  from  a  consideration  and  com- 
parison of  the  evidence  in  the  case,  that  there  was  not 
a  natural  watercourse  over  this  property  in  which  the 
water  has  been  caused  to  flow  by  the  defendant,  and 
you  find  that  the  flowage  of  water  thus  caused  by  the 
defendant  to  have  been  the  cause  of  damage,  *  *  to 
the  plaintiff,  as  alleged  in  the  complaint,  your  verdict 
should  be  for  the  plaintiff. 

**You  are  instructed  that  defendant,  in  leveling  or 
improving  his  property,  had  a  legal  right  to  cause  an 
accumulation  or  diversion  of  surface  water  with  the 
corresponding  right  to  cause  said  water  to  flow  down 
on  the  land  of  plaintiff,  without  liability,  providing 
that  the  surface  water  collected  in  the  basin  on  defend- 
ant's real  property  followed  the  way  or  course  pro- 
vided by  nature  and  any  increase  in  the  flowage  of  such 
way  or  course  provided  by  nature,  if  such  increase  has 
been  shown,  was  a  reasonable  increase.*' 
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Over  the  objection  and  exception  of  plaintiff,  the 
court  in  effect  charged  the  jury  that,  as  a  matter  of 
law,  defendant  Weeks  had  a  right  to  expel  surface 
waters  which  naturally  accumulated  on  his  premises, 
upon  the  land  of  an  adjoining  proprietor  without  sub- 
jecting himself  to  liability,  but  in  no  case  can  a  land 
owner  collect  the  surplus  waters  upon  his  lands  into  a 
basin  by  artificial  methods  and  then  discharge  the 
water  through  a  ditch  upon  the  lands  of  another  un- 
less such  lands  form  the  natural  drainage  of  such 
waters. 

3.  It  seems  that  the  requested  instruction  was 
thoroughly  covered  and  explained  by  the  charge  as 
given  by  the  court  to  the  jury,  and  that  the  case  was 
properly  submitted  to  the  jury;  therefore,  the  plain- 
tiff has  no  reason  to  complain  in  this  respect 

4.  Plaintiff  requested  the  court  to  charge  the  jury 
as  to  the  law  relating  to  the  defendant's  changing  the 
natural  course  of  the  water  from  one  place  to  another 
and  restoring  the  same  to  its  original  channel  within 
the  confines  of  his  own  land,  and  assigns  error  of  the 
court  in  refusing  to  instruct  so.  We  find  no  issue 
raised  in  the  case  to  which  such  an  instruction  would 
apply.  The  plaintiff  complains  of  the  defendant's 
digging  a  ditch  and  thereby  causing  water  to  flow  to 
a  place  from  which  it  will  percolate  or  flow  to  his  land. 
He  makes  no  complaint  of  changing  the  course  of  a 
natural  stream.  There  was  no  error  in  refusing  the 
request.  The  charge  to  the  jury  taken  as  a  whole,  we 
think  is  correct.    It  is  entirely  fair  to  plaintiff. 

5.  It  is  a  matter  of  common  knowledge  that  small 
natural  streams  are  straightened  and  deepened  so  as 
to  confine  the  waters  thereof  within  a  smaller  compass, 
thereby  increasing  the  tillable  land.    When  this  is 
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done  in  a  manner  so  as  not  to  increase  the  amount,  or 
change  the  place  of  the  discharge  of  such  water  on  to 
a  neighbor's  land,  that  neighbor  has  no  cause  for 
complaint. 

6.  Plaintiff  also  requested  the  court  to  instruct 
that— 

If  they  found  **that  the  defendant  did  cast  water 
from  his  property  which  did  permeate  the  surround- 
ing soil  and  percolate  through  the  same  into  and  per- 
manently injuring  the  land  of  the  plaintiff,  you  should 
find  for  the  plaintiff. ' ' 

7.  The  requested  instruction  ignores  the  rule  as  to 
surface  water.  A  portion  of  the  water  in  question 
appears  to  come  within  such  designation.  The  de- 
fendant as  a  land  owner,  had  the  right  to  turn  or  expel 
upon  the  land  of  an  adjacent  owner,  surface  water  that 
would  naturally  flow  there,  and  in  such  quantities  as 
would  naturally  drain  in  such  direction,  without  liabil- 
ity for  damages:  Whitney  v.  Willamette  Ry.  Co.,  23 
Or.  188  (31  Pac.  472) ;  Davis  v.  Fry,  14  Okl.  340  (78 
Pac.  180,  2  Ann.  Gas.  193,  69.L.  E.  A.  460) ;  5  M.  A.  L., 
§  469,  p.  354.  The  owner  o^  upper  lands  is  not  pro- 
hibited by  the  rule  from  cultivating  his  lands  or  drain- 
ing them  by  artificial  ditches,  though  surface  water  is 
thereby  precipitated  more  rapidly  upon  the  lands  ^  of 
the  adjacent  owner  below,  provided  he  does  not  cause 
water  to  flow  on  such  lands  which,  but  for  the  artifi- 
cial ditches,  would  have  flowed  in  a  different  direction, 
and  provided  he  acts  with  a  prudent  regard  for  the 
interests  of  such  adjacent  owner:  30  Am.  &  Eng.  Enc. 
of  Law  (2  6d.),  337;  Angell  on  Watercourses  (6  ed.), 
p.  122  et  seq. ;  Anderson  v.  Henderson,  124  111.  164,  170 
(16  N.  E.  232) ;  Wood  v.  Moulton,  146  Cal.  317  (80  Pac. 
92) ;  Shaw  V.  Ward,  131  Wis.  646  (111  N.  W.  671,  11 
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Ann.  Cas.  1139)  •    In  the  latter  report  the  syllabus  is 
as  follows : 

"A  land  owner  has  the  right  to  protect  his  premises 
from  surface  waters  by  causing  the  same  to  flow  by  the 
natural  and  necessary  course  to  adjoining  lands,  sub- 
ject to  the  limitation  that  he  cannot  rightfully  collect 
surface  waters  on  his  premises  in  a  reservoir  and  then 
discharge  the  same  on  to  the  land  of  another  to  his 
injury. 

**A  person  on  whose  land  surface  water  coming 
from  his  own  and  other  lands  collects  in  a  natural 
basin  or  depression  and  there  remains  except  in  sea- 
sons of  drought,  has  the  legal  right  to  rid  his  land  of 
the  water  by  causing  the  same,  by  such  pieans  as  may 
be  reasonably  necessary,  to  flow  in  the  natural  course 
of  drainage  on  to  adjoining  lands,  though  the  water 
may  from  thence,  by  natural  or  artificial  means  for 
which  he  is  not  responsible,  reach  and  spread  out  over 
the  lands  of  others.  In  such  a  case  the  land  owner 
effecting  the  drainage  of  his  land  by  means  of  a  ditch 
is  only  in  the  exercise  of  the  right  of  every  person  to 
defend  his  premises  against  surface  water,  and  for 
consequential  damages  to  other  land  owners  the  latter 
have  no  remedy  against  the  former.** 

Plaintiff  complains  of  instructions  in  regard  to  the 
defendant  *s  counterclaim  for  damages.  In  view  of  the 
fact  that  no  damages  were  awarded  the  defendant,  it 
is  unnecessary  to  consider  this  question.  Other  errors 
are  assigned  which  we  have  examined  and  find  to  be 
without  merit. 

The  question  involved  in  this  case  was  largely  one 
of  fact.  It  was  carefully  and  plainly  submitted  to  the 
jury  by  the  trial  court  according  to  the  principles  of 
law.  Finding  no  error  in  the  record,  the  judgment  of 
the  lower  court  is  afSrmed.  Apfibmed. 

98  Or. 
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'  Ar^ed  Jane  17,  writ  allowed  July  1,  1919. 

STATE  EX  Eel.  v.  HUELBUBT. 

(182  Pae.  169.) 

Mortgage!— Bedemptloiu-BetroactlTe  Btatate. 

1.  A  state  statute,  which  authorizes  the  redemptioa  of  property 
■old  on  foreclosure  of  a  mortgage  where  no  right  of  redemption  pre- 
viously existed,  or  which  extends  the  period  of  redemption  beyond  the 
time  formerly  allowed,  cannot  constitutionaUy  apply  to  a  sale  under 
a  mortgage  executed  before  its  passage. 

Oonatitational  :Law— Im^aiimeat  of  Contract  Bight— Bedemptlon  of 
Mortgage. 

2.  Laws  of  1917,  page  736,  amending  Section  248,  L.  O.  L.,  relating 
to  redemption  from  mortgage  sales,  is  inapplicable  to  mortgages  exe- 
cuted prior  to  enactment  thereof,  in  so  far  as  it  gives  mortgagor  who 
has  sold  property  right  to  redeem,  and  in  so  far  as  it  extends  period 
of  redemption  from  one  year  to  one  year  and  ten  days,  for  to  apply 
amendment  to  Bu«h  mortgagor  would  impair  contract  rights. 

[As  to  laws  relating  to  redemption,  see  note  in  120  Am.  St^ 
Bep.  479.] 

Oonrtft— Boles  of  Decision— United  States  Bupreme  OourK 

3.  The  state  Supreme  Court  will  accept  decision  of  United  States 
Supreme  Court  upon  a  question  arising  under  the  Constitution  of  the 
United  States,  though  logic  of  the  opinion  seem  questionable  to  state 
court. 


Names— Idem  Sonans. 

4.  Mortgage  foreclosure  complaint  and  decree  of  sale,  describing 
property  as  in  "Blackistone  Addition,"  was  not  fatally  defective, 
though  mortgage  described  property  as  in  "Blackstone  additicm"; 
"Blackistone"  and  ''Blacketone"  being  idem  sonans. 

Original  proceedings  in  numdamus  in  Supreme 
Court. 

In  Banc. 

This  is  an  original  proceeding  by  mandamus,  to  com- 
pel the  defendant,  who  is  sheriff  of  Multnomah  County, 
to  execute  in  favor  of  plaintiff  a  sheriff's  deed  to  cer- 
tain property  sold  by  him  to  plaintiff's  predecessor  in 
interest    The  facts  are  as  follows: 

On  May  15,  1916,  Melvin  A.  Smith  executed  a  mort- 
gage in  favor  of  Augusta  Bosin,  covering  a  tract  of 
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land  in  Blackistone  Addition  to  Portland,  to  secure  the 
payment  of  $2,000,  due  in  three  years,  with  interest  at 
eight  per  cent,  payable  quarterly,  which  mortgage  was 
recorded  May  18,  1916. 

On  January  21,  1918,  default  having  been  made  in 
the  terms  of  the  mortgage,  Augusta  Eosin  instituted 
a  foreclosure  proceeding  in  the  Circuit  Court  of  Mult- 
nomah County  against  Melvin  A.  Smith  and  Eva  M. 
Duggan,  Smith  having  conveyed  the  land  to  Eva  M. 
Duggan  March  8,  1917,  subject  to  the  above-mentioned 
mortgage,  said  deed  being  recorded  April  2,  1917. 

On  April  5, 1918,  judgment  was  rendered  in  favor  of 
plaintiff  Augusta  Rosin  against  Smith  for  $2,000,  with 
interest  at  eight  per  cent  from  February  28,  1917,  and 
the  further  sum  of  $125  as  attorney's  fees,  and  costs 
and  disbursements  in  the  amount  of  $25.80,  and  on 
April  11,  1918,  execution  issued  under  which  the  sher- 
iff sold  the  above-described  property  to  Augusta  Rosin 
for  $2,000,  leaving  in  favor  of  Augusta  Rosin  a  defi- 
ciency judgment  which  was  subsequently  satisfied  by 
levying  against  additional  property  of  Smith. 

On  May  25,  1918,  said  sale  was  confirmed,  the  order 
instructing  and  authorizing  the  sheriff  to  make  and 
deliver  to  Augusta  Rosin,  or  her  successors,  heirs  or 
assigns,  a  deed  of  conveyance,  conveying  the  above  de- 
scribed real  property  to  her,  or  her  successors,  heirs 
or  assigns,  after  the  expiration  of  one  year  from  date 
thereof. 

Subsequent  to  the  institution  of  the  above  fore- 
closure proceeding,  Eva  M.  Duggan  and  her  husband 
conveyed  the  above-described  property  to  C.  H.  Van 
Allen,  the  deed  being  dated  March  25,  1918,  and  re- 
corded May  18,  1918. 

On  April  17,  1919,  Van  Allen  and  wife  conveyed  all 
tieir  interest  in  said  property  to  Akerson,   Gooch 
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&  Co.,  Inc.,  relator  herein*  This  deed  was  recorded 
April  17,  1919. 

On  April  30,  1919,  Augusta  Bosin  and  her  husband 
conveyed  all  their  right,  title  and  interest  in  said  prop- 
erty to  the  said  Akerson,  Gooch  &  Co.,  Inc.,  which  deed 
was  recorded  May  2,  1919,  and  on  May  1,  1919,  as- 
signed, set  over  and  transferred  all  her  right,  title  and 
interest  in  the  sheriflf*s  certificate  of  sale  issued  by  the 
sheriff  in  the  above  foreclosure,  which  certificate  of 
sale  was  recorded  May  22,  1919. 

On  May  27,  1919,  the  relator  herein  presented  said 
certificate  of  sale  to  the  sheriff  of  Multnomah  County, 
and  demanded  the  execution  and  delivery  of  a  deed, 
more  than  one  year  having  elapsed  since  the  confirma- 
tion of  said  sale,  and  no  redemption  having  been  made. 
Prior  or  subsequent  thereto,  the  above-mentioned  Mel- 
vin  A.  Smith  served  a  notice  on  the  relator  and  on 
the  sheriff  of  Multnomah  County,  notifying  said  per- 
sons that  he  would  apply  to  the  sheriff  of  Multnomah 
County  for  a  certificate  of  redemption  from  the  above- 
mentioned  sale  on  the  third  day  of  June,  1919. 

On  May  27,  1919,  at  the  time  demand  was  made  for 
the  delivery  of  the  deed  by  the  sheriff  to  the  relator, 
the  sheriff  refused  to  execute  said  deed,  in  view  of  the 
above  notice. 

At  the  time  the  mortgage  on  which  the  above  fore- 
closure proceeding  was  based  was  executed,  to  wit: 
May  15,  1916,  a  judgment  debtor  could,  at  any  time 
prior  to  the  confirmation  of  such  sale,  and  also  within 
one  year  after  confirmation  of  said  sale,  redeem  the 
property,  paying  the  amount  of  the  purchase  money, 
with  interest  thereon  at  the  rate  of  10  per  cent  per 
annum  from  date  of  sale,  together  with  the  amount  of 
any  taxes  the  purchaser  may  have  been  required  to 
pay  thereon:  Section  248,  L.  0.  L. 
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On  May  21, 1917,  Section  248,  L.  0.  L.,  was  amended, 
as  concerns  the  period  of  redemption,  in  that  a  judg- 
ment debtor,  who  had  either  before  or  after  sale  trans- 
ferred his  interests  in  the  property  foreclosed,  should 
be  precluded  from  the  right  to  redeem,  unless  the  pro- 
ceeds from  the  sale  of  said  property  was  insufficient 
to  satisfy  the  judgment,  in  which  event  the  judgment 
debtor  should  have  the  right  to  redeem  from  said  sale 
at  any  time  within  ten  days  after  the  year  allowed  by 
Section  248  for  redemption,  and  not  otherwise :  Laws 
1917,  Chap.  352,  p.  736, 

Plaintiff  prosecutes  this  proceeding,  claiming  that 
Section  248,  L.  0.  L.,  as  amended  by  Chapter  352, 1917 
Laws,  is  unconstitutional  and  void  as  applied  to  judi- 
cial sales  on  mortgages  executed  prior  to  the  passage 
of  said  act,  for  the  reason  that  it  extends  the  time, 
within  which  the  judgment  debtor  is  permitted  to  re- 
deem, to  a  period  beyond  that  prescribed  by  the  stat- 
ute in  force  when  the  mortgage  was  executed. 

Wbit  Allowed. 

For  plaintiff  there  was  a  brief  over  the  name  of 
Messrs.  Ridgway  <&  Johnson,  with  an  oral  argument 
by  Mr.  Albert  B.  Ridgway.  ^ 

For  defendant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  K.  Kollock. 

McBEIDE,  C.  J. — ^It  requires  no  argument  to  dembn- 
strate  the  proposition  that  by  virtue  of  the  convey- 
ances from  Eva  Duggan  to  Van  Allen,  and  from  Van 
Allen  to  plaintiff,  it  succeeded  to  all  the  rights  of  Mrs. 
Rosin,  the  mortgfigee  and  purchaser  at  the  foreclosure 
sale^  and  that  if  the  statute  of  1917^  extending  the  time 
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for  redemption,  would  be  void  as  to  her  it  would  also 
be  void  as  to  plaintiff. 

1.  It  is  settled  by  the  case  of  Barnitz  v.  Beverly,  163 
U.  S.  118  (41  L.  Ed.  93,  16  Sup.  Ct.  1042),  t^at,  to 
use  the  language  of  the  syllabus, — 

**A  state  statute,  which  authorizes  the  redemption 
of  property  sold  upon  foreclosure  of  a  mortgage, 
where  no  right  of  redemption  previously  existed,  or 
which  extends  the  period  of  redemption  beyond  the 
time  formerly  allowed,  cannot  constitutionally  apply 
to  a  sale  under  a  mortgage  executed  before  its  pas- 
sage. * ' 

2.  Prior  to  the  passage  of  the  amendment  of  1917 
the  mortgagor,  if  he  had  not  parted  with  his  title  to 
the  property,  had  one  year  within  which  to  redeem. 
This  was  the  situation  when  the  mortgage  in  question 
was  executed.  By  the  terms  of  the  act  of  1917  it  was 
provided  that,  upon  the  happening  of  a  certain  con- 
tingency, namely :  The  failure  of  the  property  to  bring 
the  amount  of  the  mortgage  when  sold,  the  judgment 
debtor  should  be  permitted  to  redeem  and  he  should, 
after  the  expiration  of  one  year,  have  ten  days'  addi- 
tional time  within  which  to  make  such  redemption. 
This  constitutes  a  clear  extension  of  the  time  for  re- 
demption from  one  year  to  one  year  and  ten  days,  and 
also  gives  the  mortgagor  a  right  of  redemption  where 
no  such  right  existed  before.  In  our  judgment,  such 
extension  cannot  apply  to  a  mortgage  executed  before 
the  last  named  statute  was  enacted. 

The  case  of  Hooker  v.  Burr,  194  XT.  S.  415  (48  L.  Ed. 
1046,  24  Sup.  Ct.  Rep.  706),  is  relied  upon  by  counsel 
for  defendant  as  modifying,  in  some  degree,  the  rule 
laid  down  in  Barnitz  v.  Beverly,  163  XT.  S.  118  (41 
L.  Ed.  93,  16  Sup.  Ct.  Rep.  1042),  but  we  do  not  see 
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that  it  in  any  way  sustains  defendant's  contention 
here.  In  that  case  Spencer  and  wife  mortgaged  prop- 
erty to  Swiggert,  who  assigned  the  mortgage  to 
Bishop,  who  brought  suit  thereon  and  caused  Burr, 
the  sheriff,  to  sell  the  mortgaged  premises.  Hooker, 
who  had  no"  connection  with  the  mortgage  or  any  lien 
upon  the  land,  purchased  the  property  at  the  sale  for 
a  sum  greatly  in  excess  of  the  amount  of  the  mortgage. 
One  Rhodes,  who  was  a  judgment  creditor  of  Spencer, 
the  mortgagor,  assumed  to  redeem  by  paying  to  the 
sheriflF  the  amount  of  the  purchase  price  paid  by 
Hooker,  together  with  one  per  cent  per  month  inter- 
est, as  required  by  the  statute  then  in  force.  This  the 
sheriff  accepted,  but  Hooker  refused  to  receive  it,  and 
threafter  Burr  executed  a  deed  to  Rhodes.  Hooker 
brought  a  suit  to  set  this  deed  aside  for  the  alleged 
reason  that  when  the  mortgage  was  executed  the  law 
of  California  provided  that  a  judgment  debtor,  or  re- 
demptioner,  might  redeem  from  the  purchaser  at  a 
foreclosure  sale  at  any  time  within  six  months  after  the 
sale,  by  paying  the  purchase  money  and  two  per  cent 
interest ;  and  that  in  the  case  then  at  bar  the  redemp- 
tioner  had  allowed  more  than  six  months  to  elapse  and 
had  paid  the  purchase  money  only  and  one  per  cent 
interest.  It  appeared  that  after  the  execution  of  the 
mortgage  but  before  the  foreclosure  and  sale,  the  law 
had  been  amended  so  as  to  permit  a  redemption  within 
one  year  and  reducing  the  interest  from  two  per  cent 
to  one  per  cent.  Hooker  contended  that  these  pi-ovi- 
sions  were  void  as  to  him,  because  they  impaired  the 
obligation  of  a  contract.  It  was  held  in  substance  that 
Hooker,  being  an  independent  purchaser,  was  not  in 
privity  with  the  original  mortgagee ;  that  as  the  origi- 
nal mortgage  debt  had  been  paid  in  full,  from  the  sale 
of  the  property,  and  the  mortgagee  had  not  been  a  pur- 
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chaser  at  the  sale,  he  was  not  affected  by  a  technical 
violation  of  a  contract,  which  violation  conld  not  pos- 
sibly injure  him,  and  that  a  discussion  of  whether  the 
contract — as  between  him  and  the  mortgagor — ^had 
been  impaired  would  be  purely  academic.  Concluding 
this  branch  of  the  discussion,  the  court  said: 

**The  question  of  the  impairment  of  the  mortgage 
contract  therefore,  is  not  before  us  as  between  mort- 
gagor and  mortgagee.** 

The  court  says  further : 

*'We  are  of  the  opinion  that,  as  to  the  plaintiff  in 
error,  an  independent  purchaser  ^t  the  foreclosure 
sale,  having  no  connection  whatever  with  the  original 
contract  between  the  mortgagor  and  mortgagee,  his 
rights  are  to  be  determined  by  the  law  as  it  existed  at 
the  time  he  became  a  purchaser,  unless  upon  action 
taken  by  the  mortgagee  the  property  had  been  sold 
under  a  decree  providing  that  it  should  be  sold  with- 
out  regard  to  the  subsequent  legislation  which  im- 
paired his  contract.  The  purchaser  bought  at  the 
time  when  the  law  as  altered  was  in  operation,  and, 
so  far  as  he  was  concerned,  it  was  a  valid  law;  his 
contract  was  made  under  that  law,  and  it  is  no  busi- 
ness of  his  whether  the  original  contract  between  the 
mortgagor  and  mortgagee  was  impaired  or  not  by  the 
subsequent  legislation.  He  cannot  be  heard  to  con- 
tend that  the  original  law  applies  to  him,  because  a 
subsequent  statute  might  be  void  as  to  some  one  else- ' 
The  some  one  else  might  waive  its  illegality  or  consent 
to  its  enforcement,  or  the  question  might  have  no  im- 
portance, because  the  property  sold  for  enough  to  pay 
the  debt,  even  though  there  was  an  abstract  impair- 
ment of  the  obligation  of  his  contract. 

''The  purchaser  must  found  his  rights  upon  the  law 
as  it  existed  when  he  purchased.  An  alteration  after 
he  had  purchased,  to  his  prejudice,  would  be  a  differ- 
ent thing:  Cooley  on  Const.  Limitations  (4  ed.),  356. 
We  agree  that  the  law  existing  when  a  mortgage  is 


July,  1919.]  State  v.  Hurlburt.  41 

made  enters  into  and  becomes  a  part  of  the  contract, 
bnt  that  contract  has  nothing  to  do,  so  far  as  this  ques- 
tion is  concerned,  with  the  contract  of  a  purchaser  at 
a  foreclosure  sale  having  no  other  connection  with  the 
mortgage  than  that  of  a  purchaser  at  such  sale.  His 
rights  regarding  matters  of  redemption  are  to  be  de- 
termined as  we  have'  stated. ' ' 

The  sum  of  the  whole  opinion  seems  to  be  that  as 
between  the  mortgagor  or  his  as'signee  and  the  mort- 
gagee, such  mortgagee  or  his  assignee  has  the  right  to 
insist  upon  redemption,  according  to  the  requirements 
of  the  statute  in  force  at  the  time  the  mortgage  was 
executed,  but  that  an  independent  purchaser  at  the 
mortgage  sale  has  no  such  privity  with  the  contract 
between  the  mortgagor  and  mortgagee,  as  entitles  him 
to  insist  on  redemption  in  accordance  with  the  law 
existing  at  the  time  of  execution ;  but  on  the  contrary, 
will  take  the  property  subject  to  the  provisions  of  the 
law  in  force  at  the  time  of  the  sale. 

3.  The  logic  of  the  opinion  seems,  to  the  writer,  to  be 
questionable,  but  it  is  the  decision  of  the  highest  court 
of  the  land  upon  a  question  arising  under  the  Con- 
stitution of  the  United  States,  and  this  court  must 
accept  it. 

The  case  at  bar  stands  upon  a  different  footing. 
Here  the  mortgagee  was  the  purchaser  at  the  fore- 
closure sale.  The  property  did  not  bring  the  amount 
of  the  mortgage.  On  May  2,  1919,  Mrs.  Rosin  con- 
veyed to  petitioner  herein  all  her  right,  title  and  inter- 
est in  the  property  which,  in  effect,  conveyed  all  her 
rights  arising  under  the  certificate  of  sale  executed  to 
her  when  she  purchased  the  property.  Plaintiff  was 
not  an  independent  purchaser  at  the  sale,  but  derived 
its  right  through  Mrs.  Rosin,  the  original  mortgagee, 
and  Btood  in  her  shoes.    As  Mrs.  Rosin  had  a  right 
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to  insist  on  redemption  within  a  year  from  the  con- 
firmation of  the  sale,  petitioner,  as  her  successor,  had 
the  same  right.  The  fact  that  Mrs.  Rosin  succeeded 
in  collecting  the  deficiency  due  her  from  the  mortgagor 
by  subsequently  levying  upon  and  selling  other  prop- 
erty of  the  mortgagor,  can  make  no  difference  in  the 
result  By  virtue  of  the  law  existing  at  the  time  of 
the  execution  of  the  mortgage,  which  law  was  just  as 
much  a  part  of  the  contract  as  if  it  had  been  written 
into  it,  Mrs.  Rosin  was  entitled  to  receive  a  deed  at 
the  end  of  the  one  year  from  the  confirmation  of  the 
sale,  if  a  sale  of  the  property  should  become  neces- 
sary. The  law  then  specified  no  contingency  under 
which  this  time  could  be  extended.  If  it  was  compe- 
tent for  the  legislature,  after  the  mortgage  had  been 
executed,  to  extend  the  time  for  redemption  ten  days, 
there  is  no  logical  reason  why  it  could  not  extend  it 
for  a  year  or  even  for  a  longer  period.  The  length  of 
time  which  a  purchaser  at  a  foreclosure  must  wait 
after  confirmation  before  he  can  secure  a  full  and  inde- 
feasible title  to  the  premises  oflfered  for  sale,  might 
and  frequently  would  influence  him  in  making  his  bid. 
The  law  of  the  contract  gave  the  mortgagee  the  right 
to  receive  a  deed  for  the  premises  at  the  end  of  one 
year  from  the  confirmation  of  sale.  The  law  of  1917 
extended  this  time  to  one  year  and  ten  days  if  a  cer- 
tain contingency  should  happen.  To  this  extent  it  im- 
paired the  contract  and  is  therefore  inapplicable. 

4.  Another  question  is  raised  in  regard  to  the  'suffi- 
ciency of  the  decree  to  support  a  sale.  It  appears  that 
the  mortgage  described  the  property  as  situated  in 

*  *  Blackistone  Addition  * '  to  the  City  of  Portland,  while 
the  complaint  and  decree  describe  it  as  situated  in 

*  *  Blackstone  *s  Addition.*'  It  is  admitted  in  the  peti- 
tion and  writ  that  the  property  sold  was  the  identical 
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property  mortgaged.  The  names  * '  Blackistone ' '  and 
''Blacks tone''  are  so  similar  as  to  come  fairly  within 
the  rule  of  idem  sotums. 

A  judgment  will  he  entered'  directing  the  sheriff  to 
execute  a  deed  to  the  petitioner.        Wbit  Allowed. 


Argaed  April.  11,  reyeried  July  1,  1919. 

PEEEY  V.  FLETCHEB. 

(182  Pae.  143.) 

Ufe  BBtate8->~Lea8e — ^Emblementa — "Bif^tn  of  irndertenant.  ' 

1.  Where  a  life  tenant  has  leased  land  for  the  term  of  his  life  for 
a  money  rent  payable  annually,  the  doctt^ne  of  emblements  applies 
with  full  force  to  the  undertenant;  he  having  even  greater  privileges 
than  his  lessor^  the  life  tenant  whom  he  represents. 

Ufe  Estates— Lease  by  Ufe  Tenant— Death  of  Lessor— Apporti<Hi- 
meat  of  Bent. 

2.  At  common  law,  where  a  life  tenant  leases  the  estate  for  a  term 
of  years  at  a  yearly  rent  and  dies  before  one  of  the  rent  days,  the 
rent  eaanot  be  apportioned,  and  the  tenant  could  quit  free  of  rent 
from  the  last  rent  day;  neither  the  personaJ  representatives  of  the 
lessor  nor  the  reversioner  having  power  to  collect  the  rent. 

Oommon  Law— TSngllwh  Btatntes — Apylicability. 

3.  English  statutes  passed  before  the  emigration  of  our  ancestors,  in 
aid  or  amendment  of  the  common  law,  applicable  to  our  condition  and 
not  repugnant  to  our  institutions,  constitute  a  part  of  our  common 
law. 

Coiiiiiion  Law— Adoption— Applicability. 

4.  The  common  law  as  it  existed  in  England  at  the  time  of  the 
^Settlement  of  the  American  colon iee  has  been  adopted  so  far  only  as 
its  general  principles  were  suited  to  the  habits  and  conditions  of  the 
colonies  and  in  harmoiiy  with  the  genius,  spirits  and  objects  of 
American  institutions,  and  whether  common-law  rules  will  be  followed 
strictly  d^penda,  where  no  vested  rights  are  actually  concerned,  upon 
the  extent  of  which  they  are  reasonable  and  in  consonance  with 
pablie  policy  and  sentiment. 

[As  to  adoption  of  common  law,  .see  note  in  Ann  Gas.  191 8 A, 
981.] 

ComiDon  Law — ^Adoption. 

5.  In  Oregon  the  coimmon  law  of  EVi gland  was  adopted  as  it  existed, 
modified  and  amended  by  the  English  statutes  passed  prior  to 
tb  Bevolntion. 
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Life  Estates— Lease— Apportionment  of  Rents — ^Effect  of  Death  of 
Ufe  Toiant — Oonunon-law  Boles — ^Adoption. 

6.  The  common  law  of  England  as  modified  by  Statute  of  11  Geo. 
n,  c.  19,  Section  15,  giving  an  executor  or  administrator  of  a  life  ten- 
ant, on  whose  death  a  lease  granted  by  him  had  determined,  the  right 
to  recover  of  the  tenant  a  ratable  portion  of  the  rent  from  the  last 
day  of  payment  to  the  death  of  lessor,  being  reasonable  and  suited  to 
the  conditions  and  customs  of  the  state  and  not  conflicting  with  the 
Constitution  or  statutes  thereof,  was  adopted  as  part  of  the  common 
law  of  the  state. 

Statutes^-Construction— Copied  Statutes— Intent  of  Legislatare. 

7.  The  rule  that,  where  a  statute  is  copied  from  that  of  another 
state,  the  construction  of  the  duplicated  statute  by  the  highest  court 
of  the  state  from  which  it  is  taken  will  be  adopted,  does  not  apply 
where  the  legislature  adopting  the  latter  statute  had  a  different  in- 
tention. 

Landlord  and  Tenant — Payment  of  Rent — Oonstmctive  Eviction. 

8.  There  cannot  be  a  constructive  eviction  without  a  surrender  of 
possession,  and  the  tenant  will  not  be  permitted  to  remain  in  posses- 
sion and  escape  payment  of  rent  by  pleading  a  state  of  facts  which, 
though  conferring  a  right  to  aban4on,  has  not  been  accompanied  by 
the' exercise  of  that  right. 

Life  Estates — ^Lease — ^Death  of  Life  Tenant — ^Apportionment  of  Rent 
Due  to  Life  Tenant  by  Subtenant. 

9.  Where  a  life  tenant  leased  the  propertv  for  the  period  of  tho  life 
tenancy  for  a  money  rent  payable  annually  and  died  before  annual 
crops  had  matured  and  before  the  annual  rent  for  that  year  was  due, 
the  rent  could  be  apportioned  between  the  life  tenant's  personal  rep- 
resentatives and  the  reversioner  as  to  time,  in  view  of  Sections  7169, 
7170,  L.  O.  L.,  modifying  the  common-law  rule  that  such  rents  could 
not  be  apportioned. 

From  Yamhill :  Habby  H.  Belt,  Judge. 

Department  2. 

This  is  an  appeal  by  plaintiff  from  a  judgment  over- 
ruling a  demurrer  to  the  defendant's  answer  and 
granting  a  judgment  in  favor  of  the  defendant  as  for 
want  of  a  reply. 

The  action  is  brought  by  the  administrator  of  the 
estate  of  Catherine  E.  Martin,  deceased,  to  recover 
rent  reserved  in  two  leases.  On  the  seventeenth  day 
of  October,  1915,  Catherine  E.  Martin,  now  deceased, 
was  the  owner  and  in  the  possession  of  an  estate  for 
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her  own  life  of  two  pai;'cels  of  land  containing  56  acres. 
On  that  date,  by  her  guardian,  she  leased  45  acres  of 
the  tract  to  the  defendant  Henry  Lee  Fletcher  for  the 
remainder  of  her  natural  life.  According  to  the  terms 
of  the  contract  of  leasing  the  defendant  agreed  to  pay 
the  lessor  the  sum  of  $180  per  annum,  payable  on 
August  1st  of  each  year ;  the  first  payment  to  be  made 
on  August  1, 1916. 

The  complaint  alleges  that  the  whole  of,  the  real 
property  so  leased  was  tillable,  agricultural  land,  suit- 
able for  raising  annual  crops  of  grain ;  that  the  defend- 
ant entered  into  possession  and  proe<*eded  to  raise 
such  crops  and  paid  the  rent  for  the  first  year  on 
August  1,  1916;  that  thereafter  defendant  cultivated 
all  of  the  land  and  planted  the  same  to  yearly  crops 
of  grain  to  be  harvested  during  the  season  of  1917; 
that  Catherine  E.  Martin  died  on  the  eleventh  day  of 
July,  1917,  after  the  crops  were  planted.  The  other 
tract  of  eleven  acres  was,  in  October,  1916,  leased  by 
Catherine  E.  Martin  to  the  defendant,  who  entered  into 
the  possession  thereof  and  agreed  to  pay  the  lessor  the 
sum  of  $4  per  acre  per  year.  This  land  was  also  culti- 
vated in  the  same  manner  as  the  other  tract  mentioned. 

The  defendant  answered  setting  up  the  leases,  par- 
ticularly alleging  that  tke  lessor  named  therein  leased 
to  defendant  the  real  property  for  and  during  the  natu- 
ral life  of  Catherine  E.  Martin;  that  the  lease  pro- 
vided that  it  should  begin  on  the  first  day  of  October, 
1915,  and  that  it  should  terminate  at  the  death  of  said 
Catherine  E.  Martin;  that  the  defendant  should  pay 
rent  for  the  premises  during  the  life  of  the  contract  of 
lease,  the  amounts  mentioned  in  the  complaint,  and 
that  the  rent  should  mature  and  become  due  and  pay- 
able every  year  during  the  natural  life  of  said  Cath- 
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erine  E.  Martin  on  the  first  day  of  August;  that  she 
died  on  the  eleventh  day  of  July,  1917,  and  the  lease- 
hold estate  then  terminated;  that  at  the  time  of  the 
leasing  the  defendant  was  and  now  is  the  owner  in  fee 
simple  of  two  thirds  of  the  56  acres  so  leased,  subject 
only  to  the  life  estate  therein  of  Catherine  E.  Martin 
for  and  during  her  natural  life  only,  and  that  the  other 
one  third  belonged  to  the  estate  of  J.  S.  Martin,  the 
deceased  husband  of  Catherine  E.  Martin,  subject  to 
the  life  estate  of  Catherine  E.  Martin ;  that  the  defend- 
ant had  been  in  actual  possession  of  all  of  the  land 
so  leased  to  him  ever  since  the  death  of  Catherine 
E.  Martin  as  the  owner  in  fee  simple  of  two  thirds 
thereof,  and  by  the  consent  of  the  administrator  of 
the  estate  of  J.  S.  Martin,  deceased,  which  is  still  being 
administered  as  to  the  other  one  third.  Defendant 
alleges  that  by  reason  of  the  death  of  Catherine  E. 
Martin,  on  the  eleventh  day  of  July,  1917,  no  part  of 
the  rent  of  $224  that  would  have  become  due  and  owing 
to  her  on  the  first  day  of  August,  1917,  by  the  terms  of 
the  lease,  if  she  had  lived  until  that  date,  ever  became 
due  or  payable  to  h,er  or  to  her  representatives  or  to 
the  plaintiff,  and  that  all  the  crops  raised  on  the  prem- 
ises during  the  year  1917,  matured  after  the  death  of 
Catherine  E.  Martin. 

There  were  two  separate  answers  to  the  separate 
causes  of  actioii  relating  to  the  two  tracts  of  land  of 
the  purport  above  indicated. 

Plaintiff  demurred  to  defendant's  answer  for  the 
reason  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  defense  to  plaintiff's  complaint.  The  de- 
murrer was  overruled  and  the  plaintiff  by  her  counsel 
having  stated  that  she  did  not  desire  to  plead  further, 
judgment  was  entered  in  favor  of  defendant  for  his 
costs^.  Bevebsed. 
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For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  McCain  d  Vinton,  with  an  oral  argument  by 
Mr.  W.  T.  Vinton. 

For  respondent  there  was  a  briaf  over  the  name  of 
Messrs.  Ramsey,  Lange  <&  Nott,  with  oral  arguments 
by  Mr.  William  M.  Ramsey  and  Mr.  L.  E.  Lange. 

BEAN,  J. — ^It  is  submitted  on  behalf  of  plaintiff 
that  where  a  tenant  for  life  leases  the  real  property 
to  a  subtenant  and  such  tenant  plants  an  annual  crop 
and  his  estate  terminates  by  the  death  of  the  life  ten- 
ant after  the  planting  of  crops  of  annual  growth  and 
before  the  day  for  payment  of  rent,  the  under-tenant 
is  entitled  to  such  annual  crops  growing  at  the  time  of 
the  death  of  his  lessor  as  emblements  and  is  entitled 
to  ingress  and  egress  to  and  from  the  land  for  the  pur- 
pose of  removing  the  same.  Therefore  as  the  defend- 
ant had  the  full  benefit  of  the  issues  and  profits  of  the 
land  for  the  full  year,  he  should  pay  the  rents  to  the 
representative  of  the  life  tenant :  Citing  2  Blackstone  's 
Comm.  (Lewis'  ed.),  120-123;  4  Kent's  Comm.  (14 
ed.),  P-  *73;  Washburn  on  Real  Property  (6  ed.), 
120  et  seq.;  Noble  v.  Tyler,  61  Ohio  St.  432  (56  N.  E. 
191,  48  L.  B.  A.  735,  736) ;  16  Cyc.  620,  subd.  4;  Carman 
v.  Master,  105  Iowa,  367  (75  N.  W.  323,  324). 

It  is  the  position  of  counsel  for  defendant  that  the 
rule  in  regard  to  emblements  does  not  apply  if  the 
owner  of  life  estate  leases  the  land  to  a  tenant  and 
the  tenant  covenants  to  pay  him  a  money  rent,  and  the 
lessor  dies  before  the  rent  falls  due,  his  representative 
cannot  collect  the  rent  because  the  life  tenant's  estate 
in  the  land  terminated  before  the  rent  accrued,  and  the 
rent  cannot  be  apportioned  as  to  time,  and  money  can- 
not be  considered  emblements. 
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1.  The  doctrine  of  emblements  applies  with  full 
force  in  regard  to  the  under-tenant.  He  has  even 
greater  privileges  than  his  lessor,  the  life  tenant, 
whom  he  represents;  as  in  a  case  where  such  lessor 
forfeits  his  right  to  emblements  by  his  own  act;  such 
act,  or  forfeiture  does  not  deprive  the  under-tenant  of 
his  emblements:  2  Blackstone's  Comm.  (Lewis*  ed.) 
123;  4  Kent's  Comm,  (14  ed.),  ^74;  5  M.  A.  L.,  §  406, 
p.  317;  EdghUl  v.  Mankhey,  79  Neb.  347  (112  N.  W. 
570,  11  L.  B.  A.  (N.  S.)  689) ;  Bradley  v.  Bailey  et  al., 
56  Conn.  374  (15  Atl.  746,  7  Am.  St.  Rep.  316, 1  L.  B.  A.' 
427,  428).  In  Reed  v.  McGouirk  (Tex.  Civ.  App.)  (35 
S.  W.  527),  it  was  held  that  if  a  subtenant  of  a  life  ten- 
ancy rents  only  so  many  acres  of  land,  on  which  to 
make  a  crop,  with  no  right  to  retain  the  land  after  the 
crop  is  taken  off,  the  life  tenant's  administrator  has 
the  right  to  all  the  rent  reserved  by  the  contract;  but 
if  the  use  of  dwellings  and  pastures,  and  other  valu- 
able rights,  are  embraced  in  the  rent  contract,  which, 
at  the  death  of  the  life  tenant,  pass  to  the  reversioner, 
the  administrator  is  entitled  to  the  full  amount  of  the 
rent  contract,  less  the  fair  proportionate  value  of  the 
use  of  such  of  the  premises  as  the  tenant's  crops  do 
not  occupy,  estimated  from  the  death  of  the  life  tenant 
to  the  end  of  the  rental  term  as  fixed  by  the  contract. 

The  doctrine  of  emblements  is  not  decisive  of  this 
case.  The  particular  question  is  in  regard  to  the  rent 
upon  which  the  rule  in  respect  to  emblements  often  has 
a  bearing. 

2.  By  the  rule  of  the  common  law  where  a  life  ten- 
ant leases  the  estate  for  a  term  of  years  at  a  yearly 
rent  and  dies  before  one  of  the  rent  days,  the  rent  can- 
not be  apportioned  and  the  tenant  could  quit  free  of 
rent  from  the  last  rent  day.  The  rent  could  not  be  col- 
lected by  the  personal  representatives  of  the  lessor  for 
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the  reason  that  the  lease  terminated  before  any  rent 
became  due ;  and  it  could  not  be  collected  by  the  rever- 
sioner as  the  lessor's  death  terminated  the  lease.  It 
has  been  held,  however,  that  if  the  tenant  remains  in 
possession  after  the  termination  of  the  life  estate  and 
the  reversioner  acquiesces,  the  latter  may  recover  for 
use  and  occupation  from  the  lessor's  death:  Hoagland 
V.  Crum,  113  HI.  365  (55  Am.  Rep.  424) ;  Guthmann  v. 
Vallery,  51  Neb.  824  (71  N.  W.  734,  66  Am.  St.  Rep. 
475).  It  has  also  been  held  that  if  the  lessee  of  a  ten- 
ant for  life  remains  in  possession  after  the  termina- 
tion of  the  life  estate  without  any  contract  with  the 
reversioner  and  pays  the  full  amount  of  rent  reserved 
in  the  lease  to  the  administrator  of  the  tenant  for  life, 
the  reversioner  has  no  claim  against  the  estate  of  the 
life  tenant  for  the  rent  thus  paid. 

The  Statute  of  11  Geo.  II,  Chapter  19,  Section  15, 
gave  the  executor  or  administrator  of  a  life  tenant,  on 
whose  death  a  lease  granted  by  him  had  determined, 
the  right  to  recover  of  the  tenant  a  ratable  proportion 
of  the  rent  from  the  last  day  of  payment  to  the  death 
of  the  leseor.  The  date  of  the  Statute  of  11  Geo.  11 
is  given  as  1738.  In  some  jurisdictions  in  this  coun- 
try statutes  of  similar  import  have  been  enacted  or 
such  statutes  have  been  adopted  by  the  courts  as  a 
part  of  the  common  law:  Perry  v.  Aldrich,  13  N.  H.  343 
(38  Am.  Dec.  493) ;  note  L.  R.  A.  1915C,  p.  208.  The 
English  statute  in  terms  applied  only  to  leases  granted 
by  a  life  tenant  where  the  life  tenant  died,  and  it  has 
been  beld  in  this  country  in  a  case  where  the  statute 
was  assumed  to  be  in  force  that  the  statute  did  not 
apply  to  a  lease  by  one  holding  a  life  estate  pur  cmtre 
vie:  Perry  v.  Aldrich,  13  N.  H.  343  (38  x\m.  Dec.  493). 
In  some  jurisdictions  in  this  country,  it  has  been  held 
99  q^ — * 
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that  the  English  statute  was  not  in  force  and  that  the 
common  law  remains  unchanged  in  this  respect :  Hoarj- 
land  V.  Crum,  113  HI.  365  (55  Am.  Rep.  424);  16 
R.  C.  L.,  §  82,  p.  603.  Later  legislation  in  England 
has  gone  still  further.  The  Statute  of  4  W.  IV,  see 
Chapter  22,  after  reciting  that  by  law  rents  due  at  fixed 
periods  were  not  apportionable,  and  after  reciting  tho 
inconvenience  of  that  rule,  proceeds  to  declare  that  aH 
rents  made  payable  at  such  periods  under  any  instru- 
ment executed  after  the  passing  of  the  act,  should  be 
apportioned  so  that  on  the  termination,  by  death  or 
any  other  means,  of  the  estate  of  the  person  entitled 
to  the  rents,  such  person,  or  his  representative,  should 
have  a  portion  of  such  rents,  according  to  the  time 
elapsed  since  the  last  period  of  payment.  By  a  fur- 
ther provision,  the  entire  rent  is  to  be  received  and 
recovered  from  the  tenant,  by  the  person  who  would 
be  entitled  to  recover  it  if  the  act  had  not  been  passed, 
and  is  to  be  held  by  him  subject  to  apportionment, 
which  can  be  enforced  against  him  by  suit  at  law,  or 
in  equity :  Marshal  v.  Moseley,  21  N.  Y.  280. 
In  3  Kent's  Comm.  (12  ed.),  MTO,  we  read  thus: 

**The  objection  to  the  doctrine  of  the  apportionment 
of  rent  was,  that  it  exposed  the  tenant  to  several  suits 
or  processes  of  distress,  for  a  thing  which  was  origi- 
nally entire,  and  he  ought  not  to  be  obliged  to  pay  his 
rent  in  different  parcels,  and  to  several  landlords, 
when  he  contracted  to  pay,  in  one  entire  sum,  to  one 
person.  But  the  convenience  of  mankind  dictated  the 
necessity  of  an  apportionment  of  rent  in  a  variety  of 
cases.  Though  it  was  a  principle  of  the  common  law 
that  an  entire  contract  could  not  be  apportioned,  yet 
the  apportionment  of  rent  was,  under  certain  circum- 
stances, allowed  by  the  common  law,  either  on  sever- 
ance of  the  land  from  which  it  issued,  or  of  the  rever- 
sion to  which  it  was  incident.  A  person  has  a  right  to 
sell  the  whole  or  any  part  of  his  reversionary  interest 
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in  land.  It  may  be  necessary  to  divide  his  estate  ont 
on  rent  among  his  children,  or  to  sell  part  to  answer 
the  exigencies  of  the  family;  and  it  would  be  intoler- 
able if  such  a  necessary  sale  worked  an  extinguish- 
ment of  the  whole  rent.  The  rent  passes  as  an  inci- 
dent to  the  purchaser  of  the  reversion,  and  the  tenant 
may  always  avoid  several  suits  and  distresses  by  a 
punctual  payment  of  his  renf 

In  Tiedeman  on  Eeal  Property,  Section  67,  after 
stating  the  common-law  rule,  the  author  states : 

''But  this  injustice  of  the  common  law  has  now  been 
remedied  by  statutory  changes,  so  that  now  generally, 
the  rent  is  apportioned  between  the  life  tenant  and  re- 
versioner, giving  each  his  pro  rata  share  according  to 
the  time  of  enjoyment  of  the  lease  before,  and  after, 
the  tenant  *s  death.  And  the  personal  representatives 
of  the  life  tenant  may  sue  the  tenant  for  years  for  the 
rent  which  may  be  apportioned  to  him. ' ' 

See  1  Washburn  on  Real  Property  (6  ed.),  Sections 
245,  246. 

It  is  the  position  of  counsel  for  plaintiff  that  the 
English  statutes  adopted  prior  to  the  settlement  of 
the  colonies  became  part  of  the  common  law  of  the 
colonies.  Citing  among  other  authorities,  Evans  v. 
Cooh,  11  Nev.  69;  Ex  parte  Blanchard,  9  Nev.  101; 
Commonwealth  v.  Knowlton,  2  Mass.  529,  530.  In  the 
latter  case  the  court  at  page  534  of  2  Mass.,  uses  the 
following  language: 

* '  Our  ancestors,  when  they  came  into  this  new  world, 
claimed  the  common  law  as  their  birthright,  and 
brought  it  with  them,  except  such  parts  as  were  judged 
inapplicable  to  their  new  state  and  condition.  The 
common  law,  thus  claimed,  was  the  common  law  of 
their  native  country,  as  it  was  amended  or  altered  by 
English  statutes  in  force  at  the  time  of  their  emigra- 
tion. Those  statutes  were  never  re-enacted  in  this 
country,  but  were  considered  as  incorporated  into  the 
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common  law.  Some  few  other  English  statutes,  passed 
since  the  emigration,  were  adopted  by  our  courts,  and 
now  have  the  authority  of  law  derived  from  long 
practice.*' 

,  3.  It  is  stated  as  a  general  rule  that  English  stat- 
utes passed  before  the  emigration  of  our  ancestors,  in 
aid  or  amendment  of  the  common  law,  applicable  to 
our  condition,  and  not  repugnant  to  our  institutions, 
constitute  a  part  of  our  conamon  law :  6  Am.  &  Ehg. 
Enc.  of  Law  (2  ed.),  277;  N orris  v.  Harris,  15  Cal. 
226 ;  Hunt  v.  Chicago  etc.  Ry.  Co.,  20  111.  App.  282,  289 ; 
Swift  V.  Tousey,  5  Ind.  196 ;  Baker  v.  Crandall,  78  Mo. 
584  (47  Am.  Eep.  126) ;  Hamilton  v.  Kneeland,  1  Nev. 
40;  Borgardus  v.  Trinity  Church,  4  Paige  Ch.  (N.  Y.) 
178;  Van  Rensselaer  v.  Hays,  19  N.  T.  68  (75  Am.  Dec. 
278). 

The  Constitution  of  the  State  of  Oregon  became 
operative  April  14,  1859.  By  Article  XVIII,  Section 
7  of  that  organic  law,  it  is  provided  that: 

*^A11  laws  in  force  in  the  territory  of  Oregon  when 
this  Constitution  takes  effect,  and  consistent  there- 
with, shall  continue  in  force  until  altered  or  repealed.  * ' 

See  Runyan  v.  Winstock,  55  Or.  202  (104  Pac  417, 
105  Pac.  895). 

4,  5.  The  common  law,  as  it  existed  in  England  at 
the  time  of  the  settlement  of  the  American  colonies, 
has  never  been  in  force  in  all  of  its  provisions  in  any 
colony  or  state  of  the  United  States.  It  has  been 
adopted  so  far  only  as  its  general  principles  were 
suited  to  the  habits  and  conditions  of  the  colonies,  and 
in  harmony  with  the  genius,  spirit  and  objects  of 
American  institutions.  Different  geographical  condi- 
tions may  justify  modifications,  and  whether  common- 
law  rules  will  be  followed  strictly  in  the  United  States 
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will,  necessarily^  where  no  vested  rights  are  actually 
concerned,  depend  upon  the  extent  to  which  they  are 
reasonable  and  in  consonance  with  public  policy  and 
sentiment.  What  may  be  the  common  law  in  one  state 
is  not  necessarily  so  considered  in  another.  In  many 
jurisdictions  in  the  United  States  the  rules  of  the  com- 
mon law  of  England  have  been  held  by  the  courts  to 
be  in  full  force  so  far  as  the  same  are  applicable  and 
of  a  general  nature,  and  are  not  in  conflict  with  the 
Constitution  or  special  enactments  of  the  legislature. 
This  is  the  rule  in  Oregon:  See  note,  30  Ann.  Gas. 
1913E,  pp.  1232, 1241;  Brummet  v.  Weaver,  2  Or.  168; 
Rugh  V.  Ottenheimer,  6  Or.  231  (25  Am.  Rep.  513) ; 
Velten  v.  Carmack,  23  Or.  282  (31  Pac.  658,  20  L.  R.  A. 
101).  In  some  of  the  states  all  statutes  and  acts  of 
the  British  parliament  which  were  passed  prior  to  the 
fourth  year  of  James  the  First  are  declared  to  be  a 
part  of  the  law  of  the  state :  6  Am.  &  Eng.  Enc.  of  Law 
(2  ed.),  p.  278.  The  common  law  with  all  the  statutes 
amending  it  prior  to  a  certain  time  was  adopted  ex- 
cluding statutes  passed  afterwards  unless  expressly 
adopted.  In  applying  the  general  rule  to  a  state  which, 
like  ours,  had  no  political  existence  before  the  Revolu- 
tion, it  must  in  harmony  with  reason  be  held  that  when 
our  territorial  legislature  and  the  f ramers  of  our  Con- 
stitution and  our  courts  recognized  the  existence  here 
of  the  common  law,  they  must  have  had  reference  to 
that  law  as  it  existed,  modified  and  amended  by  the 
English  statutes  passed  prior  to  the  Revolution: 
Coburn  v.  Harvey,  18  Wis.  156;  State  v.  Rollins,  8 
N.  H.  550;  Bent  v.  Thompson,  5  N.  M.  408  (23  Pac. 
234);  O'Ferrall  v.  Simplof,  4  Iowa,  381;  Dawson  v. 
Coffman,  28  Ind.  220 ;  Borgardus  v.  Trinity  Church,  4 
Paige  Ch.  (N.  Y.)  178, 198.  It  is  not  necessary  in  the 
case  at  bar  to  fix  the  exact  age  of  the  English  statutes 
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which  were  engrafted  into  the  common  law  and  recog- 
nized as  apart  of  the  law  of  this  state. 

6.  It  goes  without  saying  that  the  common  law  of 
England  as  modified  by  the  Statnte  of  11  Geo.  II, 
Chapter  19,  Section  15,  is  reasonable  and  suited  to  the 
conditions  and  the  customs  as  they  have  existed  in  this 
state  evei^  since  its  admission  to  the  Union,  and  is  in 
no  way  in  conflict  with  the  Constitution  or  statutes  of 
this  state. 

As  we  view  it  the  question  in  this  case  as  between 
the  administrator  of  Catherine  E.  Martin  the  life  ten- 
ant, now  deceased,  and  the  lessee  should  be  considered 
in  the  same  manner  as  though  the  lessee  of  the  life  ten- 
ant was  not  the  reversioner  of  any  part  of  the  estate. 
Section  7169,  L.  0.  L.,  which  has  seldom,  if  ever,  been 
applied,  provides  aq  follows : 

"Every  person  in  possession  of  land  out  of  which 
any  rent  is  due,  whether  it  was  originally  demised  in 
fee,  or  for  any  other  estate  of  freehold,  or  for  any  term 
of  years,  shall  be  liable  for  the  amount  or  proportion 
of  rent  due  from  the  land  in  his  possession,  although 
it  be  only  a  part  of  what  was  originally  demised.  ^ ' 

Section  7170  reads : 

*'Such  rent  may  be  recovered  in  an  action  at  law, 
and  the  deed  of  demise,  or  other  instrument  in  writ- 
ing, if  there  be  any,  showing  the  provisions  of  the 
lease,  may  be  used  in  evidence  by  either  party,  to  prove 
the  amount  due  from  the  defendant. '  ^ 

Upon  the  first  reading  of  our  statute,  while  it  is 
couched  in  different  language  from  the  statute  of  11 
Geo.  II,  Chapter  19,  Section  15,  seems  to  be  in  broad 
terms  and  evidently  adopts  the  principle  of  the  Eng- 
lish statute,  and  there  is  much  reason  to  believe  that  it 
was  aimed  to  cure  the  mischief  of  the  old  common-law 
rule  prohibiting  the  apportionment  of  rent  pro  rata  as 
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to  time  as  well  as  other  supposed  defects  and  condi- 
tions of  such  rule. 

In  note  to  Ex  parte  Smyth,  1  Swanston^s  Eep,  337- 
340,  wefindtlmt: 

**In  Wykham  v.  Wykham,  Sir  James  Mansfield  in- 
quired whether  'It  had  ever  been  determined  that  the 
executor  of  a  tenant  pur  autre  vie  is  entitled  to  recover 
a  portion  of  the  rent  from  the  last  quarter-day  under 
the  statute!'  observing,  that  *he  is  certainly  within  the 
mischief;  for  otherwise,  the  tenant  of  the  land  may 
keep  the  rent  for  his  own  benefit':  3  Taunt  331." 

The  provisions  of  these  sections  of  our  Code  were 
referred  to  in  the  following  cases :  Stewart  v.  Perkins, 
3  Or.  508 ;  Holmwn  v.  De  Ldn  River  FitUey  Co.,  30  Or. 
428  (47  Pac.  708) ;  Campbell  v.  Stetson,  2  Met.  (Mass.) 
504.    In  Stewart  v.  Perkins,  3  Or.  508,  this  court  said : 

"The  old  common-law  doctrine  was  that  a  rent 
charge  could  not  be  apportioned  by  the  act  of  the  land- 
lord, on  the  principle  that  the  contract  was  an  entirety, 
and  could  not  be  apportioned.  The  objection  was 
'that  it  exposed  the  tenant  to  several  processes  of  dis- 
tress for  a  thing  which  was  originally  entire,  and  he 
ought  not  to  be  obliged  to  pay  his  rent  in  different  par- 
cels, and  to  several  landlords,  when  he  contracted  to 
pay  one  entire  sum  to  one  person. ' 

"Sections  31  and  32  of  the  statute  heretofore  re- 
ferred to  (now  Sections  7169  and  7170,  L.  0.  L.)  were 
copied  from  Sections  22  and  23  of  Chapter  60,  of 
the  Revised  Statutes  of  Massachusetts.  They  were 
adopted  there,  to  remedy  a  supposed  defect  in  the  old 
law,  and  to  authorize  an  apportionment  of  rent  in  cer- 
tain cases  where  a  reversioner  wishes  to  sell  his  estate 
in  different  parts,  to  different  persons,  or  to  make 
provision  for  his  children.  The  Supreme  Court,  the 
highest  judicial  tribunal  of  that  State,  has  given  a 
judicial  construction  to  the  two  sections  contained  in 
their  statute.    In  Campbell  v.  Stetson,  reported  in  2 
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Met.  (Mass.)  504,  Shaw,  C.  J.,  in  delivering  the  opinion 
of  the  court,  ^ays : 

* '  '  These  are  part  of  a  series  of  provisions  respect- 
ing Ibng  terms,  where  a  rent  is  reserved,  and  where 
the  lan4s  out  of  which  such  rents  are  to  issue,  are  to 
be  treated  as  real  estate,  and  as  such  may  be  divided 
and  subdivided  by  descent,  partition,  levy  of  execution 
and  otherwise,  with  various  detailed  provisions  in  re- 
gard to  terms,  and  the  apportionment  and  recovery  of 
rents.  But  these  statutes  do  not  declare  Tifhen,  and 
by  what  acts,  a  right  to  rent  shall  be  created,  vested, 
and  transferred,  but  only  declare  how  it  may  be  re- 
covered when  it  is  due;  that  is,  apportioned  and  re- 
covered in  an  action  of  debt.  They  are  intended  to 
prescribe  remedies — ^not  to  establish  rights.^  *' 

Massachusetts  has  a  statute  Section  4  of  Chapter 
121,  Public  Statutes  of  Mass.  1882,  which  reads : 

*' Every  person  in  possession  of  land  out  of  which 
rent  is  due  shall  be  liable  for  the  amount  or  propor- 
tion of  rent  due  from  the  land  in  his  possession, 
although  it  is  only  a  part  of  what  was  originally 
demised.  *  * 

Section  5  of  that  chapter  being  identical  with  Sec- 
tion 7170,  L.  0.  L.  If  the  construction  contended  for 
by  defendant  is  the  interpretation  of  this  statute  which 
our  lawmakers  intended  to  serve  the  people  of  this 
state  since  1854,  it  is  difficult  to  conceive  the  purport 
of  the  addition  in  one  of  the  sections  of  the  Massachu- 
setts statutes  and  also  in  our  Section  7169,  which  addi- 
tion is  in  the  following  words : 

''Whether  it  was  originally  demised  in  fee,  or  for 
any  other  estate  of  freehold,  or  for  any  term  of  years.'* 

It  is  submitted  by  the  learned  counsel  for  the  de- 
fendant, that  the  Massachusetts  statute  from  which 
ours  was  taken  intended  to  make  provision  for  the 
apportionment  and  collection  of  rents  only  where  the 


Jul7, 1919.]  Peeby  v.  Fletcher.  57 

demised  lands,  after  the  execution  of  the  lease,  were 
divided  or  subdivided.  In  other  words,  that  the 
apportionment  of  rent  as  to  estate  is  permissible,  but 
that  snch  an  apportionment  cannot  be  made  as  to  time. 
"We  may  say  there  is  much  force  to, the  proposition  as 
we  do  not  claim  the  matter  is  free  from  doubt 

In  16  B.  C.  L.,  Section  445,  page  938,  it  is  stated  in 
regard  to  the  apportionment  of  rent  with  respect  to 
tune  after  announcing  the  common-law  rule  as  follows : 

**The  hardship  in  the  case  of  the  death  of  a  lessor 
holding  for  his  own  life  was  remedied  by  the  Act  of  11 
Geo.  II,  c.  19,  which  authorized  a  recovery  by  his  per- 
sonal representatives  of  a  proportionate  part  of  the 
rent,  where  such  a  tenant  died  before  or  on  that  day 
on  which  the  rent  became  due,  and  similar  statutes 
have  been  enacted  in  some  jurisdictions  in  this  coun- 
try. This  provision,  however,  has  been  held  not  to 
apply  in  case  of  a  lease  by  a  tenant  pur  autre  vie  ter- 
minated by  the  death  of  the  cestui  que  vie.  In  case  of 
a  total  eviction  of  the  tenant  by  the  wrongful  act  of 
the  landlord  or  even  by  a  title  paramount,  there  is  no 
apportionment  of  the  rent  with  respect  to  time,  and 
therefore  the  tenant  is  not  liable  for  any  portion  of  the 
unaccrued  rent,  though  he  enjoyed  the  use  of  the  prem- 
ises for  a  time  after  the  last  rent  day.*' 

7.  The  rule  where  a  statute  is  copied  from  that  of 
another  state  that  the  construction  of  the  duplicated 
statute  by  the  highest  court  of  the  state  from  which  it 
is  taken,  is  subject  to  important  modifications.  A 
different  construction  is  often  given  where  it  is  plain 
that  the  legislators  adopting  the  later  statute  meant 
differently.  From  the  few  decisions  in  the  State  of 
Massachusetts  involving  the  different  statutes  there 
enacted  it  is  diflScult  to  determine  the  real  intent  and 
applicability  of  a  portioli  of  their  statutes  owing  to 
partial  repetitions  in  such  enactments :  Endlich,  Inter- 
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pretation  of  Statutes,  §  371 ;  Black  on  Interpretation 
of .  Laws,  §70,  p.  160;  Browning  v.  Smiley-Lampert 
Lmnher  Co.,  68  Or.  502,  517  (137  Pac,  777). 

In  Endlich  on  Interpretation  of  Statutes,  section  371, 
the  author  states : 

''But,  as  applied  to  transcribed  statutes,  this  rule 
is  undoubtedly  subject  to  important  qualifications. 
Whilst  admitting  that  the  construction  put  upon  such 
statutes  by  the  courts  of  the  state  from  which  they  are 
borrowed  is  entitled  to  respectful  consideration,  and 
that  only  strong  reasons  will  warrant  a  departure 
from  it,  its  binding  force  has  been  wholly  denied,  and 
it  has  been  asserted  that  a  statute  of  the  kind  in  ques- 
tion stands  upon  the  same  footing,  and  is  subject  to 
the  same  rules  of  interpretation  as  any  other  legisla- 
tive enactment.  And  it  is  manifest  that  the  imported 
construction  should  prevail  only  in  so  far  as  it  is  in 
harmony  with  the  spirit  and  policy  of  the  general  legis- 
lation of  the  home  state.  •  •  *' 

Referring  to  Section  7169,  L.  0.  L.,  '*  Every  person 
in  possession  of  land,'^  the  defendant  Fletcher  was  in 
possession  of  the  land  in  question.  "Out  of  which  any 
rent  is  due, ' '  rent  is  due  out  of  the  land  leased  by  Mrs. 
Martin.  *' Whether  it  was  originally  demised  in  fee, 
or  for  any  other  estate  of  freehold."  Mrs.  Martin, 
the  lessor,  held  a  life  estate,  or  an  estate  of  freehold 
in  the  land,  "Shall  be  liable  for  the  amount  or  pro- 
portion of  rent  due  from  the  land  in  his  possession." 
Is  the  defendant  liable  for  the  proportion  of  the  rent 
due  from  the  land  of  which  he  held  possession  accord- 
ing to  the  terms  of  his  agreement!  Section  .7170, 
L.  0.  L.,  provides  that  the  rent  may  be  recovered  in 
an  action  at  law. 

The  familiarity  with  the  common  law  and  English 
statutes,  of  some  of  the  earlier  lawmakers  who  drafted 
Sections  31  and  32  of  the  Statutes  of  Oregon  of  1855, 
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which  are  now  Sections  7169  and  7170,  L.  0.  L.,  affords 
reason  to  believe  that  it  was  the  purpose  of  the  fram- 
ers  of  the  law  to  declare  a  rule  which  would  cure  the 
supposed  defect  \and  remedy  the  mischief  of  the  old 
common  law  by  sanctioning  the  principle  of  the  Stat- 
ute  of  11  Geo.  II,  Chapter  19,  Section  15,  and  also  of 
subsequent  legislation  adopted  in  England  prior  to  the 
Revolution,  all  in  one  statute  instead  of  in  several, 
thereby  making  the  rule  plain  that  one  in  possession 
of  land  leased  to  him  by  another  who  is  the  owner  of 
an  estate  y  therein  for  his  own  life,  or  the  owner  of  an 
estate  for  the  life  of  another  person  reserving  rent  to 
be  paid  at  stated  periods,  and  where  such  lessor  dies 
between  two  rent  days,  and  also  where  the  estate  of  a 
reversioner  or  remainder  man  is  conveyed  or  descends 
in  separate  parcels,  shall  be  liable  for  such  rent,  and 
that  the  same  may  be  apportioned  either  as  to  time  or 
estates. 

8.  The  lease  in  question  by  its  terms  provided  that 
it  was  to  begin  October  1, 1915,  and  to  terminate  at  the 
death  of  Catherine  E.  Martin.  There  was  no  eviction 
of  the  lessee  prior  to  the  expiration  of  the  lease. 
When  Mrs.  Martin  died  the  lease  simply  terminated 
in  accordance  with  the  terms  thereof.  The  land  was 
not  leased  for  a  definite  term  of  years.  There  was  no 
breach  of  the  contract  of  lease,  either  technical  or 
otherwise,  occasioned  by  the  determination  of  the 
lease.  There  were  excepted  from  the  provisions  of 
the  lease,  pasture  and  timber  lands  of  the  farm.  All 
of  the  land  leased  during  the  last  year  was  cultivated 
to  annual  crops  so  that  the  lessee  having  the  right  to 
enter  and  remove  such  crops  after  the  termination  of 
the  lease  obtained  practically  the  full  benefit  of  the 
land  for  the  crop, year  of  1917.  No  notice  appears  to 
have  been  given  by  the  defendant,  the  lessee,  who  re- 
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mained  in  possession  of  the  land  after  the  death  of 
Mrs.  Martin,  that  he  was  claiming  possession  thereof 
by  virtue  of  any  authority  other  than  the  lease.  There 
cannot  be  a  constructive  eviction  without  a  surrender 
of  possessioUjj  and  it  would  be  unjust  and  unconscion- 
able to  permit  the  tenant  to  remain  in  possession  and 
then  escape  the  payment  of  rent  by  pleading  a  state 
of  facts  which,  though  conferring  a  right  to  abandon, 
had  been  unaccompanied  by  the  exercise  of  that  right : 
16  R.  C.  L.,  §  457,  p.  949.  Citing  Keating  v.  Springer, 
146  111.  481  (34  N.  E.  805,  37  Am.  St.  Rep.  175,  22 
L.  R.  A.  544) ;  Leiferman  v.  Osten,  167  111.  93  (47  N.  E. 
203,  39  L.  R.  A.  156) ;  Boreel  v.  Lawton,  90  N.  Y.  293 
(43  Am.  Rep.  170).  It  is  not  easy  to  account  for  the 
lack  of  further  legislation  in  this  state  in  regard  to  the 
apportionment  of  rents  except  that  the  belief  was  gen- 
eral that  such  legislation  was  unnecessary  and  Section 
7169  covered  the  field  the  same  as  the  English  law. 

9.  The  diflSculty  arises  in  this  case  by  virtue  of  the 
subtenant  being  the  reversioner  of  the  leased  land. 
As  before  stated,  a  proper  solution  can  only  be  reached 
by  treating  him  the  same  as  if  the  land  were  leased 
to  another  person  having  no  prospective  interest 
therein.  Based  largely  upon  the  common  law,  as 
modified  by  the  English  statute,  which  we  think  is 
appropriate  to  our  conditions,  and  is  adopted  in  this 
state,  we  hold  that  the  rent  in  question  should  be 
apportioned. 

This  coriclusion  requires  the  reversal  of  the  judg- 
ment of  the  lower  court  and  a  direction  of  a  judgment 
in  favor  of  plaintiff  for  th^  rent  of  the  demised  prem- 
ises for  nine  and  one-third  months,  or  $174.20. 

Reversed  Wfth  Dibections. 

McBbidb,  C.  J.,  and  Johns  and  Bennett,  JJ., 
concur. 
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Motion  to  dismisB  appeal  overruled  September  8,  1918. 
Argued  on  the  merits  April  15,  reveraed  and  remanded  May  20,  ro- 

hearing  denied  July  8,  1919. 

MARTIN  V.  MORELAND, 

(174  Pae.  722;  180  Pae.  933.) 

Appeal  a&d  Error— Period  In  WMdi  to  File  Trauacrlpt. 

1.  Where  undertaking  was  filed  January  14th,  and  was  not  excepted 
to,  the  period  in  which  to  file  trnnscript  did  not  expire  until  30  days 
from  January  19th,  the  appeal  not  having^been  perfected,  under  Sec- 
tion 550,  subdivision  4,  L.  O.  L.,  until  the  expiration  of  the  five-day 
period  after  filing  of  undertaking. 

£Aa  to  time  for  appeal,  see  note  in  Ann.  Cas.  1917£^  930.] 

ON  THE  MERITa 
Words  ftod  Phraser— "Om  Edge." 

2.  The  term  "gilt  edge,"  as  applied  to  commercial  paper,  is  a  collo- 
quialism, meaning  of  the  best  quality  or  highest  price,  first  class,  and 
not  implying  that  a  note  which  is  not  gilt  edge  is  not  eoUectiblOi  or 
that  the  maker  is  irresponsible. 

lYsud— Blgbt  to  BecoYer— Injury. 

3.  The  seller  of  furniture  in  a  rooming-houee  to  one  who  paid  in 
eaah  and  note  secured  by  mortgage  coula  not  recover  damages  from 
the  purchaser  and  another,  charged  to  have  conspired  to  create  a  pre- 
tended security,  by  execution  of  mortgage  without  actual  considera- 
tion, unless  he  suffered  some  injury. 

From  Multnomali :  Edwin  V.  Littlbfield,  Judge. 

In  Banc. 

Defendant  Painter  appeals  from  a  judgment  ren- 
dered against  him  in  the  above-entitled  action.  Judg- 
ment was  rendered  November  21,  1917,  notice  of  ap- 
peal was  served  December  19,  1917,  and  on  the  same 
date  an  undertaking  on  appeal  was  served  and  duly 
filed,  but  for  some  reason  not  apparent  it  was  stipu- 
lated by  counsel  that  a  new  undertaking  should  be 
filed  and  that  the  sureties  should  appear  and  justify 
on  January  10,  1918,  at  1 :30  p.  m.  At  said  time  the 
court  sustained  the  objection  to  the  sufficiency  of  the 
sureties  and  on  January  14th,  a  new  undertaking  was 
filed  which  was  not  excepted  to.    Nothing  further  was 
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done  in  the  case  until  February  16,  1918,  when  an 
order  was  made  by  the  court  extending  the  time  to 
file  the  transcript  on  appeal  until  and  including  March 
16,  1918. 

Plaintiff  moves  to  dismiss  the  appeal  because  no 
order  extending  the  time  to  file  the  transcript  was 
made  prior  to  the  expiration  of  the  time  to  file  the 
transcript.  Motion  Ovebbulbd. 

Mr.  Charles  J.  Swindells,  for  the  motion. 

Mr.  F.  E.  Melvin  and  Mr.  Samuel  B.  Huston,  contra. 

MoBRIDE,  C.  J. — ^Under  the  provisions  of  Section 
550,  subdivision  4,  L.  0.  L.,  the  appeal  was  perfected 
on  January  19,  1918,  this  being  five  days  after  the  last 
undertaking  was  filed.  The  appellant  then  had  thirty 
days  within  which  to  file  his  transcript  in  this  court, 
which  time  would  have  expired  on  February  18,  1918. 
The  extension  was  granted  on  the  sixteenth  day  of 
February  and  was,  therefore,  two  days  before  the  ex- 
piration of  the  period  allowed  by  law.  The  transcript 
was  fiJed  here  on  March  15, 1918,  and  was  within  time. 

Motion  Ovebbuled. 


B«TerBed   and  remanded   Maj  20^  1919. 

On  the  Mebits. 

(180  Pae.  933.) 

From  Multnomah :  Edwin  V.  Lottlefield,  Judge. 

Department  1. 

This   is   an   action   for  damages.    The  complaint 
alleges  that  plaintiff  was  the  owner  of  an  interest  in 
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certain  furniture  in  a  rooming-house,  of  a  value  ex- 
ceeding $252,  and  defendant  Moreland,  being  desirous 
of  purchasing  the  same,  offered  therefor  $100  in  cash, 
and  a  note  for  $150,  secured  by  a  mortgage  upon  a  lot 
in  North  Pacific  Addition  to  the  City  of  Astoria.  It  is 
averred  that  Moreland  represented  to  plaintiff  that 
the  note  and  mortgage  were  worth  the  face  value,  and 
that  ''said  note  and  mortgage  was  gilt  edge  and  first 
class  in  every  respect  and  well  secured."  The  usual 
allegations  follow,  in  regard  to  plaintiff's  reliance 
upon  these  representations,  and  the  consequent  sale 
and  delivery  of  the  furniture,  with  acceptance  of  the 
note  and  mortgage  in  part  payment  therefor.  These 
recitals  are  followed  by  averments  to  the  effect  that 
the  representations  as  to  the  value  of  the  note  and 
mortgage  were  false  and  f raudulent, 

**in  that,  the  purported  note  and  mortgage  was  not 
*gilt  edge'  and  was  not  well  secured;  that  the  property 
described  in  said  purported  mortgage  is  worthless  and 
valueless  and  is  assessed  for  the  sum  of  one  dollar, 
and  said  defendant  Moreland  knew  at  the  time  he  made 
said  representations  and  statements  that  the  property 
described  in  said  purported  mortgage  was  worthless 
and  valueless. ' ' 

There  are  further  recitals  charging  a  conspiracy 
upon  the  part  of  the  several  defendants  to  create  a 
pretended  security  by  the  execution  of  the  mortgage 
without  any  actual  consideration,  upon  worthless  land, 
for  the  purpose  of  defrauding  plaintiff,  who  asks  for 
judgment  in  the  sum  of  $150,  with  interest.  The  de- 
fendant Painter  demurred  to  the  complaint,  which  de- 
murrer being  overruled,  he  answered,  denying  the 
material  allegations  of  the  complaint  and  pleading 
aflSrmatively  the  genuine  character  of  the  mortgage, 
and  asserting  its  bona  fides.    A  trial  was  had  upon 
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the  issues  thus  joined,  at  the  beginning  of  which  the 
defendant  Painter  objected  to  the  admission  of  any 
evidence  for  plaintiff  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  objection  was  overruled,  and  an 
exception  saved.  By  agreement  of  the  parties  the 
cause  was  tried  by  the  court  without  a  jury,  and  there 
was  a  judgment  for  plaintiff,  from  which  defendant 
Painter  appeals.  Reversed  and  Remanded. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr,  8.  B.  Hvston  and  Mr.  F.  E.  Melvin,  with  an  oral 
argument  by  Mr.  Huston. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  J.  Swindells. 

BENSON,  J.— 2.  The  first  and  most  important  as- 
signment of  error  is  the  one  which  attacks  the  suffi- 
ciency of  the  complaint.  It  will  be  observed  that  the 
complaint  contains  no  allegation  to  the  effect  that  the 
defendant  Schmidt,  the  maker  of  the  note,  is  insolvent 
or  irresponsible,  and  all  that  is  said  in  regard  to  the 
value  of  the  note  is,  that  it  is  not  ''gilt  edge,'^  and  was 
not  well  secured.  The  term  **gilt  edge,*^  as  applied 
to  commercial  paper,  is  a  colloquialism,  and  its  mean- 
ing, as  given  in  the  Standard  Dictionary  is,  '*of  the 
best  quality,  or  highest  price ;  first  class ;  as,  gilt  edge 
securities. '^  This,  obviously,  does  not  imply  that  a 
note  which  is  not  ''gilt  edge'*  is  not  collectible,  or  that 
the  maker  is  irresponsible.  For  all  that  appears  in 
thp  complaint,  the  maker  of  the  note  may  have  been 
amply  able,  and  perfectly  willing  to  pay  the  face  of  the 
note  with  accrued  interest  at  maturity. 
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3.  It  requires  no  citation  of  authorities  to  support 
the  doctrine  that  a  litigant  is  not  entitled  to  recover 
damages  unless  he  has  suffered  some  injury,  and  it 
follows  that  the  demurrer  should  have  been  sustained. 

A  motion  to  dismiss  the  appeal  whsS  submitted  and 
denied  (Martin  v.  M  or  eland,  ante,  p.  61  (174  Pac.  722), 
and  was  again  called  to  our  attention  at  the  time  of 
argument  upon  the  merits.  We  have  again  examined 
the  record  and  find  that  the  motion  is  without  merit. 

It  may  be  that  the  facts  will  justify  an  amended  com- 
plaint, but  that  is  a  subject  for  the  consideration  of  the 
trial  court.  The  judgment  is  reversed  and  the  case 
will  be  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Beversed  and  Remanded.    Beheabing  Denied. 

/    McBride,   C.   J.,   and   Burnett   and   HabbiS;   JJ., 
concur. 


Argued  June  5,  affirmed  Julj  8,  1919. 

COLE  V.  CITY  OF  SEASIDE. 

(Ifi®  Pac.  165.) 

Uimlelpal  Oorporatioiu — Streets — County  Boads — Control  by  City. 

1.  Althoagh  a  county  road  may  traverse  land  within  the  limits  of 
an  incorporated  city  or  town^  yet,  unless  the  state  through  its  le^s- 
lative  department,  or  the  county  as  the  agent  of  the  state,  employing 
procedure  prescribed  by  statute,  surrenders  authority  over  the  road, 
the  city  cannot  assume  control. 

DedicatioB — County  Soads — ^Acceptance — ^ImproYement. 

2.  Where  many  years  prior  to  the  adoption  of  the  original  act  in- 
corporating municipality  a  highway  located  within  the  boundaries  of 
the  municipality  was  laid  out,  and  the  county  expended  money  in  im- 
proving the  road,  both  before  and  after  incorporation,  there  was  a 
dedication  and  acceptance  hf  the  county  constituting  the  highway  a 
regular  county  road. 

[As  to  acceptance  impHed  from  user,  see  note  in  129  A21L  St. 
Bep.  621-629.] 
98  Or. 
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Municipal  Oorporatlonfl — Street»--Oount7  Boad. 

3.  The  mere  fact  that  the  county  road  is  embraced  within  the 
boundaries  of  a  recently  created  municipality  does  not  ipao  facto 
make  it  a  city  street. 

Municipal   OorporationB — Street   Improvememts — ^Powers   of— <)oiinty 
Boadr— Authority. 

4.  Mere  consent  will  not  confer  jurisdiction  upon  a  tribunal  having 
limited  authority  in  mattei's  wh^re  it  has  no  power  to  conduct  such 
proceeding,  and  therefore  consent  of  abutting  owners  to  the  improve- 
ment of  a  county  road  within  its  limits  does  not  give  the  municipality 
jurisdiction  to  order  such  improvement. 

Municipal  Corporations— Public  ImproTomenta— Estoppel  of  Abutting 
Owner — ^Assessments. 

5.  Where  municipal  authorities  ordered  the  improvement  of  county 
road  within  its  boundaries,  the  fact  that  an  abutting  owner,  in  re- 
monstrating or  protesting  against  the  improvement,  referred  to  the 
road  as  a  street,  using  the  same  language  that*  was  used  by  the  coun- 
cil in  the  ordinance  ordering  the  improvement,  does  not  estop  such 
property  owner  from  denying  the  authority  of  council  to  order  the 
improvement. 

Municipal  Oorporatlona — ^Boad  linproYementa — OouncU  Authority. 

6.  While  the  electors  of  a  municipality  may,  pursuant  to  Article  XI, 
Section  2,  of  the  Constitution  through  the  exercise  of  initiative  power 
conferred  in  Article  IV,  Section  la,  amend  the  charter,  such  power 
does  not  authorize  a  municipality  to  do  anything  not  strictly  forbid- 
den, and  to  warrant  a  municipality  in  improving  a  county  road  such 
power  must  be  plainly  disclosed  by  the  tcrma  of  its  charter^  which 
must  be  strictly  construed. 

From  Clatsop:  James  A.  Eakin,  Judge. 

Department  1. 

This  is  a  suit  to  restrain  the  defendant  city  and  its 
officers  from  enforcing  against  the  plaintiff's  realty  an 
alleged  lien  claimed  by  the  municipality  for  the  ex- 
pense of  improving  what  the  plaintiff  maintains  is  a 
county  road,  in  front  of  his  premises,  and  the  city  con- 
tends is  a  street  within  its  corporate  limits.  This  is 
the  second  appeal  in  this  cause.  It  first  came  before 
this  court  on  demurrer  to  the  complaint  and  the  opin- 
ion is  reported  in  80  Or.  72  (156  Pac.  569).  After  the 
case  was  remanded  for  further  proceedings,  an  issue 
of  fact  was  joined  on  the  allegation  of  the  plaintiff 
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that  the  way  in  question  was  a  county  road,  testimony 
was  taken  and  a  decree  rendered  in  favor  of  the  plain- 
tiff, from  which  the  defendants  appeal     Affibmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Victor  J.  Miller,  City  Attorney,  and  Messrs.  G.  C. 
£  A.  C.  FiUton,  with  oral  arguments  by  Mr.  Miller  and 
Mr.  G.  C.  Fulton. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  E.  E.  Gray. 

BUENETT,  J.— 1.  The  demurrer  considered  in  the 
former  opinion  admitted  the  averment  of  the  complaint 
that  the  way  in  question  is  a  public  county  road,  which, 
as  we  decided  there  on  construction  of  the  legislative 
charter  of  Seaside,  the  city  had  no  jurisdiction  to  im- 
prove. The  same  doctrine  was  approved  in  Christie 
Y.  Bandon,  82  Or.  481  (162  Pac.  248),  and  in  Cooper  v. 
Fox,  87  Or.  657  (171  Pac.  408).  The  law  may  thus  be 
considered  as  settled,  that  although  a  county  road  may 
traverse  land  within  the  limits  of  an  incorporated  city 
or  town,  yet  unless  the  state  through  its  legislative  de- 
partment, or  the  county  as  the  agent  of  the  state,  em- 
ploying the  procedure  prescribed  by  the  statute,  sur- 
renders the  authority  over  the  county  road,  the  city 
cannot  assume  such  control. 

2.  In  view  of  the  denial  by  the  defendants  that  the 
thoroughfare  in  question  is  a  county  road,  it  becomes 
necessary  to  examine  the  testimony  in  order  to  deter- 
mine that  issue  of  fact.  At  the  trial  the  plaintiff  intro- 
duced various  records  and  files  of  the  County  Court, 
showing  acts  of  control  exercised  by  the  county  over 
the  way  in  question.    In  order  to  save  the  expense  of 
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the  exemplification  of  those  records,  it  was  stipulated 
by  the  parties  that: 

*  *  The  way  in  question  described  in  the  pleadings  and 
evidence  herein  as  *  Seventh  Street'  in  the  city  of 
Seaside  (formerly  town  of  Seaside)  in  Clatsop  County, 
State  of  Oregon,  was  at  the  date  of  and  for  many  years 
prior  to  the  adoption  of  the  original  act  incorporating 
the  town  of  Seaside  (now  City  of  Seaside)  had  been  a 
public  highway  by  user,  the  same  having  been  used  and 
employed  by  the  public  as  a  common  public  highway 
for  travel  for  over  twenty  years  prior  to  the  adoption 
of  the  original  act  incorporating  the  town  of  Seaside.'* 

It  is  in  testimony  that  the  county  authorities  caused 
the  roQd  to  be  surveyed  before  Seaside  was  ever  incor- 
porated, and  that  the  county  also  expended  money  and 
labor  in  improving  it  both  before  and  after  the  incor- 
poration of  the  city.  This  amounts  to  a  dedication  of 
the  road  for  public  use  by  acts  in  pais  coupled  with  an 
acceptance  by  the  county,  thus  constituting  it  a  regular 
county  road.  This  is  the  doctrine  taught  in  the  cases 
of  Bayard  v.  Standard  Oil  Co.,  38  Or.  438  (63  Pac. 
614) ;  Nosier  v.  Coos  Bay  R.  R.  Co.,  39  Or.  331  (64  Pac. 
644,  22  Am.  &  Eng.  R.  R.  Cas,  720) ;  Ridings  v.  Marion 
Comity,  50  Or.  30  (91  Pac.  22),  and  Eastman  v.  Clack- 
amas County  (C.  C),  12  Sawy.  613  (32  Fed.  24).  The 
stipulation  together  with  the  undisputed  facts  relat- 
ing to  the  control  exercised  over  the  way  by  the  County 
Court  stamp  it  indubitably  as  a  county  road. 

3.  Upon  the  facts  as  admitted  by  the  demurrer,  we 
decided  in  the  former  opinion  that  the  county  had  not 
surrendered  control  over  the  county  road ;  nor  had  the 
state  done  so  by  any  legislation  relating  to  the  town  or 
City  of  Seaside,  and  hence  that  the  city  had  no  author- 
ity to  improve  the  same.  The  conclusion  there  reached 
has  been  stoutly  contested  by  the  defendants  both  in 
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their  brief  and  in  the  oral  argument.  They  cite  a  num- 
ber of  authorities  in  support  of  their  proposition  which 
they  thus  state : 

"Whether  a  certain  way  is  a  street  or  county  road  is 
purely  a  matter  of  geography.  If  beyond  the  bound- 
aries of  a  municipality,  it  is  a  county  road ;  if  within 
the  boundaries  of  a  municipality,  it  is  a  street. ' ' 

These  precedents  have  had  our  careful  considera-^ 
tion  and  while  some  of  thein  declare  as  a  conclusion 
from  the  legislation  involved  that  the  incorporation  of 
a  road  within  the  city  limits  makes  it  ipso  facto  a 
street,  a  careful  analysis  shows  that  the  rule  announced 
in  those  decisions  rests  upon  a  construction  of  the  stat- 
ute there  under  consideration.  For  instance,  in  Ben- 
ton V.  State,  168  Ala.  175  (52  South.  842),  the  legisla- 
tive charter  required  the  city  to  keep  in  repair  **all 
bridges,  public  roads  and  streets.  *'  McGraw  v.  Stew- 
art, 51  Kan;  185  (32  Pac.  896),  depends  upon  a  general 
statute  giving  cities  control  of  all  ways  within  their 
boundaries.  In  such  instances  the  state  law  has 
visited  upon  the  cities  authority  over  county  roads 
within  their  limits  to  the  exclusion  of  the  county 
authorities.  There  are  instances  of  the  kind  in  Ore- 
gon, but  this  is  not  one  of  them.  County  Commission- 
ers V.  Citt/  of  Jacksonville,  36  Fla.  196  (18  South.  339, 
29  L.  B.  A.  416),  states  the  principle  thus: 

**That  whether  the  county  commissioners  had  been 
deprived  of  a  jurisdiction  of  such  road  within  the  new 
town  organization  depends  upon  the  legislation  upon 
the  subject  of  public  roads  and  municipal  corpora- 
tions, and  that  the  intent  of  the  legislature  as  mani- 
fested by  the  statute  would  control. ' ' 

Again,  Sanderson  v.  TexarTcana,  103  Ark.  529  (146 
S.  W.  105),  uses  this  language; 
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*'The  state  in  its  sovereignty  over  all  public  high- 
ways h^s  full  power  over  the  streets  as  well  as  over 
all  public  roads  and  unless  prohibited  by  the  Consti- 
tution the  legislature  may  confer  on  such  agency  as  it 
may  deem  best  the  power  of  supervision  and  control 
over  streets." 

In  the  light  of  these  authorities  cited  by  the  defend- 
ants in  support  of  their  postulate,  we  are  brought  back 
•to  the  rule  declared  by  Mr.  Justice  Bean  in  Bowers  v. 
Neil,  64  Or.  104  (128  Pac.  433),  that: 

**  Whether  a  county  road  becomes  a  street  when  in- 
cluded within  the  corporate  limits  of  a  city  depends 
upon  the  intention  of  the  legislature  as  gathered  from 
the  city  charter,  general  laws  and  the  whole  course  of 
legislation  on  the  subject." 

Under  these  circumstances  it  is  not  deemed  neces- 
sary to  reopen  the  discussion  or  to  vary  from  the  con- 
clusions on  the  law  reached  in  the  former  decision. 
As  already  pointed  out  by  the  testimony,  the  fact  is 
that  the  way  here  involved  is  a  county  road  as  alleged 
in  the  complaint,  so  that  thus  far  in  the  investigation 
both  the  law  and  the  fact  are  with  the  plaintiff. 

4  5.  The  only  remaining  question  necessary  to  be 
considered  is  whether  the  plaintiff  is  estopped  to  re- 
sist the  proposed  sale  of  his  property.  The  defend- 
ants rely  greatly  on  the  fact  that  while  the  matter  of 
the  proposed  improvement  was  under  consideration 
by  the  city  council  the  plaintiff  and  others  lodged  with 
that  body  a  writing  which  is  here  quoted,  after  the 
date  and  address : 

''We,  the  undersigned,  property  owners  in  the  dis- 
trict to  be  assessed  for  the  improvement  of  Seventh 
Street,  formerly  and  commonly  known  as  Main  Street, 
from  its  intersection  with  the  south  boundary  line  of 
Avenue  B,  produced  westerly,  formerly  and  commonly 


July,  1919.]  Cole  v.  City  of  Seaside.  71 

known  as  Washington  Street;  to  its  intersection  with 
the  north  boundary  line  of  First  Avenue^  east  of  said 
Seventh  Street,  formerly  and  commonly  known  as 
Duane  Street,  in  the  city  of  Seaside,  Oregon,  in  the  fol- 
lowing manner,  to-wit:  by  paving  said  street  forty  feet 
in  width,  twenty  feet  on  each  side  of  the  center  line 
of  said  street,  with  gravel  bitulithic  pavement,  by  con- 
structing artificial  stone  curbs  along  each  said  pave- 
ment, by  making  the  necessary  excavation  and  fill  to 
bring  said  street  to  the  established  grade  as  estab- 
lished by  Ordinance  No.  107  of  the  city  of  Seaside, 
Oregon;  hereby  remonstrate  against  said  improve- 
ment for  the  following  reason: 

"That  the  present  street  is  in  a  good  condition  and 
that  it  is  an  unnecessary  expense  to  the  property  own- 
ers to  make  such  improvements  until  such  time  as  the 
sewer  shall  have  .been  laid  upon  the  said  street,  also 
the  present  water  mains  will  have  to  be  changed  within 
a  short  time,  and  until  said  sewer  and  water  mains  are 
laid  permanently  it  would  be  an  unreasonable  expense 
to  put  on  the  property  owners  along  said  street. 

**  Trusting  that  you  will  give  this  remonstrance  your 
careful  consideration,  we  remain,  your  petitioners.*' 

Admittedly  this  paper  was  signed  by  the  plaintiff 
with  others.  First  of  all,  this  is  a  remonstrance,  an 
objection.  No  importance  can  be  attached  to  the  fact 
that  the  way  is  called  a  street  in  the  writing.  That 
portion  of  the  instrument  is  substantially  a  quotation 
of  the  language  used  by  the  city  authorities  in  fram- 
ing the  ordinance  and  was  probably  used  by  the  plain- 
tiff and  his  associates  to  make  the  remonstrance  corre- 
spond in  nomenclature  with  the  proceeding  it  was 
designed  to  oppose.  The  whole  instrument  amounts 
to  no  more  than  their  saying: 

"On  the  assumption  of  the  city  that  this  is  a  street 
we  remonstrate  against  its  improvement." 
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In  no  way  do  the  signers  submit  themselves  to  the 
jurisdiction  of  the  city  or  invite  the  municipality  to 
incur  the  expense  of  paving. 

The  council  had  no  jurisdiction  over  the  subject 
matter  of  improving  a  county  road  at  the  expense  of 
tl\e  abutting  property  owners.  Mere  consent  will  not 
confer  jurisdiction  upon  a  tribunal  having  limited 
authority  in  matters  where  it  has  no  power  to  conduct 
such  a  proceeding.  Since  the  case  of  Strout  v.  Port- 
Icmd,  26  Or.  294  (38  Pac.  126),  it  has  been  the  rule  in 
this  state  that: 

**  When  in  proceedings  for  the  levy  of  an  assessment 
for  a  public  improvement,  the  common  council  is  with- 
out jurisdiction  from  the  beginning,  a  person  whose 
property  is  benefited  by  the  improvement,  but  who  did 
not  ask  for  such  improvement,  may  deny  the  validity 
of  the  proceedings,  although  he  made  no  objection 
while  the  improvement  was  in  progress.*' 

The  doctrine  is  thus  stated  in  Ladd  v.  Spencer,  23 
Or.  193, 198  (31  Pac.  474) : 

'*But  the  respondent  objected  by  written  protest  at 
the  inception  of  the  proceedings,  and  he  thereby  chal- 
lenged the  act  of  the  council  and  its  officers.  It  cannot 
be  said  that  he  encouraged  the  improvement.  The 
charter  made  no  provision  that  before  a  person  could 
be  heard  in  an  equitable  proceeding  he  must  tender 
the  amount  of  benefits.  If  an  owner  of  property  wore 
obliged  to  do  this  as  a  condition  precedent  before  he 
could  maintain  a  suit,  it  would  tend  to  do  away  with 
every  jurisdictional  requirement  in  the  proper  levy  of 
special  assessments,  as  the  council  of  a  city  could, 
without  observing  the  requirements  of  a  charter,  order 
the  improvement  of  a  street  and  compel  the  owner  of 
the  property  benefited  to  tender  the  amount  of  the 
benefits  before  he  could  enjoin  the  officer  from  exe- 
cuting a  void  process.*' 
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like  authority  is  found  in  Smith  v.  Minto,  30  Or.  351 
(48  Pac.  166) ;  Bcmk  of  Columbia  v.  PortUmd,  41  Or.  1 
(67  Pac.  1112) ;  Jones  v.  Salem,  63  Or.  126  (123  Pac. 
1096),  and  Dyer  v.  Bcmdon,  68  Or.  406  (136  Pac.  652). 
In  Jones  v.  Salem  the  municipality  had  laid  down  ^  a 
system  of  sewers  and  attempted  to  collect  the  expense 
thereupon  by  assessment  upon  property  said  to  be 
benefited.  At  that  juncture  the  property  owners  re- 
sisted, on  the  ground  that  the  city  had  not  acquired 
jurisdiction,  and  were  successful  although  the  improve- 
ment had  been  made  and  was  probably  for  the  benefit 
of  their  holdings. 

The  defendants  count  on  Grimes  v.  Seaside,  87  Or. 
256  (170  Pac.  310),  to  sustain  their  contention  that  the 
plaintiflF  on  account  of  his  knowledge  that  the  way  in 
question,  whether  county  road  or  city  street,  was  being 
improved  by  the  city,  coupled  with  his  failure  to  pro- 
test, is  now  equitably  estopped  to  maintain  this  suit. 
In  that  cjase,  however,  as  the  opinion  of  Mr.  Justice 
MooBE  points  out,  the  plaintiff  himself  with  others  had 
dedicated  an  extension  of  Bridge  Street  which  was 
afterwards  renamed  Broadway  Street,  *'no  part  of  the 
improvement  abutting  upon  his  premises  was  made 
upon  the  county  road,*'  the  street  at  that  point  as  so 
dedicated  being  wholly  south  of  the  road  and  the  char- 
ter formula  for  acquiring  jurisdiction  having  been  fol- 
lowed. There  the  way  to  be  improved  had  been  dedi- 
cated as  a  street  and  not  as  a  road.  Here  it  was 
dedicated  as  a  county  road  before  the  city  existed. 
There  the  county  had  not  accepted  the  dedication  so 
far  as  the  record  discloses.  Here  the  county  did 
accept  the  dedication  by  assuming  control  and  expend- 
ing money  in  its  improvement  even  after  the  city  was 
incorporated.    There  the  charter  gave  the  city  juris- 
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diction  over  streets  and  it  accepted  the  dedication  by 
inaugurating  a  system  of  improvement  on  the  street 
thus  offered  by  the  plaintiff  himself.  There  the 
county  never  took  control  of  the  way,  and  here  it  has 
never  surrendered  such  control  in  any  way  known  to 
the  law. 

6.  The  error  of  the  defendants  seems  to  lie  in  the 
assumption  that  a  chartered  municipal  corporation 
may  do  anything  not  strictly  forbidden  by  its  charter, 
especially  as  its  voters  may  amend  such  instrument 
according  to  the  second  section  of  Article  XI  of  the 
state  Constitution  through  the  exercise  of  the  initia- 
tive power  conferred  by  the  same  Constitution  in  Sec- 
tion la  of  Article  IV.  This  assumption  is  not  in  har- 
mony with  the  long-established  rule  of  construction 
that  warrant  for  any  action  of  a  city  must  be  plainly 
disclosed  by  the  terms  of  its  charter,  which  must  be 
strictly  construed. 

This  rule  of  construction  was  followed  in  the  deci- 
sion of  the  former  appeal  of  this  case.  In  the  later 
opinion  by  Mr.  Justice  Harris  in  Portland  v.  Portland 
By.  L.  &  P.  Co.,  80  Or.  271,  297  (156  Pac.  1058),  treat- 
ing of  municipal  power  of  taxation,  we  find  this  lan- 
guage: 

**The  rule  is  especially  applicable  to  the  power  to 
tax  (4  Dillon  Mun.  Corp.  [5  ed.].  Section  1378),  be- 
cause a  city  possesses  no  inherent  power  to  tax  and 
Hhe  grant  relied  upon  must  be  evident  and  unmistak- 
able and  all  doubts  will  be  resolved  against  its  exercise 
and  in  favor  of  the  taxpayer^:  Corbett  v.  City  of  Port- 
lamd,  31  Or.  407,  415  (48  iPac.  428) ;  Stevens  v.  Taylor, 
79  Or.  424  (154  Pac.  896)." 

I     From  the  same  pen  came  this  excerpt  in  Robertson 
V.  PortUmd,  77  Or.  121, 128  (149  Pac.  545) : 
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*'It  is  hornbook  law  that  municipal  corporations 
have  no  powers  except  such  as  are  granted  in  express 
words  by  their  charters,  or  such  as  are  necessarily  im- 
plied from  those  granted  or  those  essential  to  the  de- 
clared objects  and  purposes  of  the  corporations :  Cor- 
vallis  V.  Carlile,  10  Or.  139  (45  Am.  Rep.  134) ;  Beers 
V.  Dailes  City,  16  Or.  334  (18  Pac.  835) ;  Pacific  Unu 
verity  v.  Johnson,  47  Or.  448  (84  Pac.  704) ;  McDonald 
V.  Lane,  49  Or.  530  (90  Pac.  181) ;  Naylor  v.  McColloch, 
54  Or.  305  (103  Pac.  68) ;  Mutual  Irr.  Co.  v.  Baker,  58 
Or.  306  (110  Pac.  392, 113  Pac.  9)  ;  Rosa  v.  Bandon,  71 
Or.  510  (142  Pac.  339)." 

In  Staie  ex  ref.  v.  Port  of  Astoria,  79  Or.  1  (154  Pac. 
399),  the  court  had  under  consideration  two  sections 
of  our  state  Constitution,  viz. :  Article  XI,  Section  2, 
giving  to  the  legal  voters  of  every  city  and  town 
''power  to  enact  and  amend  their  municipal  charter, 
subject  to  the  constitution  and  criminal  laws  of  the 
State  of  Oregon,*'  and  Article  IV,  Section  la,  reserv- 
ing the  initiative  and  referendum  powers  *  *  to  the  legal 
voters  of  every  municipality  and  district  as  to  all  local, 
special  and  municipal  legislation  of  every  character  in 
or  for  their  respective  municipalities  and  \iistricts. ' ' 
By  analogy  the  doctrine  of  strict  construction  in  such 
matters  and  the  reason  for  it  are  there  given  utterance 
as  follows : 

**  While  the  prime  purpose  is  to  ascertain  and  give 
effect  to  the  intention  as  expressed  in  the  language 
employed,  yet  the  two  sections  now  being  considered 
are  designed  to  grant  attributes  of  sovereignty  to 
specified  local  suljdivisions  and  such  grant  being  a 
limitation  on  the  power  of  the  legislature,  it  should  be 
strictly  construed,  as  was  properly  held  in  Thurber  v. 
McMinnville,  63  Or.  410,  414  (128  Pac.  43) ;  and  this 
rule  of  construction  must  be  applied  here  notwith- 
standing the  suggestion  broached  in  State  v.  Schluer, 
59  Or.  18,  27  (115  Pac.  1057),  and  regardless  of  the 
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inference  that  may  possibly  be  drawn  from  8  chub  el  v. 
Olcott,  60  Or.  503,  515  (120  Pac.  375)/' 

Before  the  advent  of  the  initiative  and  referendum 
the  reason  for  construing  strictly  the  legislative  grants 
.of  power  to  municipalities  in  the  form  of  charters  was 
that  they  were  in  derogation  of  the  sovereignty  of  the 
state.  This  being  true  as  a  canon  by  which  to  con- 
strue an  act  of  the  legislature  which,  as  a  law-making 
body  is  restrained  only  by  the  Constitution,  it  is 
equally  applicable  to  a  mere  local  fraction  of  the  people 
exercising  the  initiative  in  enacting  and  amending 
charters,  for  this  power  is  expressly  subject  not  only 
to  the  same  Constitution  that  controls  the  legislative 
assembly  but  also  to  ''the  criminal  laws  of  the  State  of 
Oregon."  It  would  be  fallacious  to  lay  down  as  a 
premise  that  all  power  over  municipalities  has  been 
wrested  from  the  legislative  assembly  and  set  at  large 
to  be  employed  only  by  those  institutions  themselves. 
On  the  contrary,  we  are  taught  in  State  ex  rel.  v.  Port 
of  Astoria,  79  Or.  1  (154  Pac.  399),  that  while  the  legis- 
lature cannot  create  a  corporation  by  special  law,  yet 
'4t  has  the  power  to  provide  for  the  formation  of  cor- 
porations under  general  laws,  whether  such  corpora- 
tions be  private  or  public,  essentially  proprietary,  or 
purely  municipal."  Not  only  so,  but  municipalities 
in  their  charter  schemes  are  subject  to  the  Constitu- 
tion and  criminal  laws  which  are  themselves  restric- 
tive in  their  operation.  It  logically  follows  that  that 
which  is  the  product  of  a  limited  authority  and  is  in 
derogation  of  the  primal  sovereignty  of  the  people,  as 
embodied  in  the  state  government,  should  be  strictly 
construed. 

Drawing  an  analogy  from  such  cases  as  Northern 
Pacific  Terminal  Co.  v.  Portland,  14  Or.  24  (13  Pac 
705) ;  Bewley  v.  Graves,  17  Or.  274  (20  Pac.  322) ;  Sime 
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V.  Spencer,  30  Or.  340  (47  Pac.  919) ;  French-Glenn  Co. 
V.  Harney  County,  3&  Or.  138  (58  Pac,  35),  and  Jones 
V.  Polk  County,  36  Or.  539  (60  Pac.  204),  it  might  be 
argued  that  the  acts  of  the  defendant  would  be  pre- 
sumed to  be  regular.  A  very  marked  distinction,  how- 
ever, is  to  be  observed  respecting  governmental  agen- 
cies i>08sessing  limited  functions,  in  the  matter  of 
obtaining  jurisdiction  in  limine,  and  of  exercisng  such 
jurisdiction  after  it  has  been  acquired..  As  to  the 
former,  the  conditions  giving  the  municipality  power 
to  act  at  all  must  clearly  be  made  to  appear  both  as  to 
subject  matter  and  as  to  persons  to  be  affected.  In 
the  instant  case  a  proper  construction  of  the  charter 
of  Seaside  in  its  various  forms  discloses  that  the  city 
has  no  jurisdiction  over  the  subject  matter  of  improv- 
ing  the  county  road  in  question.  Pursuit  of  its  pre- 
scribed formula  for  acquiring  jurisdiction  over  per- 
sons in  a  scheme  where  it  has  charter  power  to  act 
does  not  affect  those  persons  in  any  matter  over  which 
it  has  no  jurisdiction. 

The  state  is  yet  the  chief  and  principal  manifesta- 
tion of  the  governmental  power  of  the  people.  All 
other  agencies,  including  cities,  are  subordinate.  A 
little  leaven  of  charter  power  will  not  leaven  the  whole 
lump  of  jurisdiction,  and  until  the  county  as  the  agency 
of  the  state  constituted  for  that  purpose  through  some 
recognized  procedure  has  surrendered  its  authority 
over  the  county  road,  or  there  is  some  competent  legis- 
lation on  the  subjecf,  the  city  cannot  assume  control 
of  it  in  excess  of  the  powers  granted. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Apfibmed. 

McBridb,  C.  J.,  and  Benson,  J.,  concur. 
Hasbis^  J.^  concurs  in  the  result. 
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Argued  at  PendletQn  May  6,  reversed  with  direetioiifl  Jane  17,  rehear- 
ing denied  July  15,  1919. 

HANLEY  CO.  v.  HARNEY  VALLEY  IBB.  DIST. 

(180  Pac.  7U;  182  Pac.  559.) 

Kotlc»— Ixtigation    District— Publication    of    Notice— SiillLGiaicy    of 
Affldavit  of  Publicatioo. 

1.  Affidavit  of  publication  of  notice  of  petition  for  irrigation  dis- 
trict by  "foreman  of  the tribune"  was  not  sufficient  compUanee 

with  Section  833,  L.  O.  L.,  requiring  such  affidavit  to  be  made  by  the 
printer  of  the  newspaper  or  his  foreman  or  principal  clerk. 

Kotlce — Organization  of  Irrigation  District — ^Publication  of  Notice  of 
Petition — Sufficiency  of  Affidavit. 

2.  Affidavit  that  notice  of  petition  for  organization  of  irrigation 
district  was  published  ''once  a  week  for  a  period  of  four  weeks  be- 
ginning on  the  eighth  day  of  August,  1917,  and  ending  on  the  fifth 
day  of  September,  1917,"  was  insufficient  proof  of  compliance  with 
Laws  of  1917,  page  744,  Section  1,  requiring  such  notice  to  be  pub- 
lished "once  each  week  for  at  least  four  successive  weeks,"  since, 
under  such  affidavit,  the  publication  would  not  necessarily  have  been 
made  on  four  successive  weeks. 

Waters  and  Watercourses — Organisation  of  Irrigation  District — ^Pub- 
lication of  Petition — Juriadictlonal  Bequlrement. 

3.  Laws  of  1917,  page  744,  Section  1,  requiring  publication  of  peti- 
tion for  organization  of  irrigation  district  once  each  week  for  at  least 
four  successive  weeks  before  the  time  at  which  it  is  to  be  presented, 
is  a  jurisdictional  requirement. 

Waters  and  Watercourses — Organisation  of  Irrigation  District — Bnlll- 
dency  of  Petition. 

4.  Petition  for  organization  of  irrigation  district  under  Laws  of 
1917,  page  744,  Section  1,  held  sufficient  compliance  with  requiremente 
of  such  statute. 

Waters  and  Watercourses— Irrigation  District— Petition — QnaUflcation 

of  Subscribers. 

5.  Petition  for  irrigation  district  is  not  required  in  view  of  Laws  of 
1917,  page  744,  Section  2,  to  enumerate  the  qualifications  of  sub- 
scribers under  Section  29. 

Waters  and  Watercourses — ^Irrigation  District — Proceedings  for  Or- 
ganization. 

6.  The  same  technical  precision  that  is  observed  in  a  regular  law 
action  is  not  required  in  a  proceeding  for  the  organization  of  an  irri- 
gation district  before  the  County  Court. 
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WatexB  and  Watercounes— Irrigation  Dittriet — ^Proceedinga  for  Or- 
ganisation—Order of  Court  on  Final  Hoailng. 

7.  nnd«r  Laws  of  1917,  p&ge  744,  Section  2,  as  amended  by  Laws  of 
1919,  page  442,  providing  that  upon  final  hearing  of  petition  for  or- 
ganization of  irrigation  district  court  shall  make  an  order  determin- 
ing inter  alia  whether  the  requisite  number  of  owners  of  the  land 
within  proposed  district  shall  have  petitioned  for  the  formation 
thereof,  vueh  order  should  state  all  the  facta  found  or  determined  hj 
the  court  upon  sueh  hearing. 

Appeal  uid  Error— Beview— Evidence— XSzclnsion  of  Land  ftom  Irri- 
gation District. 

8.  Court's  refusal  to  exclude  land  within  proposed  irrigation  district 
from  proposed  district  cannot  be  reviewed  on  appeal,  in  absence  of 
the  evidence  upon  such  question. 

Waters  and  WaterconraeB— Irrigation  Diatrlct— Ezcluaion  of  Land 
from  District. 

9.  Upon  petition  for  irrigation  district  and  objection  thereto  by 
owner  and  requests  to  exclude  land  from  proposed  district,  an  issue 
is  raised  requiring  proof  of  actual  conditions  existing  before  court  can 
determine  whether  land  should  be  excluded,  in  view  of  Laws  of  1917| 
page  769,  Section  37,  subdivision  (d). 

[As  to  inclusion  of  land  in  irrigation  district,  see  note  in  Ann. 
Caa.  1916A,  1222.] 

PETITION  FOB  REHE'ABINO. 

Waters  and  Waterconrsee— Irrigation  Districts — ^Proceedings  for  Or- 
ganization— Order  of  County  Court — Jurisdiction  to  Issue. 

10.  Where  the  proof  of  publication  of  notice  of  petition  for  irriga- 
tion district  was  defective  in  failing  to  show  compliance  with  Laws 
of  1917,  page  744,  Section  1,  requiring  publication  on«e  each  week  for 
at  least  four  successive  weeks,  and  the  County  Court  nevertheless  pro- 
ceeded with  final  hearing  under  Section  2,  it  would  be  the  duty  of 
the  Circuit  Court  as  upon  a  judicial  examination  of  the  proceedings 
as  provided  for  in  Section  41  to  set  aside  the  order  of  the  County 
Court  for  want  of  jurisdiction. 

From  Harney:  Dalton  Biggs,  Judge. 

In  Banc. 

This  is  an  appeal  by  William  Hanley  Company  from 
a  decree  of  the  Circuit  Court,  affirming  an  order  of  the 
County  Court,  organizing  the  Hamey  Valley  Irriga- 
tion District  Number  1,  under  the  provision  of  Chap- 
ter 357  of  the  Gen.  Laws  of  Oregon,  1917. 

It  is  stated  in  substance  in  the  briefs  that  Silvies 
Biver  rises  in  the  Blue  Mountains  on  the  south  side  of 
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Strawberry  Mountain  and  flows  in  a  southeasterly 
direction  about  50  miles,  where  it  enters  Harney 
Valley  proper  and  then  continues  for  about  25  miles 
in  a  southeasterly  direction  across  the  valley,  empty- 
ing into  the  north  side  of  Malheur  Lake  in  township 
25  south,  range  32%  E.,  W.  M.  About  three  miles 
below  the  point  where  it  enters  the  valley  the  river 
divides  into  two  forks  known  as  the  East  Fork  and 
the  West  Fork  of  Silvies  River.  The  territory  lying 
between  these  two  forks  of  the  river  being  commonly 
and  locally  designated  as  '*The  Island.*'  Harney 
Valley  is  praxjtically  level,  sloping  gently  to  the  south 
and  east  from  Bums  to  Malheur  Lake.  Thousands  of 
acres  of  the  valley  situated  on  **The  Island'*  and  along 
both  forks  of  the  river  were  naturally  overflowed  from 
the  river  in  the  spring  and  early  summer  months  form- 
ing natural  wild  meadow  lands  and  in  places  where  the 
water  is  the  deepest  swamp  grasses  and  tules  grow  in 
abundance.  By  individual  systems  of  irrigation  as 
well  as  by  combined  systems  of  irrigation,  the  owners 
of  these  lands  from  time  to  time  during  the  last  thirty 
years  have  controlled  the  natural  flow  of  the  waters  of 
the  river  by  means  of  dams  erected  in  the  river  at  vari- 
ous points,  and  canals  and  ditches  leading  therefrom, 
and  have  taken  the  waters  out  onto  the  higher  ground, 
thereby  making  both  classes  of  land  produce  abundant 
crops  of  wild  hay.  The  appellant,  William  Hanley 
Company,  for  a  great  many  years  has  been  the  owner 
of  what  is  commonly  called  *'Bell  A*'  Ranch  located 
about  two  and  one  half  miles  southeast  of  Bums,  Ore-  * 
gon,  and  consisting  of  between  7,000  and  8,000  acres  of 
land.  These  are  practically  wild  meadow  lands  and 
grain  lands,  and  lie  on  either  side  of  the  East  Fork  of 
Silvies  River.    Appellant  asserts  that: 
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"These  lands  have  permanent,  established  and  de- 
creed water  rights  and  have  been  for  many  years  last 
past,  and  are  now,  thoroughly  irrigated  and  reclaimed 
from  the  waters  of  Silvies  River  and  each  year  grow 
abundant  crops  of  natural  wild  meadow  grass  and 
grain,  besides  providing  abundant  pasture  for  stock 
after  the  crops  are  harvested.  The  system  of  irriga- 
tion has  been  built  up  from  year  to  year  by  the  con- 
struction of  canals,  ditches,  dams  and  levees'  which 
completely  distribute  the  water  over  the  entire  surface 
of  the  ground  during  the  irrigating  seasons. '  * 

The  construction  of  this  system  cost  not  less  than 
$40,000. 

In  ordinary  years  there  are  grown  on  these  lands 
from  6,000  to  8,000  tons  of  natural  wild  meadow  hay. 
Approximately  3,600  acres  of  this  irrigated  land  of 
■  appellant  are  included  within  the  proposed  land  of  the 
irrigation  district.  The  record  shows  as  follows:  In 
August,  1917,  69  land  owners  signed  and  presented  a 
petition  to  the  County  Court  of  Harney  County,  Ore- 
gon, proposing  and  asking  for  the  formation  of  an 
irrigation  district  under  the  provisions  of  Chapter  357, 
Gen.  Laws  of  Oregon,  1917.  The  petition  is  in  sub- 
stance as  follows : 

'*We,  the  undersigned  citizens  of  the  United  States, 
constituting  a  majority  of  the  owners  of  land  within 
the  boundaries  as  hereinafter  described,  or  who  are 
bcytia  fide  claimants  to  unoccupied  land  under  the  laws 
of  the  United  States,  or  of  the  State  of  Oregon,  all 
being  duly  qualified  electors  under  the  law  of  the  State 
of  Oregon  for  organizing  irrigation  districts,  being 
desirous  of  forming  an  irrigation  district  embracing 
the  land  hereinafter  designated  within  the  boundaries 
hereinafter  described  and  set  forth,  and  utilizing  the 
waters  of  the  Silvies  Eiver,  Foley  Slough  and  Poison 
Creek  for  the  purpose  of  irrigation  and  the  reclama- 
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tion  of  said  lands,  do  hereby  petition  your  Honorable 
Court  as  follows : 

* '  That  it  is  the  purpose  of  the  undersigned  petition- 
ers to  organize  an  irrigation  district  under  and  by 
virtue  of  the  irrigation  district  laws  of  the  State  of 
Oregon  as  recited  in  Chapter  357,  General  Laws  of 
Oregon,  1917,  providing  for  the  organization  and  man- 
agement  of  irrigation  districts,  and  that  your  Honor- 
orable  Court  do  proclaim  a  district  as  set  forth  herein; 
designating  the  name  of  said  district;  dividing  said 
district  into  three  subdivisions  and  defining  the  bound- 
aries thereof,  and  that  your  Honorable  Court  proceed 
with  such  dispatch  as  may  be  under  said  law  to  call  an 
election  for  the  purposes  above  set  forth  and  to  do  all 
things  necessary  under  said  law  for  the  formation  of 
said  district,  designating  the  time  and  places  for  vot- 
ing at  said  election,  and  that  the  boundaries  and  de- 
scription of  land  under  said  district  shall  be  as  f  oUpws, 
to-wif : 

Here  follows  a  complete  description  of  the  bound- 
aries of  the  land  proposed  to  be  embraced  within  the 
irrigation  district  containing  in  all  43,638.02  acres  more 
or  less  according  to  the  government  surveys. 

On  the  sixth  day  of  September,  1917,  the  date  men- 
tioned in  the  petition  on  which  the  same  would  be  pre- 
sented to  the  County  Court,  the  petitioners  filed  proof 
of  publication  of  notice  of  petition,  the  substance  of 
which  is  as  follows : 

**I,  Bert  Wheeldon,  being  first  duly  sworn,  say  I  am 
foreman  of  the  harney  county  tbibune,  a  weekly 
newspaper  published  at  Bums,  Harney  County,  State 
of  Oregon,  and  of  general  circulation;  and  that  the 
Notice  of  Petition  for  Irrigation  District  of  which  the 
annexed  is  a  true  and  correct  copy,  was  published  in 
the  HABNEY  COUNTY  TBiBUNE  propcT,  and  in  the  regu- 
lar and  entire  issue  thereof  once  a  week  for  a  period 
of  four  weeks,  beginning  on  the  8th  day  of  August, 
1917,  and  ending  on  the  5th  day  of  September,  1917, 
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and  that  the  harnby  county  tbibunb  was  regularly 
issued  and  published  during  said  period.'' 

.  This  was  attached  to  the  petition  and  notice  as  pub- 
lished On  October  4,  1917,  appellant  filed  objections 
to  the  petition,  describing  its  land  which  was  included 
within  the  proposed  boundaries  of  the  irrigation  dis- 
trict, and  protesting  against  the  organization  of  the 
district  upon  the  following  grounds: 

* 'First,  That  none  of  the  petitioners  whose  names 
appear  on  said  petition  is  shown  by  said  petition  to 
possess  the  qualifications  required  of  such  petitioners ; 

**  Second,  That  the  petition  is  insufficient  to  give  the 
Court  jurisdiction  to  act  in  this  proceeding; 

**  Third,  That  the  publication  of  said  petition  and 
the  notice  of  the  hearing  thereof  were  insufficient  to 
give  the  Court  jurisdiction  herein/' 

And  on  the  same  date  the  William  Hanley  Company, 
by  its  attorneys,  petitioned  the  County  Court  for  the 
exclusion  of  its  lands  from  the  boundaries  of  the  irri- 
gation district  for  the  following  alleged  reasons : 

''That  all  of  said  lands  have  been  for  many  years 
last  past  and  now  are  fully  and  completely  irrigated 
and  reclaimed,  and  come  under  the  classification  of 
irrigated  lands  (icsignated  in  the  Act  of  1917,  Chapter 
357  of  the  Laws  of  Oregon,  providing  for  the  organ- 
ization of  irrigation  districts. 

"That  these  lands  hereinabove  mentioned  and  de- 
scribed, now  being  fully  irrigated  and  reclaimed,  and 
having  ancient  and  established  and  decreed  water 
rightsattached  thereto,  should  not  by  right  be  included 
within  the  boundaries  of  said  proposed  irrigation  dis- 
trict, and  would  be  entitled  to  be  excluded  from  the 
boundaries  of  said  proposed  irrigation  district  should 
the  same  be  formed  as  petitioned  for,  in  accordance 
with  the  provisions  contained  in  Section  37  of  said  Act 
of  1917,  Laws  of  Oregon. 
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*  *  That  the  said  lands  hereinabove  described  have  at 
the  present  time,  and  for  many  years  last  past. have 
had,  a  complete  system  of  irrigation  and  drainage, 
which  system  is  applicable  to  the  above  described 
lands  only,  and  that  the  said  lands  are  not  in  any  way 
whatever  necessary  to  the  formation  or  construction 
of  said  proposed  irrigation  district,  or  to  any  part 
thereof,  and  can  be  excluded  therefrom  without  injury 
to  the  same.*' 

And  also  averring  that  on  September  22,  1917,  at  a 
meeting  of  the  petitioners  for  the  proposed  irrigation 
district  after  a  general  discussion  of  the  matter  they 
voted  unanimously  to  exclude  appellant's  lands  from 
the  district;  and  that  the  lands  were  included  within 
the  boundaries  of  the  proposed  district  without  the 
knowledge  or  consent  of  the  Hanley  Company;  and 
praying  that  such  lands  be  excluded  from  the  bound- 
aries of  the  proposed  district.  Objections  to  the 
organization  of  the  district  were  filed  which  are  not 
material  upon  this  appeal.  On  the  same  date  the 
County  Court  overruled  the  objections  and  made  find- 
ings in  the  matter  of  the  organization  of  the  irrigation 
district  in  substance  as  follows : 

'*The  court  finds  that  the  requisite  number  of  own- 
ers of  land  within  the  proposed  district  havq  peti- 
tioned for  the  formation  thereof,  and  it  is  hereby 
ordered  that  said  petition  herein  presented  contains 
the  signatures  of  50  and  a  majority  of  the  bona  fide 
land  owners  within  the  boundaries  of  the  proposed  dis- 
trict having  the  qualifications  as  defined  in  Section  29 
of  Chapter  357  of  the  General  Laws  of  Oregon,  1917.'* 

Whereupon  the  William  Hanley  Company  appealed 
to  the  Circuit  Court.  At  the  time  of  the  hearing  in 
the  Circuit  Court  on  August  3,  1918,  counsel  for  Will- 
iam Hanley  Company  and  petitioners  filed  a  stipula- 
tion of  the  following  purport : 
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"It  is  hereby  stipulated  and  agreed  by  and  between 
counsel  for  the  William  Hanley  Company  and  for  the 
petitioners  for  the  organization  of  the  Hamey  Valley 
Irrigation  District  No.  1,  as  described  in  said  petition, 
that  more  than  50  of  the  signers  whose  names  appear 
on  the  petition  filed  in  the  County  Court  of  Harney 
County,  were  at  the  time  of  signing  said  petition  bona 
fide  owners  of  one  or  more  acres /- of  land  within  the 
proposed  boundaries  of  said  district,  whose  names 
appeared  on  the  assessment  roll  of  said  county  for  the 
preceding  year,  and  were  duly  qualified  petitioners 
under  the  statutes  of  Oregon  providing  for  the  organ- 
ization of  irrigation  districts. 
"Dated,  Bums,  Oregon,  August  1st,  1918. 

"Lionel  R.  Webstbb, 
"C.  H.  Leonard, 
I  "Attorneys  for  William  Hanley  Company. 

"C.  A.  SWBBK, 

"Attorney  for  Petitioners.** 
Whereupon  the  trial  court  affirmed  the  order  of  the 
County  Court. 
Appellant  herein  assigns  the  following  errors : 

"(1)  The  Court  erred  in  holding  that  the  petition 
was  sufficient  to  give  the  County  Court  jurisdiction. 
(2)  The  court  erred  in  holding  that  the  proof  of  pub- 
lication of  notice  was  sufficient.  (3)  The  court  erred 
in  not  ordering  the  lands  of  appellant  to  be  excluded 
from  the  boundary  of  the  proposed  irrigation  dis- 
trict." 

Ebversed  With  Dibections. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  H.  Leonard  and  Messrs.  Wood,  Montagus 
S  Matthiessen,  with  an  oral  argument  by  Mr.  Leonard. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  C.  A.  Sweek,  Messrs.  Hawley  <&  Hawley  and  Mr. 
C.  B.  McConnell,  with  an  oral  argument  by  Mr.  Sweek. 
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BEAN,  J. — ^First  considering  the  question  of  pub- 
lication of  the  notice  of  the  presentation  of  the  peti- 
tion we  note  that  Section  1  of  Chapter  357,  Laws  of 
Oregon,  1917,  page  744,  requires  that  in  making  appli- 
cation for  the  organization  of  an  irrigation  district 
pursuant  to  the  provisions  of  this  chapter, — 
**such  petition  *  *  shall  be  published  once  eai^h  week 
for  at  least  four  successive  weeks  before  the  time 
at  which  the  same  is  to  be  presented,  in  some  news- 
paper printed  and  published  in  the  county  where  said 
petition  is  presented,  together  with  a  notice  stating  the 
time  of  the  meeting  at  which  the  petition  will  be  pre- 
sented. •  •  *» 

1.  Section  833,  L.  0.  L.,  provides  that  proof  of  the 
publication  of  a  notice  required  by  law,  or  by  an  order 
of  court  or  a  judge,  to  be  published  in  a  newspaper, 
may  be  made  by  the  affidavit  of  the  printer  of  the 
newspaper,  or  his  f  orem'an  or  principal  clerk,  annexed 
to  a  copy  of  the  notice,  specifying  the  times  when  and 
the  paper  in  which  the  publication  was  made.  A  ref- 
erence to  the  affidavit  of  publication  discloses  that  the 
same  was  made  by  the  foreman  of  the  **  Harney 
County  Tribune,'*  the  weekly  newspaper  in  which  the 
notice  was  published.  This  is  not  a  compliance  with 
the  section  of  the  statute  referred  to.  The  identical 
question  here  presented  was  involved  in  the  case  of 
Jeffery  v.  Smith,  63  Or.  514  (128  Pac.  822),  in  which 
this  court,  Mr.  Justice  Moore  writing  the  opinion,  held 
that  under  Section  833,  L.  0.  L.,  an  affidavit  of  pub- 
lication of  notice  made  by  the  foreman  of  the  '*  Even- 
ing Telegram,'*  a  daily  newspaper  published  in  the 
City  of  Portland,  is  insufficient  as  against  proper 
objection. 


July,  '19.]     Hanley  Co.  v.  Harney  Val.  Ibr.  Dist.  87 

2,  3.  The  further  objection  to  the  proof  of  publica- 
tion is  that  the  affidavit  shows  that  the  notice  of  peti- 
tion was  published  * '  once  a  week  for  a  period  of  four 
weeks  beginning  on  the  eighth  day  of  August,  1917, 
and  ending  on  the  fifth  day  of  September,  1917,"  and 
that  with  four  publications,  one  made  on  August  8th 
and  one  on  September  5th,  the  publications  would  not 
necessarily  be  made  on  four  successive  weeks  and  that 
either  three  of  the  publications  of  the  paper  on  the 
dates  between  August  8th  and  September  5th  might 
not  have  contained  the  publication  of  the  notice.  The 
affidavit  does  not  show  that  the  publication  was  made 
**once  each  week,"  neither  does  it  show  that  the  pub- 
lications were  made  for  **four  successive  weeks." 
This  is  a  jurisdictional  requirement,  and  in  order  for 
the  County  Court  to  exercise  authority  in  the  matter 
of  the  organization  of  the  irrigation  district,  it  is 
necessary  that  Section  1,  of  Chapter  357,  Gen.  Laws 
of  Oregon,  1917,  be  complied  with  in  this  respect  and , 
that  proof  thereof  be  made  in  conformity  with  the  stat- 
ute and  incorporated  in  the  record.  The  organization 
of  such  a  district  is  of  vast  importance  to  the  people 
directly  interested,  as  well  as  to  the  public,  in  the  pro- 
motion of  irrigation,  and  it  is  essential  that  in  order 
that  the  usual  transactions  of  such  an  irrigation  dis- 
trict such  as  the  provisions  for  paying  for  a  system  of 
irrigation  works,  as  issuing  bonds  and  the  like,  should 
be  in  conformity  with  the  mandate  of  the  statute  and 
not  invalid.  It  is  better  that  there  shall  be  no  grave 
question  in  regard  to  the  formation  of  such  a  district 
which  would  tend  to  lessen  the  credit  of  the  district. 

The  holding  that  the  petition  was  sufficient -is  as- 
signed as  error.  Section  1  of  Chapter  357,  Laws  of 
1917,  enacts  that: 
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'*  Whenever  fifty  or  a  majority  of  the  owners  of  land 
irrigated  or  susceptible  of  irrigation  desire  to  provide 
for  the  construction  of  works  for  the  irrigation  of  the 
same,  or  desire  to  provide  for  the  reconstruction, 
betterment,  extension,  purchase,  operation  or  mainte- 
nance of  works  already  constructed,  or  for  the  assump- 
tion as  principal  or  guarantor  of  indebtedness  on 
account  of  district  lands  to  the  United  States  under 
the  Federal  reclamation  laws,  they  may  propose  the 
organization  of  an  irrigation  district  under  the  provi- 
sions of  this  chapter  by  signing  a  petition  therefor  and 
presenting  the  same  to  the  County  Court  of  the  county 
in  which  the  land,  or  the  greater  portion  thereof,  is 
situated;  said  petition  shall  set  forth  and  particularly 
describe  the  boundaries  of  the  proposed  irrigation  dis- 
trict and  shall  state  that  it  is  the  purpose  of  the  peti- 
tioners to  organize  an  irrigation  district  under  the 
provisions  of  this  Act,  and  shall  pray  that  the  same 
be  organized  hereunder.  •  •  '^ 

4.  By  reading  that  portion  of  the  petition  set  out 
above  it  will  be  seen  that  it  conforms  to  this  require- 
ment of  the  statute.  The  petition  is  suflScient  to  con- 
fer jurisdiction  upon  the  County  Court  if  the  same  and 
the  notice  of  the  presentation  thereof  had  been  shown 
to  have  been  published  as  required  by  law :  Herrett  v. 
Warmsprings  Irr.  Dist,  86  Or.  343   (16  Pac.  609) ; 

.  Links  V.  Anderson,  86  Or.  508  (168  Pac.  605, 1182). 

5,  6.  It  is  the  contention  of  the  appellant  that  the 
petition  should  enumerate  the  qualification  of  the  sub- 
scribers. The  statute  directs  that  such  initiatory  peti- 
tion shall  set  forth  and  particularly  describe  the 
boundaries  of  the  proposed  irrigation  district,  and 
shall  state  that  it  is  the  purpose  of  the  petitioners  to 
organize  an  irrigation  district  under  the  provisions 
of  this  act,  and  shall  pray  that  the  same  be  organized 
hereunder.    The  statute  does  not  require  that  all  of 
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the  qualifications  of  the  subscribers  should  be  declared 
therein.  Section  2  of  the  Act  directs  that :  On  the  final 
hearing  the  couri;  shall  make  and  enter  an  order  deter- 
mining, inter  alia  whether  the  requisite  number  of 
owners  of  the  land  within  such  proposed  district  shall 
have  petitioned  for  the  formation  thereof,  but  all  of 
such  facts  are  not  commanded  by  the  law  to  be  con- 
tained in  the  petition.  The  same  technical  precision 
that  should  be  observed  in  a  regular  law  action  is  not 
required  in  a  proceeding  for  the  organization  of  an 
irrigation  district  before  the  County  Court.  Section 
29  of  the  Act  of  1917  declares  the  qualification  of 
voters.    It  directs  that: 

"The  term  *  owner  of  land,'  or  *  elector,*  as  used  in 
this  Act,  shall  include  every  person,  male  or  female, 
over  the  age  of  twisnty-one  years,  whether  a  resident 
of  the  district  or  State  or  not,  who  is  a  bona  fide  owner 
of  one  acre  or  more  of -land  situated  within  the  district 
and  whose  name  appears  on  the  last  assessment  roll, 
or  who  is  the  holder  of  an  uncompleted  title  or  con- 
tract to  purchase  State  or  Carey  Act  lands.  Entry- 
men  upon  public  lands  of  the  United  States  shall  be 
considered  as  landowners  for  the  purpose  of  this  Act, 
and  shall  be  qualified  petitioners  for  the  organization 
of  an  irrigation  district,  and  shall  share  all  the  privi- 
leges and  obligations  of  landowners  within  the  district, 
including  the  right  to  vote  or  hold  office,  subject  to  the 
terms  of  the  Act  of  Congress  entitled  ^An  Act  to  pro- 
mote reclamation  of  arid  lands,'  approved  August  11, 
1916. 

*'Any  corporation  shall  be  entitled  to  vote  as  a 
single  landowner  through  any  officer  or  agent  duly 
authorized  in  writing  under  the  seal  of  the  corpora- 
tion. Any  guardian,  administrator  or  executor  au- 
thorized to  act  as  such  of  a  person  or  estate  owning 
land  within  the  district  shall  be  considered  a  land- 
owner for  the  purposes  of  this  Act,  where  the  owner 
in  fee  is  not  oliierwise  entitled  to  vote. ' ' 
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This  section  points  the  way,  in  part  at  least,  for  the 
determination  by  the  County  Court  of  the  qualifica- 
tions of  the  petitioners,  but  the  mandate  of  the  legis- 
lature does  not  direct  that  all  of  these  particulars 
should  be  contained  in  the  petition.  It  might  have 
been  convenient  for  the  County  Court,  if  the  petition 
had  shown  that  the  subscribers  thereto  each  owned  one 
acre  of  land  within  the  district,  as  well  as  other  par- 
ticulars. We  think  that  the  question  of  the  qualifica- 
tions of  the  subscribers  to  the  petition  in  this  proceed- 
ing, as  to  the  ownership  of  land,  is  set  at  rest  by  the 
stipulation  of  counsel  for  the  interested  parties  quoted 
above. 

7.  However,  in  view  of  the  future  steps  which  may  be 
taken  in  this  matter,  it  may  be  proper  to  say  that  it 
would  seem  that  all  the  facts  found  or  determined  by 
the  County  Court  should  be  stated  in  the  order  made 
pursuant  to  Section  2  of  this  Chapter,  which  was 
amended  by  Laws  of  1919,  page  442,  so  that  upon  an 
examination  of  such  proceedings  an  appellate  court 
may  see  whether  such  facts  are  sufiicient,  and  also  so 
that  the  order  of  the  County  Court  may  plainly  set 
forth  the  matter  of  which  it  is  made  evidence  by  virtue 
of  the  statute.  For  the  County  Court  to  order  that  a 
petition  in  such  a  matter  contain  the  signatures  of 
fifty  and  a  majority  of  bona  fide  land  owners  within 
the  boundaries  of  the  proposed  district  **  having  the 
qualifications  as  defined  in  Section  29  of  Chapter  357 
of  the  Gen.  Laws  of  Oregon,  1917,*'  is  to  say  the  least 
a  scant  compliance  with  the  statute.  The  record  of 
the  County  Court  should  show  the  time  and  manner 
of  the  publication  of  the  petition  and  notice. 

It  is  urged  by  appellant  that  the  court  erred  in  not 
excluding  its  lands  from  the  proposed  irrigation  dis- 
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trict;  that  the  law  contemplated  the  inclusion  of  arid 
lands  only  in  such  districtsi  Section  2  of  the  act  pro- 
vides that: 

"When  such  petition  is  presented  the  county  court 
shall  hear  the  same  and  may  adjourn  such  hearing 
from  time  to  time,  not  exceeding  four  weeks  in  all, 
and  on  the  final  hearing  may  make  such  changes  in 
the  proposed  boundaries  as  the  court  may  find  proper, 
and  shall  establish  and  define  such  boundaries,"  with 
certain  provisions. 

Under  this  section  taken  together  with  Section  37, 
appellant  submits  that  it  was  the  duty  of  the  County 
Court  upon  petition  therefor  by  the  Hanley  Company 
to  exclude  its  lands  from  the  irrigation  district. 

8.  Whatever  may  be  the  law  upon  this  point,  the 
question  of  the  exclusion  of  appellant's  lands  is  not 
before  us  in  this  proceeding  in  a  manner  so  that  the 
same  can  be  satisfactorily  determined.  It  is  true  that 
a  detailed  and  quite  comprehensive  statement  in  re- 
gard to  appellant's  lands  and  the  manner  in  which  they 
have  heretofore  been  irrigated  is  contained  in  the 
briefs,  but  we  search  the  record  in  vain  to  find  any 
proof  in  regard  to  this  important  question.  Before  an 
appellate  court  can  pass  upon  such  a  weighty  matter, 
proof  of  the  existing  conditions  should  be  made. 

9.  In  proceedings  of  this  kind  the  issues,  if  any,  are 
raised  in  a  general  way.  The  petition  is  somewhat 
analogous  to  a  complaint  in  a  suit.  The  objections  of 
the  William  Hanley  Company  and  the  request  to  ex- 
clude its  lands  from  the  district  are  in  the  nature  of 
an  answer  to  the  petition  and  practically  raise  an 
issue.  They  are  in  effect  in  direct  conflict  with  the 
petition,  and  in  our  view  should  be  supported  by  proof 
of  the  actual  conditions  existing  before  the  court  can 
determine  whether  or  not  the  lands  should  be  excluded 
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from  the  district.  This  is  in  harmony  with  Section 
37,  subdivision  d,  of  the  act.  The  same  principle 
applies  to  watering  dry  land  as  applies  to  the  recla- 
mation of  swamp-lands.  Some  of  the  lands  which 
might  be  beneficially  included  in  an  irrigation  district 
might  produce  a  light  crop  without  irrigation,  and  also 
such  lands  might  already  be  provided  with  facilities 
for  a  pari:ial  irrigation  thereof  by  means  of  which  they 
would  produce  one  third  or  one  half  as  much  vegeta- 
tion as  when  irrigated  from  the  proposed  system.  As 
often  stated,  the  proposed  'irrigation  system  might 
cause  several  blades  of  grass  to  grow  where  none  grew 
before,  or  the  proposed  irrigation  district  might  fur- 
nish means  for  irrigation  in  addition  to  the  natural 
irrigation  of  such  lands  so  that  **two  blades  of  grass** 
would  grow  ** where  only  one  grew  before.**  Whether 
the  lands  of  appellant  are  so  conditioned  is  a  question 
of  fact  which  should  appear  in  the  record:  FcUlbrook 
Irr.  Di^t.  V.  Bradley,  164  U.  S.  112  (41  L.  Ed.  369,  390, 
17  Sup.  Ct.  Eep.  56).  For  the  reason  first  indicated 
herein,  the  decree  of  the  lower  court  is  reversed,  and 
the  order  of  the  County  Court  organizing  and  estab- 
lishing the  Harney  Valley  Irrigation  District  Number 
1  as  described  in  the  petition  is  set  aside  and  reversed, 
and  this  proceeding  remanded  to  the  Circuit  Court 
with  directions  to  remand  the  same  to  the  County 
Court  for  such  further  proceedings  as  may  be  deemed 
proper  not  inconsistent  with  this  opinion. 

Eeversed  With  Directions.    BEHEABiNa  Denied, 

Burnett,  J.,  concurs  in  the  result. 
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Denied  Jalj  15,  1010. 

Petition  fob  BsHEABiKa. 

(1S2  Pae.  650.) 

On  petition  for  rehearing.    Denied, 

Messrs.  Hawley  <£  Hawlev  and  Mr.  C.  B.  McConneU, 
for  the  petition, 

Mr,  C.  B.  Leonard,  contra. 

In  Banc.  | 

BEAN,  J. — 10.  The  petition  for  rehearing  snggests, 
that  when  this  matter  was  before  the  County  Court  the 
objection  was  to  the  publication,  and  not  to  the  proof 
of  the  publication;  and  that  the  same  question  was 
passed  upon  by  the  Circuit  Court.  Counsel  for  the 
irrigation  district  urge  that  due  notice  of  the  proceed- 
ings in  this  matter  was  given.  It  is  asserted  that  the 
delay  caused  by  setting  aside  the  order  of  the  County 
Court  will  work  an  injustice.  We  regret  that  there 
should  be  any  loss  of  time  in  regard  to  a  matter  of  so 
much  importance.  It  was  with  this  view  that  the 
matter  was  reversed  in  order  that  proper  proceedings 
in  the  matter  could  be  taken  to  correct  the  same,  as 
shown  in  our  former  opinion. 

The  County  Court  is  authorized  to  grant  the  peti- 
tion of  an  irrigation  district  upon  compliance  with 
Section  1  of  Chapter  357,  Gen.  Laws  of  Oregon,  1917. 
The  above  section  requires,  among  other  things,  that 
such  petition  shall  be  published  once  each  week  for  at 
least  four  successive  weeks  before  the  time  at  which 
the  same  is  to  be  presented,  in  some  newspaper  printed 
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and  published  in  the  county  where  said  petition  is  pre- 
sented, together  with  a  notice  stating  the  time  of  the 
meeting  at  which  the  petition  will  be  presented. 

The  only  way  in  which  the  court  can  determine 
whether  or  not  that  part  of  the  section  has  been  com- 
plied with,  and  the  required  notice  has  been  given  is 
by  the  proof  of  the  publication  of  such  notice.  The 
proof  of  the  publication  of  the  notice  of  the  presenta- 
tion of  the  petition  in  the  matter  of  the  organization 
of  this  irrigation  district  is  admittedly  defective  and 
must  be  so  considered.  As  the  matter  seemed  to  us 
upon  the  former  consideration,  and  as  we  still  look 
upon  the  same,  when  it  is  ascertained  that  the  juris- 
dictional requirement  of  the  statute  has  not  been  com- 
plied with,  and  the  County  Court  was  without  author- 
ity to  proceed  with  the  final  hearing  mentioned  in 
Section  2  of  the  act,  there  is  no  alternative  for  the 
court,  except  to  set  the  order  of  the  County  Court 
aside.  We  fail  to  see  the  availability  of  the  distinc- 
tion attempted  to  be  made  between  the  **  publication 
of  the  petition  and  the  notice  of  hearing  thereof, ' '  and 
the  proof  of  such  publication  as  the  court  can  only  de~ 
termine  what  the  publication  was  by  the  proof  thereof. 
It  was  held  by  this  court  in  Rynearson  v.  Union 
County y  54  Or.  181  (102  Pac.  785),  that  when  it  appears 
at  any  stage  of  the  proceedings,  upon  the  trial  of  a 
cause,  that  an  inferior  court  has  acted  without  juris- 
diction, and  the  proceedings  are  subject  to  review,  the 
duty  devolves  upon  the  court  to  set  aside  the  proceed- 
ings, upon  its  own  motion,  and  purge  the  record  of 
informalities,  and  refuse  to  proceed  further,  though 
the  defect  has  not  been  challenged  in  a  formal  way. 

When  we  notice  the  provision  in  Section  41  of  this 
Chapter  for  the  institution  of  proceedings  in  the  Cir- 
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cnit  Court  for  the  purpose  of  having  a  judicial  exam- 
ination and  judgment  as  to  the  regularity  and  legality 
of  the  proceedings  in  connection  with  the  organization 
of  a  district,  and  the  proceedings  of  the  board  and  of 
the  district  providing  for,  and  authorizing  the  issue 
and  sale  of  bonds  of  the  district,  it  is  at  once  apparent 
that  where  there  has  been  a  want  of  legal  proof  of  the 
notice  required  by  the  statute  in  order  to  initiate  the 
proceedings  for  the  organization  of  such  a  district, 
that  it  is  the  duty  of  the  court  to  set  aside  the 
attempted  proceedings  in  order  that  steps  be  regu- 
larly taken  for  the  presentation  of  such  petition.  This 
is  for  the  best  interest  of  all  concerned. 

Subdivision  (b)  of  Section  41  of  the  act  requires  the 
court  upon  the  hearing  of  such  special  proceedings  to 
find  and  determine  whether  the  notice  of  the  filing  of 
the  petition  has  been  duly  given  and  published.  It  is 
stated  in  the  brief  that  the  proof  of  publication  in  this 
case  was  made^on  the  regular  printed  form  in  general 
use  by  the  newspapers  in  that  county.  It  seems 
strange  that  at  this  late  date  a  form  of  afiidavit  of 
publication  should  be  in  use  in  the  oflSce  of  a  news- 
paper. Twenty-five  years  ago  there  might  have  been 
some  reason  for  it.  It  is  hoped  the  form  will  be 
changed. 

Believing  that  if  the  irrigation  district  should  con- 
tinue its  ordina:ry  business,  and  the  proceedings  should 
come  up  for  judicial  examination  hereafter,  that  the 
court  would  be  compelled  to  hold  that  they  were  illegal 
as  heretofore  indicated,  the  petition  for  rehearing  is 
denied.  Under  the  circumstances  of  this  case  as  dis- 
closed by  our  former  opinion,  after  further  considera- 
tion, each  party  will  be  required  to  pay  its  own  costs. 

Bevebsed  With  Directions.    Beheabinq  Denied. 
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Argned  September  24,  1918,  affirmed  February  11,  rehearing  denied 

July  15,  1919. 

SWEENEY  V.  JACKSON  COUNTY.* 

(178  Pae.  865;  182  Pac.  ZSO.) 

Parties — Joinder — Ckmiplaiitt 

1.  Whether  there  haa  been  a  proper  joinder  of  parties  defendant 
depends  largely  upon  the  ease  as  stated  by  plaintiff  in  his  complaint, 
however  it  may  turn  out  upon  the  merits. 

Oonrts— -Jnzlfldictlon — Answer  to  Merits. 

2.  Where  defendant  answers  to  the  merits,  court's  jurisdiction  over 
snch  defendant  becomes  complete. 

Aiqpearance — General  Appearance  After  SpedaL 

3.  Trial  of  cause  on  merits  after  special  appearance  attacking  juris- 
diction of  court  is  in  effect  a  general  appearance. 

Venue— Action  Against  County — "Vecessary  Party.** 

4.  Contractor's  action  on  road  building  contract  against  county  and 
bank  to  which  contractor  had  assigned  as  collateral  security  amount 
due  under  pretended  final  estimate  of  county's  indebtedness  claimed 
by  contractor  to  be  erroneous,  but  which  bank  insisted  could  not  bo 
set  aside  to  its  prejudice,  was  properly  brought  in  county  in  which 
bank  was  situated,  though  different  from  defendant  county,  under 
Bootion  396,  subdivision  3,  L.  O.  L.;  the  bank  being  a  "necessary 
party"  under  Section  393. 

Highways— construction  Contract— Conclusiveness  of  Engineer's  Estl^ 
mate. 

5.  Stipulation  in  road  building  contract  that  state  highway  engi- 
neer's estimate  as  to  work  done  and  value  therefor  to  be  paid  by 
county  is  of  essence  of  contract,  and  in  absence  of  fraud  or  gross 
mistake  implying  bad  faith  or  failure  to  exercise  honest  judgment  ia 
binding  upon  both  parties  as  to  disputes  subsisting  and  open  to  arbi- 
tration. 

HlglLways-^Oonstmctlon— State  Hlipiway  Engineer's  Estimate-^Er- 
rors — Sufficiency  of  Evidence. 

6.  Evidence  held  to  show  such  gross  and  palpable  errors  in  classify- 
ing and  estimating  the  amount  of  work  performed  under  road  build- 
ing contract  making  state  highway  engineer's  estimate  final,  that  it 
was  impossible  for  state  highway  engineer's  final  estimate  to  be  the 
result  of  the  exercise  of  honest  judgment. 

•For  authorities  discussing  the  question  of  conclusiveness  as  be- 
tween municipality  and  contractor  of  decision  of  engineer  or  other 
empowered  oflicers  as  to  matters  concerning  contract  for  public  im- 
provement, aee  note  in  23  lb  E.  A.  (N.  8.)  317,  Befobtsb. 
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Higbways— Construction — State  Eiipiway  Engineer's  Estimate—  Er- 
rors— Correction. 

7.  Where  state  highway  engineer's  final  estimate  of  work  performed 
under  contract  making  si&ch  estimate  final  showed  sneh  gross  and 
palpable  errors  that  it  was  impossible  for  result  to  be  the  exercise  of 
honest  judgment,  the  estimate  should  be  set  aside  and  corrected. 

Slgliways— Construction — Contractor's  Compensation— Engineer's  Esti- 
mate—Errors. 

8.  State  highway  engineer's  esfimate  of  work  performed  under  con- 
tract making  such  estimate  final  is  only  prima  facie  correct,  and  -vhere 
it  appears  that  that  estimate  is  not  fair,  and  is  result  of  reports  of 
incompetent  subordinates  and  not  of  an  impartial  hearing  and  deter- 
mination, equity  will  set  aside  estimate  and  determine  contractor's 
compensation. 

Hi^warTs — Constmction — Compensation  of  Contractor — ^Eztra  Work. 

9.  Where  contract  contemplated  work  to  be  performed  during  sum- 
mer, but  because  ef  right  of  way  complications  contractor  wait  re- 
quired to  postpone  work  until  winter  months  and  because  thereof 
and  bj  reason  of  change  of  plane  was  required  to  do  considerable 
work  not  contemplated  by  contract,  he  could  recover  therefor  under 
stipulation  in  contract  providing  for  additional  compensation  for 
extra  work. 

Highways — Constraction  of  Contract — "Earth.** 

10.  The  word  "earth,"  within  highway  construetion  contract  pro- 
viding for  contractor's  compensation  for  removal  thereof  embraced 
elay,  sand,  loam,  gravel  and  all  hard  material  that  can,  in  opinion  of 
engineer,  be  reasonably  plowed,  and  all  earthy  matter  or  earth  con- 
taining loose  stones  or  boulders  intermixed  and  all  other  material 
that  does  not  come  under  the  classification  of  hard-pan,  loose  rock, 
solid  rock,  shell  rock  and  solid  rock  borrow. 

Highways— Construction  of  Contract-— "Hard-pan.** 

11.  The  term  "hard-pan,"  within  road  building  contract  providing 
for  contractor's  compensation  for  removal  thereof,  includes  material, 
not  loose  or  solid  rock,  that  cannot  in  the  opinion  of  the  engineer  be 
reasonably  plowed  on  account  of  its  own  inherent  hardness. 

Highways  —  Constmction     of     Contract  —  ''Earth*'  —  ''Hard-pan"  — 
"Adobe.** 

12.  Where  road  building  contract  provides  for  compensation  for 
removal  of  "earth"  and  "hard-pan"  but  not  for  "adobe,"  and  where 
there  was  evidence  thet  adobe  could  not  be  practically  plowed  or 
blasted  out,  adobe  will  not  be  classed  as  earth  or  hard-pan,  and  con- 
tractor will  be  given  reasonable  cost  of  excavating  it. 

ON  PETITION  FOR  BEHEABING. 

Appeal  «id  Erroi^—Beyiew— ^Determination. 

13.  Where  plaintiif  did  not  appeal  in  an  equity  case,  the  appellate 
eoort  cannot  increase  the  award  in  his  favor  even  though  it  hears  the 
ease  de  novo* 
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Appeal  and  Error — ^Bevlew — ^DeUrmlnation. 

14.  Under  Section  556,  h.  O.  L.,  the  appellate  court  hear§  an  equity 
esse  de  novo,  and  it  may  affirm  the  decree  though  it  bases  the  affirm- 
ance on  reasoning  differing  from  that  of  the  trial  court. 

Highwayi — Oontracta-^Action. 

15.  In  an  action  by  a  highway  contractor  against  a  county,  evi- 
dence held  sufficient  to  establish  his  claim  for  additional  compensa- 
tion, etc. 

From  Multnomah :  Geobgb  N.  Davis^  Judge. 

In  Banc 

This  is  an  appeal  hy  the  county  of  Jackson  from  a 
decree  entered  against  it,  in  favor  of  the  plaintiff  John 
W.  Sweeney  in  the  sum  of  $82,533.20.  By  the  same 
decree,  it  is  adjudged  that  the  defendant  United  States 
National  Bank  is  entitled  to  a  lien  on  the  sum  awarded 
to  the  plaintiff  Sweeney  to  the  amount  of  $39,996.50. 

An  outline  of  the  facts  leading  up  to  the  litigation 
is  as  follows :  The  county  had  sold  bonds  aggregating 
$500,000  under  the  provisions  of  Chapter  103  of  the 
Laws  of  1913,  for  permanent  road  construction.  By 
Section  24  of  that  act,  the  county  was  to  prepare  plans 
and  specifications  and  invite  bids  in  conformity  with 
such  plans  and  specifications.  By  Section  4  of  Chap- 
ter 339  of  the  Laws  of  1913,  the  state  highway  en- 
gineer was  required  to  act  in  an  advisory  capacity  to 
the  County  Court,  and  upon  request  was  to  furnish 
plans  and  specifications  for  road  construction.  On  the 
third  day  of  July,  1913,  the  County  Court  for  Jack- 
son County  petitioned  the  state  highway  commission 
to  make  available  to  the  court,  the  services  of  the  state 
highway  engineer  under  the  provisions  of  said  Chap- 
ter 339.  On  the  twenty-first  day  of  July,  1913,  the 
highway  commission,  by  resolution,  directed  the  state 
highway  engineer  to  aid  said  county  in  the  planning. 
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locating  and  constructing  a  system  of  permanent  roads 
within  said  county.  Copies  of  these  proceedings  are 
in  evidence,  and  may  be  seen  on  pages  21  and  22  of 
the  First  Annual  Report  of  the  Department,  for  the 
period  ending  November  30,  1914.  Accordingly*  the 
necessary  surveys  were  made  and  plans  and  specifica- 
tions placed  on  file  in  the  office  of  the  state  highway 
commission  and  bids  were  advertised  for  the  grading 
of  approximately  fourteen  miles  of  the  Pacific  High- 
way in  Jackson  County,  extending  from  the  California- 
Oregon  line,  over  the  Siskiyou  Mountains,  down  to 
within  about  seven  miles  of  the  City  of  Ashland,  Ore- 
gon, in  accordance  with  plans  and  specifications  then 
on  file  with  the  Department.  The  notice  to  contract- 
ors was  given,  and  the  proposal  of  the  plaintiff  was 
accepted  on  the  thirty-first  day  of  January,  1914,  and 
the  resulting  contract  and  specifications  are  contained 
in  the  record.  The  contract  was  a  standard  printed 
form,  furnished  by  the  state  engineer. 

The  complaint  alleges  the  corporate  existence  of 
the  defendants  county  of  Jackson  and  United  States 
National  Bank.  It  is  then  alleged  that  on  January  31, 
1914,  the  plaintiff  and  the  defendant  county  entered 
into  a  contract  in  writing,  which  is  attached  to  the  com- 
plaint, by  the  terms  of  which  the  plaintiff  undertook 
to  construct  a  highway  extending  from  the  California 
line  northward  a  distance  of  approximately  14  miles, 
bnt  more  particularly  described  in  the  contract  as  from 
engineer's  Station  0+00  to  Station  705+.086.  The 
making  of  this  contract  is  admitted.  It  is  further 
alleged  that  the  work  and  material  to  be  performed 
and  furnished  was  to  be  paid  for  by  the  county  at  cer- 
tain prices  named  in  the  contract,  and  that  for  all  work 
other  than  that  covered  by  the  contract  the  county 
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agreed  to  pay  to  the  plaintiff  force  account  prices  as 
follows :  For  team,  wagon  and  driver,  $7  per  day ;  for 
common  labor,  $3  per  day;  for  gang  foremen,  $6  per 
day;  and  in  addition  thereto  the  sum  of  10  per  cent 
(1(^%)  of  all  sums  so  payable  for  such  force  account. 
This  allegation  of  the  complaint  is  admitted.  That 
the  work  of  construction  commenced  early  in  Febru- 
ary, 1914,  and  was  completed  on  or  about  March  28, 
1915,  but  that  during  the  performance  of  the  work  the 
county  abandoned  that  portion  of  the  highway  shpwn 
on  the  plans,  which  were  made  a  part  of  the  contract 
between  Stations  563  and  594,  and  relocated  that  por- 
tion of  the  highway  and  required  the  plaintiff  to  con- 
struct such  relocated  portion  according  to  a  new  and 
different  plan  and  by  the  terms  of  the  contract  the 
plaintiff  was  entitled  to  receive  compensation  for  this 
work  at  force  account  prices,  plus  10  per  cent  on  the 
cost  of  labor.  That  under  date  of  February  25,  1915, 
or  more  than  a  month  before  the  work  was  completed, 
the  state, highway  engineer  made  a  certain  pretended 
*' Final  Estimate"  of  the  work  performed  and  mate- 
rial furnished  by  the  plaintiff.  The  allowances  of  this 
estimate  are  set  out  in  detail  in  the  complaint.  The 
complaint  further  alleges  that  thereafter  the  state 
highway  engineer  made  another  and  further  estimate 
or  allowance  to  the  plaintiff  in  the  sum  of  $13,700,  dis- 
tributed as  follows: 

« 

Extra   for  concrete   culvert   work   at   Stations 

674+90,  526+90,  and  615+20 $2,235 

Extra  work  Siskiyou,  Stations  392  to  398 950 

Extra  work  Steinman  overcrossing,  Stations  563 

to  594 6,000 

Extra  work  Dollarhide  Crossing,  Station  509..  2,000 
Miscellaneous,  covering  all  other  JdIUs  and  claims 

rendered  by  J.  W.  Sweeney 2,515 
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It  is -alleged  that  the  plaintiff  refused  to  accept  the 
pretended  estimate  of  the  state  highway  engineer  and 
protested  to  the .  defendant  county  that  the  estimate 
was  unfair,  incorrect  and  incomplete,  and  failed  to 
include  many  items  of  work  performed.  That  there- 
upon a  special  session  of  the  County  Court  of  Jackson 
County  was  held  on  March  20,  1915 ;  that  the  plaintiff 
appeared » before  the  court  and  protested  against  the 
pretended  final  estimate,  and  thereupon  it  was  agreed 
that  the  estimate  be  set  aside  and  that  the  County 
Court  should  appoint  a  disinterested  civil  engineer  to 
reclassify  and  re-estimate  the  work  performed  and  to 
determine  the  amount  due  to  the  plaintiff  and  that  the 
county  agreed  to  pay  and  the  plaintiff  agreed  to  accept 
the  amount  so  to  be  ascertained,  and  that  it  was  fur- 
ther agreed  between  the  plaintiff  and  the  county  that 
the  pretended  final  estimate  should  be  held  and  re- 
tained by  the  plaintiff  as  a  current  or  preliminary  esti- 
mate. The  complaint  further  alleges  that  the  plain- 
tiff had  become  indebted  to  the  United  States  National 
Bank  in  a  sum  in  excess  of  $35,000,  and  the  bank  de- 
manded that  plaintiff  assign  to  it  as  collateral  secur- 
ity for  such  indebtedness  the  said  pretended  final 
estimate  and  the  moneys  due  thereunder,  which  assign- 
ment was  so  made  by  the  plaintiff  on  April  1,  1915. 
That  thereafter  the  County  Court  of  Jackson  County 
undertook  to  rescind  its  agreement  with  the  plaintiff 
to  cause  the  work  to  be  reclassified  and  re-estimated 
and  refused  to  make  any  appointment  of  a  disinter- 
ested civil  engineer  for  that  purpose  and  now  claims 
and  insists  that  the  pretended  final  estimate  is  correct 
and  truly  represents  the  amount  due  to  the  plaintiff 
and  that  the  defendant  bank  claims  and  insists  that  the 
pretended  final  estimate  so  assigned  to  the  bank  as  a 
preliminary  or  current  estimate  is  a  final  estimate 
under  the   contract.    The   complaint  then   sets   out 
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twenty-one  specific  grounds  upon  which  the  alleged 
final  estimate  is  not  final  or  conclusive  against  the 
plaintiff  and  should  be  set  aside,  and  alleges  in  detail 
the  quantities  of  the  different  kinds  of  material  moVed 
under  the  contract  and  the  amount  of  pipe,  concrete 
and  other  material  installed  on  account  of  which  the 
plaintiff  was  entitled  to  receive  payment  at  unit 
prices  under  the  contract  on  the  whole  line,  excepting 
that  part  between  Stations  563  and  594,  aggregating 
$162,275.30. 

The  complaint  then  alleges  that  in  the  construction 
of  that  portion  of  the  highway  last  above  described, 
namely,  on  the  entire  line  excepting  that  part  between 
Stations  563  and  594,  the  plaintiff  excavated  42,390.3 
yards  of  material  known  as  ''adobe"  or  ''sticky,"  for 
which  there  was  no  price  fixed  by  the  contract  and  for 
which  plaintiff  was  entitled  to  receive  a  reasonable 
sum  as  compensation,  which  is  alleged  to  be  $0.75  a 
cubic  yard,  or  a  total  sum  of  $31,792.72. 

The  complaint  also  sets  out  in  detail  the  quantities 
of  material  moved  and  also  the  pipe  and  material 
placed  and  installed  in  structures  on  that  part  of  the 
highway  between  Stations  563  and  594.  This  state- 
ment is  as  follows : 

Items.  Quantities. 

Hard-pan 2,133.4  cubic  yards 

Loose  Rock 4,696.3  cubic  yards 

Solid  Rock 5,037.6  cubic  yards 

"Double"  or  "Sticky" 6,211.0  cubic  yards? 

Overhaul 46,800.0  cubic  yards 

Riprap,  hand  placed 14.5  cubic  yards       , 

Clearing  593.8  square  rods       I 

Grubbing 60.2  square  rods 

Concrete  Pipe,  12-in.,  in  place. . .      186.0   lineal  feet 
Concrete  Pipe,  24-in.,  in  place . . .       93.0  lineal  feet  \ 

Reinforcing  Steel,  in  place 35,978.7  pounds 

Concrete  Masonry,   Class  A,  in 

place  •• 606.0  cubic  yards 
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That  the  plaintiff  was  entitled  to  receive  compensa- 
tion for  this  work  and  material  at  force  account  prices 
in  the  sum  of  $39,500.80.  The  complaint  then  alleges 
that  the  defendant  county,  failed  to  furnish  plaintiff 
proper  stakes,  elevations  and  directions  for  the  con- 
struction  of  the  *'Dollarhide  Crossing^'  over  the  tracks 
of  the  Oregon  and  California  Railroad  at  Stations  509 
and  510  and  made  such  substantial  changes  in  the  loca- 
tion of  the  highway  at  this  point  and  in  the  plans 
for  the  crossing  that  plaintiff  was  damaged  in  the  sum 
of  $6,172.  The  complaint  then  alleges  that  between 
Stations  392  and  398  at  a  point  known  as  Siskiyou 
Curve  changes  were  made  in  the  location  and  plans  of 
the  highway  whereby  plaintiff  was  delayed  and  sus- 
tained damage  in  the  sum  of  $804. 

It  is  then  alleged  that  at  Stations  674+90,  526+90 
and  615+20,  the  plaintiff  put  in  place  under  the  grade 
of  the  highway,  strictly  in  accordance  with  the  plans 
and  directions  of  the  highway  engineer,  certain  con- 
crete culvert  pipe  and  that  the  plans  of  the  engineer 
were  defective  and  for  this  reason  the  pipe  was 
crushed  by  the  weight  of  the  fill  at  these  three  points ; 
that  the  engineer  required  the  plaintiff  to  tunnel 
through  the  fill  at  these  three  points  and  construct 
protected  concrete  culverts  and  that  the  plaintiff  is 
entitled  to  compensation  for  such  work  at  force  ac- 
count prices  in  the  sum  of  $3,280. 

The  complaint  then  alleges  that  at  various  places 
along  the  line  of  the  highway  not  before  mentioned, 
the  highway  engineer  made  numerous  substantial 
changes  in  location  and  plans  and  failed  to  furnish 
plaintiff  proper  stakes,  elevations  or  directions  for 
constructing  the  highway,  and  plaintiff  was  compelled 
to  keep  a  large  force  of  men  on  the  ground  at  great 
expense;  that  at  all  points  along  the  line  of  the  high- 
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way  the  highway  engineer  set  stakes  indicating  the 
elevation  of  the  completed  roadbed  and  these  eleva- 
tions were  computed  by  the  engineer  with  reference  to 
a  large  number  of  bench  marks  which  were  in  many 
cases  erroneous  and  not  in  agreement  and  as  a  result 
plaintitf  was  required  to  change  the  grade  of  l^rge  por- 
tions pf  the  highway  after  they  had  been  completed 
in  accordance  with  such  stakes  and  on  account  of  such 
work  plaintiff  is  entitled  to  compensation  at  force  ac- 
count prices  in  the  sum  of  $15,344.25. 

The  complaint  further  alleges  that  after  the  road- 
bed had  been  completed  in  accordance  with  the  plans 
and  directions  of  the  highway  engineer  and  after  the 
men  and  teams  had  been  moved  to  other  parts  of  the 
work  the  plaintiff  was  required  to  return  to  the  road- 
bed so  completed  and  reconstruct  it  so  that  at  certain 
places  the  surface  would  be  convex  or  *^ crowned,''  and 
at  other  places  to  raise  one  side  of  the  roadbed  to  a 
greater  elevation  than  the  other,  for  all  of  which  work 
there  was  no  provision  in  the  contract  or  plans  and 
specifications;  that  plaintiff  is  entitled  to  compensa- 
tion at  force  account  prices  for  this  work  in  the  sum 
of  $5,799.75. 

The  complaint  further  alleges  that  plaintiff  was  re- 
quired by  the  engineer  to  purchase  and  bring  upon  the 
work  certain  material  which  was  not  required  in  the 
construction  of  the  highway  at  a  cost  including  trans- 
portation of  the  sum  of  $543.44. 

The  complaint  further  alleges  that  by  the  term^  of 
the  contract  the  defendant  county  was  required  to  fur- 
nish through  the  highway  engineer  a  complete,  true 
and  accurate  profile  map  showing  the  location  and 
grade  elevations  of  the  highway  and  the  ground  over 
which  it  was  to  be  constructed;  that  no  such  profile 
was  ever  furnished  as  per  the  terms  of  the  contract, 
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except  a  profile  covering  less  than  half  of  the  high- 
way, and  this  map  was  not  furnished  until  long  after 
the  execution  of  the  contract ;  that  the  county  and  its 
ofl5c«rs  well  knew  that  the  ordinary  and  usual  method 
of  construction  and  the  method  in  contemplation  of 
the  parties  to  the  contract  was  by  the  employment  of 
gangs  of  stationmen  who  would  undertake  at  unit 
prices  certain  portions  of  the  work  to  be  allotted  to 
them;  that.by  reason  of  which  plaintiff  was  unable  to 
secure  stationmen  for  a  large  portion  of  the  work  at 
unit  prices,  which  were  much  less  than  the  cost  of 
doing  the  work  by  day  labor;  that  plaintiff  was  com- 
pelled to  do  a  large  portion  of  the  work  by  day  labor 
which  he  could  have  let  to  stationmen  and  the  differ- 
ence in  the  cost  and  the  amount  of  damage  suffered 
by  the  failure  of  the  county  in  this  regard  is  $12,000. 

The  complaint  summarizes  the  claims  of  the  plain- 
tiff as  follows:  The  amount  which  the  plaintiff  was 
and  is  entitled  to  receive  from  the  defendant  county 
is  the  sum  of  $277,562.26,  together  with  interest  on  all 
of  the  items  set  forth  in  the  complaint,  except  those 
items  claimed  as  damages,  at  the  rate  of  6  per  cent  per 
annum  from  March  28,  1915,  less  the  amount  paid  by 
the  county,  namely,  $156,321.22,  and  less  such  sum  as 
should  be  found  to  be  the  cost  of  cement  furnished  by 
the  county  to  the  plaintiff. 

The  defendant  bank  answered  asserting  that  by 
virtue  of  the  assignment  of  the  amount  due  as  stated 
in  the  final  estimate  of  the  engineer  as  collateral  secur- 
ity, in  any  event  the  county  of  Jackson  is  indebted  to 
this  defendant  in  the  sum  of  $35,373.36,  with  interest, 
and  that  the  county  ought  not  to  be  allowed  to  allege 
that  any  less  sum  of  money  is  due  this  defendant. 

The  defendant  county  appeared  specially  and  moved 
the  court  to  quash  the  service  upon  the  county  for  the 
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reason  that  the  same  was  void^  That  the  suit  was  not 
brought  where  said  defendant  resides  or  was  found, 
and  the  defendant  United  States  National  Bank  of 
Portland,  Oregon,  is  not  a  material  or  necessary  party 
to  the  controversy,  and  that  this  court  has  no  juris- 
diction thereof,  or  over  this  defendant.  The,  motion 
being  overruled,  the  county  demurred  to  plaintiff's 
complaint  on  the  grounds  of  (1)  lack  of  jurisdiction, 
(2)  insufficiency  of  facts,  (3)  that  the  plaintiff  has  an 
adequate  remedy  at  law.  The  county  also  demurred 
to  the  answer  of  the  bank.  The  court  overruled  tlie 
demurrers.  After  demands  by  the  county  for  a  bill 
of  items  and  the  answers  thereto,  and  a  request  for 
further  items  of  amount,  the  defendant  county  an- 
swered the  plaintiff's  complaint,  putting  al  issue  the 
material  allegations,  specially  answering  each  of  the 
paragraphs  of  the  complaint,  and  setting  up  the  pro- 
visions of  the  contract,  the  issuance  of  the  final  esti- 
mate, the  verification  thereqf  by  the  oath  of  the  plain- 
tiff, the  sale  and  transfer  of  such  voucher  from  the 
plaintiff  to  the  defendant  bank,  and  an  estoppel ;  and 
likewise,  answered  the  answer  of  the  bank,  and  the 
cause  was  put  at  issue. 
The  answer  of  the  county  avers  inter  alia: 

''That  by  the  terms  of  said  contract  and  which  is  the 
contract  above  referred  to  in  this  further  and  sepa- 
rate answer,  the  state  highway  engineer  referred  to 
in  said  contract  was  required,  on  the  completion  of  the 
work  under  said  contract,  to  make  a  final  estimate  of 
the  amount  due  the  plaintiff.  ,  That  by  the  terms  of 
said  contract  said  engineer  was  made  an  umpire  whose 
decision  upon  said  matter  in  said  final  estimate  should 
be  final  and  binding  upon  the  parties  to  said  contract. '  * 

The  transcript  of  the  evidence  contains  2,400  pages 
of  testimony.  Apfibmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Alfred  E.  Reames  and  Mr.  George  M.  Roberts,  Dis- 
trict Attorney,  with  an  oral  argument  by  Mr.  Reames. 

For  plaintiff-respondent  there  was  a  brief  over  the 
names  of  Mr.  Loyal  H.  McCarthy,  Mr.  8.  B.  Huston, 
Mr.  Robert  D.  Searcy  and  Messrs.  Carey  (&  Kerr,  with 
oral  arguments  by  Mr.  McCarthy,  Mr.  Huston  and 
Mr.  Jwmes  B.  Kerr. 

For  respondent,  United  States  National  Bank  of 
Portland,  there  was  a  brief  over  the  name  of  Messrs. 
Chamberlain,  Thomas,  Kraemer  £  Humphreys,  with 
an  oral  argument  by  Mr.  Warren  E.  Thomas. 

BEAN,  J. — The  first  question  presented  for  con- 
sideration is  in  regard  to  the  motion  to  quash,  for  the 
reason  the  suit  was  commenced  in  the  wrong  county. 
It  is  evident  that  the  suit  is  embraced  within  that  por- 
tion of  Section  396,  subdivision  3,  L.  0.  L.,  which  en- 
acts that : 

**In  all  other  cases,  the  suit  shall  be  commenced  and 
tried  in  the  county  in  which  the  defendants,  or  either 
of  them,  reside,  or  may  be  found  at  the  commencement 
of  the  suit. '  ^ 

The  defendant  bank  is  an  institution  of  Multno- 
mah County.  This  question  therefore  depends  upon 
whether  or  not  the  bank  was  a  necessary  or  proper 
party  defendant.  If  it  is,  then  the  suit  was  prop- 
erly commenced  in  Multnomah  County.  Section  393, 
L.  b.  L.,  which  prescribes  who  may  be  plaintiffs  and 
defendants,  provides  in  part  that: 

"Any  person  may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete 
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determination  or  settlement  of  the  questions  involved 
therein. ' ' 

The  record  discloses  that  both  the  county  and  the 
bank  claimed  that  the  estimate  of  the  amount  due 
plaintiff  was  in  fact  final  and  was  in  the  nature  of  an 
adjudication  fixing  the  amount  due  the  plaintiff  from 
the  county.  The  bank  was  the  assignee  of  all  of  the 
interest  of  the  plaintiff  by  virtue  of  the  estimate.  The 
bank  insisted  that  the  estimate  could  not  be  set  aside 
to  its  prejudice;  and  the  complaint  prayed  that  not- 
withstanding the  claim  of  the  bank  that  a  decree  be 
entered  fixing  a  new  and  correct  estimate  which  should 
be  paramount  to  any  rights  or  claims  of  the  bank 
under  its  assignment  and  that  the  bank  be  enjoined 
from  asserting  that  the  estimate  was  final  and  bind- 
ing  on  the  plaintiff.  According  to  the  claim  made  by 
the  bank,  it  was  the  owner  by  virtue  of  the  assignment 
as  collateral  security  of  the  whole  amount  due  Sweeney 
from  plaintiff.  Therefore,  if  this  is  correct,  the  bank 
would  have  had  the  right  to  have  instituted  an  inde- 
pendent action  upon  the  claim,  and  would  not  have 
been  compelled  to  wait  from  April,  1915,  until  the  pres- 
ent litigation  is  concluded.  This  interest  of  the  bank 
in  having  the  $35,573.56  paid  to  it  instead  of  having' 
the  claim  assigned  to  it,  declared  to  be  an  equitable 
assignment  of  only  a'  portion  of  plaintiff's  demand 
from  the  county,  was  wholly  adverse  to  plaintiff's  inter- 
est. In  order  that  the  bank  should  not  commence  such 
an  independent  action,  and  that  all  questions  involved 
between  the  plaintiff  and  the  county  might  be  com- 
pletely settled,  it  was  necessary  to  make  the  bank  a 
party  to  the  suit.  If  the.  plaintiff  had  proceeded 
against  the  county  alone,  he  would  probably  have  been 
met  at  the  inception  of  the  litigation  by  an  objection 
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that  the  bank,  because  of  its  assignment,  was  aweces- 
sary  party.  It  is  the  policy  of  courts  of  equity  that 
whenever  a  cause  is  presented^  where  judgment  is 
sought  upon  a  controversy  between  the  parties  before 
the  court,  to  have  all  of  the  parties  present,  whose 
rights  are  so  interwoven;  whenever  such  parties  can 
be  brought  in  so  as  not  to  infringe  upon,  the  rights  of 
those  who  are  absent  by  a  decree  which  would  neces- 
sarily affect  their  interests,  or  if  the  presence  of  any 
such  party  would  defeat  the  jurisdiction,  then  the 
court  will  dismiss  the  suit:  California  v.  Southern 
Pacific  Co.,  157  U.  S.  229  (39  L.  Ed.  683,  15  Sup.  Ct. 
Bep.  591) ;  United  States  v.  Northern  Pacific  R.  R.  Co., 
134  Fed.  715  (67  C.  C.  A.  269).  The  demand  of  the 
plaintiff  was  that  the  alleged  final  estimate  or  award 
be  declared  to  be  only  a  partial  or  preliminary  esti- 
mate. Under  these  circumstances,  the  bank  claiming 
the  assignment  of  an  adjudicated  claim  was  not  a  mere 
nominal  party.  If  upon  the  trial,  the  final  estimate 
should  be  set  aside  or  declared  not  to  be  such  a  final 
estimate,  the  ctfiim  of  the  bank  then  would  be  in  the 
same  condition  as  any  other  preliminary  estimate  of 
unsettled  account.  The  answer  of  the  county  to  the 
answer  of  the  bank  denied  any  interest  in  the  bank  to 
protect  and  denied  that  the  plaintiff  had  made  any 
assignment  to  the  bank,  or  that  there  was  due  the  bank 
any  sum  whatever.  The  provisions  of  the  decree,  in 
so  far  as  the  bank  is  concerned,  established  the  neces- 
sity for  its  presence,  and  that  it  had  rights  which  were 
determined  according  to  the  contentions  of  plaintiff. 
According  to  the  decree  of  the  trial  court,  the  trans- 
action between  the  J)laintiff  and  the  bank  operated  as 
an  equitable  assignment  of  a  part  of  the  money  due 
plaintiff.  In  the  case  of  Willard  v.  Btdlen,  41  Or.  25 
(67  Pac.  924,  68  Pac.  422),  Bullen  had  a  contract  with 
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the  City  of  Portland  to  erect  a  bridge.  He  gave  as 
collateral  security,  orders  on  the  city  to  the  Commer- 
cial National  Bank,  and  others,  some  of  which  were 
*' payable  out  of  the  final  estimate,^'  and  others  ** pay- 
able out  of  the  next  estimate  or  payment  due  under 
the  terms  of  the  contract.'*  These  orders  were  pre- 
sented to  the  city,  but  before  they  were  paid,  or  a  final 
settlement  was  made,  suit  was  brought  by  plaintiff 
who  claimed  to  be  a  parti^er  of  Bullen. 
This  court  said: 

*'The  orders  in  favor  of  the  Commercial  National 
Bank,  The  North  Pacific  Lumber  Co.,  Kelly,  Dunne 
&  Co.  and  Jacobson  operated  as  an  equitable  assign- 
ment of  a  part  of  the  fund,  and  gave  to  these  order 
claimants  a  prior  right  to  be  paid  out  of  such  fund 
before  the  general  creditors.'* 

As  to  an  interest  acquired  by  an  equitable  assign- 
ment: See  McDcmiel  v.  Maxwell,  21  Or.  202  (27  Pac. 
952,  28  Am.  St.  Eep.  740).  The  rule  adopted  in  this 
state  in  the  latter  case  is  that  an  assignment  of  a  part 
of  an  entire  demand  is  good  in  equity,  and  operates 
When  delivered  to  the  payee  as  an  equitable  assign- 
ment or  appropriation  of  the  fund  pro  tanto,  and  no 
acceptance  by  the  drawee  is  necessary :  Citing  3  Pome- 
roy's  Equity,  §  1280;  BrUl  v.  TuUle,  81  N.  Y.  454  (37 
Am.  Eep,  515);  First  National  Bank  v.  Kimberlands, 
16  W.  Va.  555 ;  Harris  County  v.  Campbell,  68  Tex.  22 
(3  S.  W.  343,  2  Am.  St.  Rep.  467);  Hutchinson  v. 
Simon,  57  Miss.  628;  James  v.  City  of  Newton,  142 
Mass.  366  (8  N.  E.  122,  56  Am.  Rep.  692).  In  4  Cyc. 
103,  the  rule  as  to  parties  is  stated  as  follows  : 

''When  it  appears  in  a  proceeding  in  equity  that  the 
subject  matter,  or  an  interest  therein,  has  been  as- 
signed, the  assignee  is  a  necessary  party  to  the  pro- 
ceeding brought  by  the  assignor,  or  against  him/' 
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1.  In  the  determination  as  to  whether  or  not  there 
has  been  a  proper  joinder  of  parties  defendant,  it  must 
depend  largely  upon  the  case  as  stated  by  the  plaintiflf 
in  his  complaint,  however  it  may  turn  out  upon  the 
merits:  Rountree  v.  Mt.  Hood  R.  Co.  (D.  C),  228  Fed. 
1010.  ^'The  motive  of  the  plaintiflf, '*  says  the  court 
in  Chicago,  Rock  Island  d  Pacific  Ry.  Co.  v.  Schwy- 
hart,  227  U.  S.  184, 193  (57  L.  Ed.  473,  33  Sup.  Ct.  Eep. 
250,  251),  **  taken  by  itself  does  not  aflfect  the  right  to 
remove.  He  has  an  absolute  right  to  enforce  it  when- 
ever the  reason  makes  him  wish  to  assert  the  right. '^ 

The  county  bases  its  claim  that  the  bank  was  not  a 
necessary  party  upon  decisions  involving  facts  which 
are  dissimilar  to  those  in  the  present  case.  In  Allen 
V.  Miller,  11  Ohio  St.  374,  376,  cited  by  it,  the  question 
was  as  to  whether  the  assignors  of  plaintiflf  who 
claimed  no  interest  in  the  controversy  adverse  to  plain- 
tiff were  necessary  parties,  and  whether  such  assign- 
ors should  be  joined  as  defendants,  the  court  held  that 
they  need  not  be  so  joined.  In  Thompson  v.  Massie, 
41  Ohio  St.  307,  317,  relied  upon  by  the  county,  it 
appeared  that  Thompson  was  sued  as  a  joint  maker  of 
a  note.  It  was  objected  that  bankruptcy  proceedings 
had  been  instituted  against  Thompson  before  the  ac- 
tion was  brought-  The  court  held,  nevertheless,  that 
Thompson  was  the  proper  party  to  the  action.  In 
Hadley  v.  DtmUip,  10  Ohio  St.  1,  6,  cited  by  the  county, 
it  appeared  that  a  resident  who  had  no  interest  in  the 
controversy  was  joined  with  a  nonresident  and  it  was 
held  that  this  joinder  did  not  prevent  the  removal  of 
the  case  to  the  federal  court.  In  State  ex  rel,  Jackson 
V.  Bradley,  193  Mo.  33  (91  S.  W.  483,  485),  also  cited 
by  the  county  on  this  point,  H.,  J.  and  S.  prosecuted  an 
action  as  attorneys  at  laW|  and  J.  collected  the  fee; 
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H.  sued  J.  to  recover  his  share,  and  joined  S.  suing  in 
the  county,  where  S.  lived.     The  court  said : 

*^The  employment  of  Houts  and  Suddath,  although 
for  a  contingent  fee,  was  wholly  independent  of  each 
other.  H.  neither  has  nor  claims  to  have  any  rights 
against  S.,  and  vice  versa/ ^ 

Questions  of  public  policy,  which  would  prevent  the 
county  being  sued  in  any  other  forum  than  its  own, 
are  urged.  That  by  bringing  the  suit  in  Multnomah 
County,  the  expense  of  the  trial  was  excessive  and 
burdensome.  Section  45,  Subd.  4,  L.  0.  L.,  provides 
for  a  change  of  the  place  of  a  trial  on  motion  of  either 
party  to  the  action  when  it  appears : 

*'That  the  convenience  of  witnesses  and  the  parties 
would  be  promoted  by  such  change.'* 

There  was  no  application  for  a  change  of  the  place 
of  the  trial  of  which  we  are  advised,  in  so  far  as  it 
appears  at  this  stage  of  our  investigation  Multnomah 
County  was  a  convenient  forum  for  the  witnesses  and 
it  does  not  appear  that  it  increased  the  expenses  of  the 
parties. 

2,  3.  Many  causes  involving  claims  against  counties 
in  the  State  of  Oregon  have  been  tried  in  a  court  other 
than  that  of  a  defendant  county :  See  Weiss  v.  Board 
of  Cov/nty  Com/missioners  of  Jackson  County,  8  Or. 
529,  9  Or.  470;  Ri-ce  v.  Wallowa  County,  46  Or.  574  (81 
Pac.  358) ;  Ridings  v.  Marion  County,  50  Or.  30  (91 
Pac.  22) ;  Bailey  v.  Benton  County,  61  Or.  390  (111  Pac. 
376,  122  Pac.  755) ;  Buttle  v.  Douglas  Cowity,  87  Or. 
105  (168  Pac.  1180).  After  the  county  made  a  special 
appearance  and  the  preliminary  motions  and  questions 
were  disposed  of,  it  answered  to  the  merits,  and  in  any 
event  the  jurisdiction  of  the  court  over  the  defendant 
county  then  became  complete.    A  party  cannot  fight 
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his  battle  upon  the  merits  without  making  a  general 
appetu*ance.  The  law  will  not  allow  a  party  to  obtain 
the  benefit  of  jurisdiction  of  the  couri;  if  the  decree  is 
in  his  favor,  and  repudiate  it  when  the  result  is 
adverse.  As  said  in  Sealy  v.  California  Lumber  Co., 
19  Or.  94,  at  page  97  (24  Pac,  197,  at  page  198) : 

*'He  ought  to  do  one  thing  or  the  other — either  fight 
it  out  on  the  line  of  his  special  appearance ;  or,  if  he 
appear  and  go  to  trial,  ac<;ept  its  incidents  and  con- 
sequences'': Belknap  v.  Charlton,  25  Or.  41  (34  Pac. 
758) ;  Winter  v.  Union  Packing  Co.,  51  Or.  97  (93  Pa<r. 
930) ;  Jones  v.  Jones,  59  Or.  308  (117  Pac.  414). 

4.  We  fin^  that  the  United  States  National  Bank  of 
Portland,  Oregon,  had  a  claim,  or  interest  in  the  fund 
in  controversy  in  this  suit  adverse  to  the  plaintiff; 
that  the  bank  was  a  necessary  party  to  a  complete  de- 
termination of  the  questions  involved  in  this  suit,  and 
that  the  action  was  properly  commenced  in  Multnomah 
County  where  the  bank  was  situated. 

The  county's  demurrer  to  the  complaint,  on  the 
ground  that  the  matters  alleged  are  not  cognizable  in 
equity,  raises  the  next  question.  It  is  the  position  of 
counsel  for  the  county  that  equity  has  no  jurisdiction 
for  the  impeaching  of  an  award,  unless  the  contract, 
by  the  most  explicit  terms,  makes  the  engineer  selected 
by  the  parties  the  arbiter  whose  judgment  is  final, 
binding  and  conclusive  upon  both  parties;  nor  unless 
fraud  in  making  the  award,  which  was  participated  in 
by  the  county,  is  alleged  and  proved;  nor  unless  the 
error  or  mistake  plainly  appears  upon  the  face  of  the 
award.  That  the  plaintiff  is  precluded  from  obtain- 
ing relief  by  making  an  assignment  to  the  bank,  and 
thereby  accepting  benefits  of  the  award. 

The  provisions  of  this  contract  relating  to  the  final- 
ity of  the  award  of  the  state  engineer  are  as  follows : 

98  Or. 
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^'AU  of  said  work  is  to  be  done  nnder  the  super- 
vision and  direction  of  the  engineer  selected  by  the 
State  Highway  Engineer.  To  be  approved  by  him  and 
accepted  by  said  State  Highway  Engineer. ,  Said  State 
Highway  Engineer  shall  have  the  right  to  fully  decide 
on  all  questions  arising  as  to  the  proper  performance 
of  said  work,  and  in  case  of  improper  construction,  or 
noncompliance  with  the  contract  in  any  manner,  to 
suspend  said  work  at  any  time,  and  to  order  the  par- 
tial or  entire  reconstruction  of  said  work,  or  declare 
the  contract  forfeited ;  and  in  case  of  forfeiture,  to  re- 
let said  contract  and  to  adjust  any  difference  of  pric^ 
or  the  damage,  if  any  there  be,  which  said  party  of  the 
second  part  shall  pay  to  Jackson  County,  Oregon,  on 
account  thereof,  and  in  all  such  matters  the  decision  of 
said  State  Highway  Engineer  shall  be  final.  *  * 

**The  State  Highway  Engineer  shall,  as  soon  as 
practicable  after  the  completion  of  this  contract,  make 
a  final  estimate  of  the  amount  of  work  done  there- 
under, and  the  value  of  such  work,  and  Jackson  County 
shall,  at  the  expiration  of  thirty-five  (35)  days  from 
and  after  such  final  estimate  is  to  be  made,  and  is 
approved  by  the  County  Court  of  Jackson  County,  pay 
the  entire  sum  so  found  to  be  due  hereunder,  after 
deducting  therefrom  all  previous  payments  and  all 
amounts  to  retained  under  the  provisions  of  this 
contract.*' 

Upon  the  trial  counsel  for  the  county  moved  for  a 
decree  under  Section  411,  L.  0.  L.,  for  the  reason  that 
the  plaintiff  is  not  entitled  to  the  relief  claimed.  All 
of  these  questions  thus  raised  are  so  closely  allied  to 
the  determination  on  the  merits  that  we  pause  here  to 
read  the  record. 

5.  Having  carefully  read  all  of  the  testimony  in  the 
case,  the  next  question  that  we  deem  it  our  duty  to 
give  our  consideration  is  whether  or  not  a  court  of 
equity  will  exercise  its  jurisdiction  to  set  aside  the 
final  certificate  made  by  the  engineer,  or  what  may  be 
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termed  an  award.  A  construction  contract,  such  as 
the  one  in  question  in  this  case,  which  stipulates  that 
a  certain  engineer  is  expressly  clothed  with  the  broad 
authority  to  determine  all  questions  arising  in  rela- 
tion to  the  work,  and  in  case  of  improper  construction 
or  failure  to  comply  with  the  contract,  to  suspend  the 
work  and  order  the  partial  or  entire  reconstruction, 
or  to  declare  the  contract  forfeited,  and  in  case  of  for- 
feiture, to  relet  the  contract  and  adjust  any  difference 
of  price,  or  the  damage,  if  any,  to  the  county  on 
account  thereof;  providing  that  '*in  all  such  matters, 
the  decision  of  said  State  Highway  Engineer  shall  be 
final'';  further  providing  that  the  engineer,  after  the 
completion  of  the  work  shall  make  a  final  estimate  of 
the  amount  of  work  done,  and  the  value  thereof  to  be 
paid  by  the  county;  determine  all  disputes  arising 
under  the  contract  bearing  upon  the  final  settlement, 
and  for  payments  to  be  made  upon  the  engineer's  cer- 
tificate, does  not  create  a  mere  naked  agreeme'nt  to 
submit  difference  to  arbitration.  Such  stipulations  for 
arbitration  are  not  merely  collateral,  but  are  of  the 
very  essence  of  the  contract,  and  such  agreement  is 
not  subject  to  revocation  by  either  party,  and  an  award 
made  by  virtue  of  such  contract  provisions,  and  evi- 
denced by  final  certificate  of  the  engineer,  in  the 
absence  of  fraud  or  of  such  gross  mistake  as  would 
imply  bad  faith  or  a  failure  to  exercise  honest  judg- 
ment, is  binding  upon  both  parties  to  the  ^contract,  in 
so  far  as  it  is  confined  to  disputes  actually  subsisting 
and  open  to  arbitration.  This  is  now  well  settled 
beyond  controversy:  Memphis  Trust  Co.  v.  Browrir- 
Ketchum  Iron  Works,  166  Fed.  403,  405  (93  C.  C.  A. 
162) ;  KiMberg  v.  United  States,  97  U.  S.  398  (24  L.  Ed. 
1106) ;  Sweeney  v.  United  States,  109  TJ.  S.  618  (27 
L.  Ed.  1053,  3  Sup.  Ct.  Eep.  344) ;  Railroad  v.  Central 
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Lumber  etc.  Co.,  95  Tenn.  538  (32  S.  W.  635) ;  St.  Paid 
<&  N.  P.  Ry.  Co.  V.  Bradbury,  42  Minn.  222,  227  (44 
N,  W.  1).  In  Mundy  v,  Louisville  S  N.  R.  Co.,  67  Fed., 
at  page  637  (14  C.  C.  A.,  at  page  587).  Judge  Taft 
expresses  the  rule  as  to  the  finality  of  the  arbitrator's 
decision  thus: 

"The  authorities  leave  no  doubt  that  construction 
contracts,  in  which  the  contractor  stipulates  that  the 
engineer  or  architect  of  the  owner  shall  finally  and 
conclusively  decide,  as  between  him  and  the  owner, 
what  aijaount  of  work  has  been  done,  and  its  character, 
and  the  amount  to  be  paid  therefor  under  the  contract, 
are  legal  and  should  be  enforced.  In  such  cases,  after 
the  work  has  been  done,  the  contractor  can  recover 
nothing  in  excess  of  the  amount  found  due  by  the 
engineer,  unless  he  can  make  it  appear  that  the 
engineer's  decision  was  fraudulently  made,  or  was 
founded  on  palpable  mistake. '* 

In  Lewis  v.  Chicago,  8.  F.  (6  C.  Ry.  Co.  (C.  C),  49 
Fed.  708,  710,  the  rule  is  stated  as  follows : 

'*The  estimate  mjiy  be  impeached  for  fraud;  that  is 
to  say,  it  may  be  shown  that  the  engineers  in  charge 
intentionally  underestimated  or  overestimated  the 
work.  It  may  also  be  impeached  by  proof  of  gross 
errors  in  the  measurements  and  calculations.  If  the 
evidence  shows  such  errors,  it  either  creates  the  pre- 
sumption of  fraud,  or  warrants  the  conclusion  that  the 
engineers  did  not  exercise  that  degree  of  care,  skill 
and  good  faith  in  the  discharge  of  their  duty  which  the 
law  exacts ;  and  in  either  event  the  court  will  disregard 
the  estimate  so  far  as  is  necessary  to  do  substantial 
justice.'' 

See,  also,  Elliott  v.  Missouri,  K.  S  T.  Ry.  Co.,  74 
Fed.  707  (21  C.  C.  A.  3) ;  Fruin-Bambrick  Const.  Co. 
V.  Ft.  Smith  &  W.  R.  Co.  (C.  C),  40  Fed.  465,  468. 

In  the  case  at  bar,  it  is  not  claimed  by  plaintiff  that 
there  was  any  intentional  fraud  on  the  part  of  the 
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county  or  its  engineers,  but  that  in  estimating  the 
amount  of  the  work  performed,  and  classifying  the 
same,  there  was  such  gross  and  palpable  errors  that  it 
was  impossible  for  the  result  to  be  the  exercise  of  an 
honest  judgment.    Therefore  the  same  is  not  binding. 

6.  The  evidence  in  this  case  clearly  shows  that  such 
mistakes  were  made  by  the  force  of  assistants  under 
the  engineer.  The  testimony  in  the  case  is  entirely 
too  lengthy  to  be  portrayed  here.  It  is  only  fair  to 
say  that  it  is  not  the  intention  to  in  any  way  criticise 
the  state  highway  engineer.  The  difficulty  appears  to 
be,  and  this  county  is  not  alone  in  the  matter,  that  the 
county  after  the  contract  was  awarded  to  the  plaintiff 
placed  too  much  reliance  and  responsibility  upon  the 
state  highway  engineer  without  provision  being  made 
for  a  sufficient  corps  of  assistants.  The  state  high- 
way engineer's  time  and  attention  were  denianded  in 
various  counties  of  the  state;  the  real  work  of  en- 
gineering devolved  upon  the  district  engineer  who  was 
in  the  office  most  of  the  time,  and  the  engineer's  work 
upon  the  road  devolved  upon  another  who  in  turn  was 
compelled  to  rely  for  assistance  upon  men  who  were 
not  thoroughly  competent  engineers,  and  did  not  un- 
derstand the  use  of  ordinary  engineering  instruments. 

Having  made  this  explanation,  a  general  descrip- 
tion of  the  method  of  procedure  must  suffice.  Plain- 
tiff Sweeney,  after  executing  the  contract,  proceeded 
to  the  scene  of  the  works  with  a  crew  of  men  and  his 
construction  outfit.  In  about  three  weeks,  an  engineer 
appeared.  In  the  meantime  the  contractor  was  com- 
pelled to  use  all  of  his  force  in  clearing  the  right  of 
way  without  commencing  actual  construction.  En- 
gineering work  for  the  construction  of  the  road  and 
the  profiles  for  the  work  were  far  behind  what  they 
should  have  been  at  the  time  of  the  commencing  of 
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^he  work;  there  was  no  complete  survey  of  the  line, 
and  the  location  was  done  piecemeal,  part  from  the 
north,  part  from  the  south  and  part  from  intermedi- 
ate points,  and  at  the  places  where  these  survey  lines 
met  it  was  necessary  to  resort  to  equations.  The 
work  of  construction  was  practically  dragging  upon 
the  heels  of  the  engineering  work,  waiting  for  the  sur- 
veys and  the  setting  of  grade  stakes,  and  as  a  result 
there  were  many  delays  in  the  work,  and  many  changes 
made  in  the  plans  which  necessitated  changes  in  the 
construction.  In  several  places  on  the  line  of  the  four- 
teen miles  of  the  road  the  location  of  the  route  was 
changed  by  means  of  offsets,  3.15  miles  of  which  were 
made.  Many  changes  were  made  from  the  partially 
completed  profiles,  for  instance  on  one  curve,  the  line 
was  changed  so  as  to  increase  the  distance  16  per  cent. 
Yet  as  we  understand  the  record,  the  several  estimates 
which  went  to  make  up  the  final  estimate  on  March  29, 
1915,  were  based  upon  and  figured  from  the  profiles 
without  taking  into  consideration  the  changes  that  had 
been  made.  By  the  final  estimate,  the  plaintiff  was 
allowed  a  balance  of  $35,573.56.  The  plaintiff  pro- 
tested against  the  allowance  as  shown  by  the  final 
estimate,  and  filed  such  protest  with  the  County  Court 
of  Jackson  County  giving  many  reasons  therefor  in 
detail,  and  claiming  a  balance  of  $82,986.11,  for  the 
work  upon  the  highway.  The  final  estimate  was 
signed  by  plaintiff  under  protest.  There  was  never 
an  acceptance  of  the  final  estimate  by  Sweeney  in  set- 
tlement or  satisfaction  of  his  demand  against  the 
county.  The  assignment  by  Sweeney  of  the  amount 
allowed  to  the  bank  as  collateral  security  was  only  a 
partial  assignment  of  his  claim  against  the  county.  It 
was  an  equitable  assignment.  The  defendant  county 
was  not  prejudiced  thereby  in  any  manner.    The  inter- 
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est  of  the  bank  can  be  appropriately  adjusted  and  pro- 
tected in  a  suit  in  equity.  An  action  at  law  would  not 
afford  an  adequate  remedy. 

7.  We  attach  no  particular  significance  to  the  fact 
that  plaintiff  verified  the  final  certificate  by  a 
statement  to  the  effect  **that  the  work  was  actually 
performed  and  the  material  furnished  as  therein 
charged";  and  there  is  due  according  to  the  contractor 
the  sum  of  $35,573.56,  and  that  the  same  has  not  been 
paid.  This  verification  is  in  no  way  inconsistent  with 
plaintiff's  claim  in  this  suit.  He  not  only  claims  the 
amount  stated  in  the  final  certificate,  but  considerably 
more.  This  did  not  change  the  nature  of  the  final  cer- 
tificated On  account  of  the  various  errors  entering 
into  the  final  adjustment  indicating  a  want  of  the  exer- 
cise of  that  degree  of  care,  skill  and  good  faith  which 
the  law  exacts  under  the  rule  stated  by  the  authori- 
ties above  noted,  and  many  more  which  might  be  added, 
the  final  estimate  should  be  set  aside  and  corrected. 

8.  The  contract  for  the  construction  of  the  highway 
named  the  state  highway  engineer  with  reference  to 
his  official  position.  It  is  shown  by  the  evidence  that 
the  final  estimate  signed  by  that  official  did  not  repre- 
sent his  judgment  as  to  the  amount  of  work  performed 
or  the  classification  thereof,  but  was  based  wholly 
upon  reports  from  his  subordinates.  The  contract 
gave  to  the  state  highway  engineer  the  power  of  nam- 
ing those  subordinates.  No  provision  appears  to 
have  been  made  for  any  hearing  before  the  highway 
engineer  or  before  his  assistants ;  none  appears  to  have 
been  had  except  the  rather  sununary  proceeding  when 
Mr.  Bowlby  devoted  about  two  hours  to  the  examina- 
tion of  some  2,000  force  bills.  A  fair  basis  for  the 
estimate  or  award  on  account  of  the  many  inaccuracies 
and  mistakes  shown  by  the  testimony  was  lacking. 
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The  proceedings  and  grounds  were  wanting  which  give 
to  an  ordinary  common-law  arbitration  and  award  its 
binding  effect.  The  final  estimate  assailed  in  this  suit 
is  merely  prima  facie  correct.  The  duty  of  a  court  of 
equity  as  in  all  such  cases  is  to  so  decide  as  to  mete 
out  substantial  justice,  and  if  upon  all  the  evidence  it 
appears  that  the  estimate  is  not  fair,  that  the  plain- 
tiff has  not  enjoyed  the  privilege  every  man  is  entitled, 
to,  namely,  an  impartial  hearing  and  determination,  but 
that  it  appears  as  in  this  case  that  the  estimate  is  based 
upon  reports  of  incompetent  subordinates  and  is 
grossly  erroneous,  then  it  is  the  duty  of  the  court  to 
set  aside  the  final  estimate  and  institute  an  independ- 
ent inquiry  as  to  the  amount  of  compensation  which 
the  plaintiff  has  earned,  and  is  justly  entitled  to  under 
the  contract.  The  testimony  in  the  case  is  ample  to 
bring  the  same  within  the  requirements  of  the  authori- 
ties above  referred  to.  The  plaintiff  failing  to  obtain 
a  satisfactory  settlement  with  the  defendant  county 
solicited  the  services  of  G.  A.  Kyle  an  eminent  and 
experienced  engineer  who  took  to  his  assistance  Harry 
Kyle  and  Douglas  Kyle,  two  other  experienced  en- 
gineers, and  also  other  assistants,  and  obtained  the 
data  available  to  assist  them  from  the  county  en- 
gineers, particularly  a  copy  of  the  cross-section,  book 
of  the  survey  made  by  the  county  engineers  with  the ' 
engineer's  notes,  and  cross-sectioned  a  large  part  of 
the  work  taking  the  center  of  the  road  as  constructed 
for  the  center  line,  and  made  many  remeasurements ; 
calculated  the  amount  of  material  removed  and  work 
done  the  entire  length  of  the  road,  except  where  force 
account  was  claimed,  and  also  made  a  reclassification 
of  the  material  so  moved.  In  doing  this,  the  testimony 
shows  that  they  found  about  90  per  cent  of  the  stakes 
which  had  been  set  by  the  county  engineers,  and  many 
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bench-marks.  They  devoted  about  48  days,  May  23  to 
July  10,  1915,  in  the  prosecution  of  this  work.  They 
also  had  the  assistance  of  a  competent  and  experienced 
engineer,  Mr.  H.  S.  Houston,  in  the  reclassification  of 
the  material.  All  of  these  engineers  testified  upon  the 
trial,  giving  the  result  of  their  investigation. 

The  total  yardage  not  including  the  work  designated 
as  the 

Steinman  crossing  being 274,173.90  cubic  yardfe 

The  total  number  of  cubic  yards 
of  the  excavation  as  shown 
by  the  county  engineers 
was 257,469.89 

The  amount  of  estimate  of  Kyle 

and  Houston  being 16,704.01 

— ^in  excess  of  the  total  yardage  allowed  by  the  county 
engineers. 

The  trial  court  set  aside  the  award  made  by  the 
highway  engineer  and  adopted  the  amount  of  excava- 
tion as  fixed  by  the  eiigineers  for  the  county,  and 
adopted  the  classification  of  the  material  excavated 
as  estimated  by  the  plaintiff  *s  engineers.  Taking  the 
Kyle  and  Houston  estimate  of  the  total  without  dis- 
turbing the  figures  of  the  other  classifications  and  com- 
puting the  same  as  common  excavation  at  the  price 
thereof,  29  cents  per  cubic  yard,  makes  $4,844.16,  which 
should  be  allowed  plaintiff  in  addition  to  the  amount 
allowed  by  the  trial  court. 

The  county  employed  a  skilled  engineer  to  examine 
the  highway  and  in  company  with  the  resident  high- 
way engineer  devoted  two  days  in  checking  the  classi- 
fication that  had  been  made  by  the  resident  highway 
engineer.  This  was  about  two  years  after  the  com- 
pletion of  the  work,  and  at  a  time  when  several  sec- 
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tions  of  the  road  we're  covered  with  snow,  and  it  was 
impossible  for  the  engineers  to  make  definite  calcula- 
tion as  a  basis.  The  lists  and  tables  made  by  Kyle 
and  Houston  and  their  assistants  were  checked  and 
tested  by  the  skilled  engineers  employed  by  the  county, 
and  one  error  was  found  in  the  computation  of  a  cross- 
section  amounting  to  about  4  per  cent.  The  test  so 
made  stabilizes  the  Kyle  and  Houston  estimates.  For 
delays  and  changes  in  the  construction  of  the  highway 
necessitated  and  required  by  the  county  engineers 
other  than  those  allowed  by  the  lower  court,  the  evi- 
dence strongly  sustains  the  complaint  as  found  by  the 
trial  court,  and  in  addition  thereto  much  more  than 
the  amount  here  allowed.  The  interest  on  the  amount 
found  due  is  disallowed  for  the  time  prior  to  the  date 
of  the  decree  of  the  lower  court  under  the  rule  an- 
nounced in  Sargent  v.  American  Bank  and  Trust  Co., 
80  Or.  16,  39  (154  Pac.  759, 156  Pac.  431),  The  plain- 
tiff did  not  perfect  an  appeal.  In  support  of  such 
allowance  here  made,  let  us  take  a  small  portion  of  the 
testimony  as  a  sample,  for  instance,  that  relating  to 
the  DoUarhide  Overhead  bridge  crossing  the  railroad. 
A  statement  prepared  from  the  daily  labor  and  mate- 
rial reports  showing  the  approximate  cost  of  this 
bridge  is  as  follows: 

Labor $5,139.10 

Teams  2,478.38  $  7,617.48 

Ten  per  cent 761.75 

Material  7,074.88 

Total  $15,454.11 

Allowed  on  estimate  (K.  and  H.) .  9,282.61 

Leaving  a  balance $  6|171.50 
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The  difficulties  encountered  by  plaintiff  in  the  con- 
struction of  this  bridge  are  detailed  about  as  follows : 
The  construction  was  commenced  on  May  11, 1914,  and 
it  required  until  November  to  complete  it.  After  its 
completion  the  railing  built  according  to  the  plans 
failed  and  it  was  necessary  for  plaintiff  to  return  and 
construct  a  new  railing.  At  the  beginning,  the  en- 
gineers failed  to  give  the  final  depth  of  excavation  and 
plaintiff  was  required  to  continue  the  excavation  for 
the  abutments  and  piers  after  the  depth  first  desig- 
nated was  reached.  The  location  of  the  piers  was 
changed  twice  before  completion.  After  the  east  abut- 
ment was  well  under  way  a  general  change  was  ordered 
and  the  angle  or  **skew"  as  called  by  the  witnesses,  at 
which  the  bridge  crossed  the  railroad  was  changed. 
Lumber  was  brought  upon  the  ground  and  some  of  the 
forms  were  constructed  and  put  in  place  and  the  pour- 
ing of  concrete  was  undertaken  when  the  whole  plan  • 
of  the  bridge  was  changed.  The  center  span  being 
lengthened  three  feet  and  the  other  spans  shortened. 
"Wlien  the  forms  were  tuilt  in  accordance  with  the  re- 
vised plan  there  were  no  details  for  the  girders  and 
beams,  and  after  these  were  furnished  another  change 
was  made.  Plaintiff  was  directed  by  the  county  en- 
gineer to:  **Add  one  inch  to  length  of  each  girder  on 
account  of  6  per  cent  grade.''  After  the  bridge  was 
well  along  toward  completion  it  was  discovered  that 
insufficient  clearance  over  the  railroad  tracks  was 
afforded  and  it  became  necessary  therefore  to  change 
the  girders.  On  October  7,  1914,  the  contractor  was 
required  to  change. a  girder  by  cutting  11  inches,  and 
the  other  girders  were  also  changed.  These  changes 
necessarily  resulted  in  delays  and  expense  and  the 
change  in  the  form  of  the  structure  materially  affected 
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the  kind  and  quantity  of  material  to  be  used.  The 
angle  at  which  the  bridge  crossed  the  track  was  made 
more  obtuse  and  this  naturally  lengthened  the  struc- 
ture and  the  increase  of  lateral  clearance  on  the  center 
.span  resulted  in  changes  in  material,  bills  for  which 
had  been  made  up  in  accordance  with  the  original  plan. 
The  changes  required  more  material  and  also  the  cut- 
ting of  the  steel  in  lengths  to  conform  to  such  changes. 
The  girders,  weakened  by  the  change  in  order  to  give 
greater  vertical  clearance,  required  additional  rein- 
forcement. The  steel  in  the  piers  had  to  be  spliced. 
A  reinforced  concrete  railing  on  both  sides  of  the 
bridge  was  called  for.  The  specification  for  such  rein- 
forcement consisted  of  wire  only  one  eighth  of  an 
inch  in  diameter.  The  plaintiff's  foreman  protested 
against  this  as  insufficient,  but  the  plans  were  followed 
with  the  result  that  the  vibration  from  passing  trains 
cracked  the  railing  and  necessitated  its  being  rebuilt. 
Plaintiff  was  not  furnished  with  sufficient  plans.  The 
only  plan  of  the  bridge  actually  constructed  as  stated 
by  Mr.  Bennett,  county  engineer  on  the  work  (page 
2213),  was  prepared  after  the  bridge  was  completed. 
The  county  engineers  allowed  extra  for  this  bridge, 
$2,000,  which  the  trial  court  approved.  We  think  to 
this  should  be  added  $3,622.84,  as  additional  damages 
on  the  Dollarhide  bridge,  being  a  portion  of  the  bal- 
ance of  the  actual  cost  which  should  be  allowed  plain- 
tiff for  this  bridge  and  other  similar  delays  claimed 
in  the  complaint  for  which  no  provision  has  been  made, 
making  the  revised  estimate  of  the  court  as  follows: 
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— with  interest  at  the  rate  of  6  per  pent  per  annum 
from  April  27,  1917,  nntil  paid. 

9.  Plaintiff  claimed  and  was  allowed  compensation 
at  force  account  prices  for  the  work  between  Stations 
563  and  594,  known  as  the  Steinman  Section,  and  the 
defendant  county  complains.  We  do  not  understand 
that  any  serious  controversy  exists  with  respect  to  the 
facts  relating  to  this  portion  of  the  work.  The  testi- 
mony shows  that  as  to  the  grading  no  opportunity 
was  afforded  plaintiff  to  perform  the  same  according 
to  his  contract  during  the  summer  months  of  1914, 
when  the  work  was  contemplated  to  be  done.  The  line 
of  these  sections  of  the  highway  was  located  adjacent 
to  the  right  of  way  of  the  railroad  company  and  dur- 
ing the  whole  of  the  summer  a  controversy  was  waged 
with  the  company  as  to  the  extent  to  which  an  en- 
croachment would  be  permitted  on  the  right  of  way. 
On  July  31st,  Mr.  Bennett  wrote  to  Mr.  Sweeney 
advising  him  that  they  had  agreed  to  discontinue  all 
work  on  the  S.  P.  right  of  way  for  a  week  or  ten  days, 
until  the  railroad  engineers  could  prepare  and  forward 
maps  and  plans  showing  what  part  of  their  right  of 
'way  they  would  allow  the  county  to  use.  About  Octo- , 
ber  11th,  they  started  in  to  relocate  the  line  of  the 
highway,  but  there  was  a  relocation  after  that.  Mr. 
Bennett,  the  county  engineer,  said  (see  page  1192) 
that  there  were  three  or  four  changes  between  these 
stations;  changes  in  the  grade  and  numerous  culvert 
changes  were  made  between  these  stations  so  that  it 
was  not  possible  for  plaintiff  to  undertake  this  work 
until  in  the  month  of  October.  The  first  plan  of  the 
bridge  was  dated  1913,  and  called  for  only  two  spans, 
the  constructed  bridge  consists  of  three  spans.  The 
style  of  the  bridge  was  not  determined  until  October 
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8,  1914,  when  a  plan  was  delivered  to  plaintiff  which 
appears  to  be  insufficient  as  a  working  plan.  The  esti- 
mate in  the  contract  of  Class  **AV'  concrete  was  593 
cubic  yards,  while  the.  final  estimate  shows  1,519.88 
yards.  By  the  county  requiring  the  grading  to  be 
done  in  the  winter  months,  disastrous  results  were 
caused.  It  was  necessary  to  move  6,211  yards  of 
adobe  according  to  the  estimate  between  these  sta- 
tions, and  it  is  agreed  that  it  is  practically  impossible 
to  move  this  material  during  the  rainy  season.  The 
grading  between  these  stations  could  not  be  finished 
until  the  bridge  was  complete,  as  part  of  the  material 
excavated  had  to  be  hauled  from  the  north  side  of  the 
bridge  to  make  a  fill  on  the  south  side.  The  same  mis- 
take, as  to  clearance,  appears  to  have  been  made  in 
the  plan  for  the  Steinman  bridge  that  was  made  by  the 
engineers  on  the  Dollarhide  bridge.  Owing  to  delays 
on  the  Steinman  bridge  in  mixing  and  pouring  the 
concrete  in  freezing  weather,  elaborate  precautions 
had  to  be  taken  to  prevent  damage  from  frost.  This 
was  required  by  the  county  engineers.  It  appears  that 
it  was  necessary  for  the  plaintiff  to  heat  the  water  and 
the  gravel  and  maintain  a  watchman  to  keep  the  fires 
going  as  a  protection  against  frost.  The  contract  re- 
quired the  work  to  be  completed  September  1,  1914, 
but  the  right  of  way  between  these  stations  was  not 
secured,  nor  the  plans  of  the  bridge  furnished  until 
about  five  weeks  after  that  date.  The  changes  in  this 
bridge  were  so  radical  that  it  cannot  be  successfully 
maintained  that  such  a  structure  as  completed  was 
within  the  contemplation  of  the  parties  when  they 
made  the  contract :  9  C.  J.,  §  73,  p.  734.  See  Eayden 
V.  Astoria,  74  Or.  525  (145  Pac.  1072).  A  similar  situ- 
ation  as  is  here  presented  was  before  the  court  in 
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Indianapolis  Northern  Traction  Co.  v.  Brennan,  174 
Ind.  1,  24'  (87  N.  E.  215,  223,  30  L.  R.  A.  (N.  S.)  85). 
The  court  there  said : 

**The  contract  under  which  they  were  ^obligated  re- 
quired that  all  of  the  work  which  they  had  contracted 
to  perform  should  be  completed  by  Augnst  15,  1903. 
Certainly,  when  appellant  company  obligated  these 
parties  to  do  and  finish  the  work  within  a  fixed  period, 
it^  was  its  duty  to  afford  them  a  fair  and  reasonable 
opportunity  to  begin  and  complete  the  work;  or,  in 
other  words,  under  the  mutual  contract  entered  into 
between  it  and  them,  it  became  its  duty  to  furnish  the 
required  material,  secure  the  right  of  way,  and  have 
the  road  grade  in  readiness,  as  required  by  the  con- 
tract,  so  that  appellees,  in  the  exercise  of  reasonable 
diligence,  might  begin  and  finish  the  work  within  the 
prescribed  period  without  being  subjected  to  unreason- 
able cost  or  expenses  on  account  of  the  default,  delays, 
and  hindrance  of  appellant.  Its  default  or  failure  in 
these  respects  would  subject  it  to  liability  for  what- 
ever damages  appellees  might  reasonably  sustain  on 
that  account.  •  •  '*  Citing  ^'Fre^ich  v.  Cunningham, 
149  Ind.  632,  637  (49  N.  E.  797),  and  authorities  there 
cited ;  Louisville  etc,  R.  Co.  v.  Donnegan,  111  Ind.  179 
(12  N.  E.  153);  Letvis  v.  Atlas  etc., Co,,  61  Mo.  534; 
Minneapolis  Mill  Co.  v.  Goodnow,  40  Minn.  497  (42 
N.  W.  356,  4  L.  R.  A.  202) ;  Mississippi  River  Logging 
Co.  V.  Robson,  69  Fed.  773  (16  C.  C.  A.  400).'* 

See,  also,  Salt  Lake  City  v.  Smith,  104  Fed.  457  (43 
C.  C.  A.  637). 

The  contract  in  question  in  the  present  case  stipu- 
lates in  regard  to  extra  work  as  follows : 

**The  contractor  shall  do  such  extra  work  and  fur- 
nish such  materials  as  may  be  required  by  the  State 
Hicrhway  En^neer  for  the  proper  completion  or  con- 
struction of  the  whole  work  herein  contemplated ;  *  * 
The  contractor  shall  receive  for  such  extra  work  the 
actual  cost  of  all  materials  furnished  by  i  him  as  shown 
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by  his  paid  vouchers.  For  such  labor  and  teams  as 
are  necessary  he  shall  receive  the  current  prices  in  the 
locality,  which  shall  have  been  agreed  to  in  writing  by 
the  engineer  and  by  the  contractor,  plus  ten  (10)  per 
cent.'' 

By  this  stipulation  the  parties  fixed  a  certain  rate 
of  payment  for  extra  work  of  this  character,  thus 
avoiding  the  question  as  to  *  *  reasonable  value. ' '  This 
construction  of  the  contract  by  the  parties  is  borne  out 
in  making  and  receiving  payment  at  force  account 
prices  for  similar  extra  work  as  that  performed  be- 
tween  Stations  563  and  594.  The  proof  sustains  the 
claim  made  by  plaintiff  both  as  to  material  and  labor. 
The  bridge  as  constructed  and  the  work  done  between 
these  stations  was  entirely  different  from  that  contem- 
plated by  the  contract  in  the  first  instance.  The  stipu- 
lation made  a  part  of  the  contract  that  the  state  high- 
way engineer  during  the  progress  of  the  work  might 
by  giving  written  notice  to  the  contractor,  alter  any 
of  the  details  of  the  construction  in  any  manner  that 
might  be  found  expedient  or  suitable  without  invali- 
dating the  contract,  relates  as  the  language  suggests  to 
details,  or  proportionally  small  changes  as  when  neces- 
sary to  the  construction  of  the  contemplated  bridge, 
and  not  to  an  entire  change  of  the  plan  or  time  for  the 
construction  thereof.  The  stipulation  in  the  contract 
that: 

**The  contractor  shaU  receive  for  such  extra  work 
the  actual  cost  of  all  materials  furnished  by  him  as 
shown  by  his  paid  vouchers.  For  such  labor  and 
teams  as  are  necessary  he  shall  receive  the  current 
prices  in  the  locality,  which  shall  have  been  previously 
agreed  to  in  writing  by  the  Engineer  and  by  the  con- 
tractor, plus  ten  (10)  per  cent'* 

—makes  applicable  the  agreement  made  by  the  parties 
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in  regard  to  force-account  prices  above  quoted.  The 
cpntract  having  provided  for  such  a  contingency,  it  is 
unnecessary  to  resort  to  proof  of  the  reasonable  value 
of  the  work.  We  approve  the  finding  of  the  trial  court 
as  to  the  allowance  of  the  work  on  the  Steinman 
section. 

The  contractor  furnished  to  the  agents  of  the  county 
statementsv  of  the  force  account  work  claimed  by  him, 
substantially  as  provided  for  in  the  contract.  Some 
of  these  claims  were  allowed  by  the  county  engineers. 
The  plaintiff  was  not  at  all  times  informed  as  to  what 
items  were  allowed  and  what  were  disallowed,  so  that 
when  the  defendant  county  demanded  of  plaintiff  a 
statement  of  the  vari,ous  items  claimed  by  him,  its 
agents  were  in  possession  of  the  same  detailed  infor- 
mation or  more  than  plaintiff.  Therefore,  it  was  not 
erroneous  for  the  trial  court  to  deny  an  order  requir- 
ing a  further  presentation  of  such  items  under  the 
circumstances  of  this  case.  As  the  trial  of  the  case 
progressed,  counsel  for  the  defendant  county  were  fur- 
nished with  the  various  lists  of  estimates  and  informa- 
tion as  to  the  surveys  and  engineering  work  of  the 
plaintiff's  engineers,  and  were  permitted  access  to  the 
books  of  account  and  other  records  of  plaintiff  so  as  to 
facilitate  a  fair  trial  of  the  cause. 

In  the  construction  of  the  highway,  the  plaintiff  en- 
countered material  known  as  ** adobe,'*  ** gumbo,"  or 
** sticky,"  which  it  is  claimed  on  his  behalf  was  not 
covered  by  the  contract  and  should  be  paid  for  on  a 
basis  of  a  reasonable  value,  under  the  rule  in  Indian- 
apolis Northern  Traction  Co.  v.  Brennan,  174  Ind.  1 
(87  N.  E.  215,  228,  90  N.  E.  65,  68,  91  N.  E.  503,  30 
L.  B.  A.  (N.  S.)  85) ;  Holm  v.  Chicago,  M.  d  P.  S.  Ry, 
Co.,  59  Wash.  293  (109  Pac.  799). 
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10.  The  determination  of  this  question  depends  upon 
the  classifications  made  in  the  contract.  The  material 
mentioned  in  the  contract  is  comprised  under  the  heads 
Earth,  Hard-pan,  Loose  Rock,  Solid  Rock,  Shell  Rock 
and  Solid  Rock  Borrow.  Earth  will  include  clay, 
sand,  loam,  gravel  and  all  hard  material  that  can,  in 
the  opinion  of  the  engineer,  be  reasonably  plowed,  and 
all  earthy  matter  or  earth  containing  loose  stones  or 
boulders  intermixed,  and  all  other  material  that  does 
not  come  under  the  classification  of  hard-pan,  loose 
rock,  solid  rock,  shell  rock  and  solid  rock  borrow. 

11.  **Hard-pan*'  will  include  material,  not  joose  or 
solid  rock,  that  cannot,  in  the  opinion  of  the  engineer 
be  reasonably  plowed,  on  account  of  its  own  inherent 
hardness.  It  is  the  position  of  the  engineers  of  the 
county  that  adobe  comes  within  the  classification  of 
*' earth  ^'  according  to  the  contract,  but  in  the  allowance 
of  accounts  a  portion  of  this  material  was  classified  as 
hard-pan. 

12.  It  is  shown  by  the  evidence  that  adobe  cannot 
be  reasonably  plowed.  This  would  seem  to  bar  it 
from  the  classification  of  earth.  Strictly  speaking,  of 
course,  it  is  part  of  the  earth,  but  it  appears  to  us  that 
in  the  printing  of  the  contract,  and  the  execution  of 
the  same,  this  class  of  material  was  not  within  the  con- 
templation of  the  contracting  parties,  and  was  not  pro- 
vided for  by  the  terms  of  the  contract.  When  we  take 
into  consideration  that  in  the  Siskiyou  Mountains 
where  this  road  is  located,  there  are  many  kinds  of 
material  encountered,  such  as  lava  formation,  it  is  not 
at  all  strange  that  the  provision  should  have  been 
omitted  from  the  contract.  Neither  does  the  * '  gumbo ' ' 
come  within  the  specification  of  hard-pan  which  *'on 
account  of  its   own  inherent  hardness**   cannot  be 
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plowed.  It  appears  from  the  evidence  that  adobe  in 
its  natural  state  cannot  be  successfully  blasted  or 
plowed,  but  to  use  the  description  given  it  had  to  be 
**dug  out'*  as  best  it  could  be.  It  is  shown  that  dur- 
ing the  wet  season  it  is  very  difficult  to  handle  adobe 
on  account  of  its  being  so  sticky,  and  when  it  has  dried 
it  is  nearly  as  hard  as  rock,  and  that  a  reasonable  com- 
pensation for  excavation  of  this  material  is  seventy- 
five  cents  per  cubic  yard.  The  plaintiff  having  con- 
tracted to  construct  the  highway  which  necessitated 
the  excavation  of  the  material  known  as  adobe,  and 
no  price  being  agreed  upon  therefor,  the  law  fixed  the 
price  at  its  reasonable  value.  It  appears  to  have  been 
partially  conceded  by  the  engineers  for  the  county  that 
adobe  was  not  provided  for  by  the  contract  by  a  por- 
tion of  this  material  being  classified  as  hard-pan. 
This  was  not  an  equitable  classification,  the  unit  price 
of  hard-pan  being  less  than  one  half  the  actual  cost  of 
moving  adobe.  While  it  may  not  be  impossible  to  plow 
adobe,  the  testimony  clearly  shows  that  it  is  not  prac- 
ticable to  do  so.  In  Indianapolis^  Northern  Traction 
Co.  V.  Brennan,  174  Ind.  1  (87  N.  E.  215,  228,  90  N.,E. 
65,  68,  91  N.  E.  503,  30  L.  E.  A.  (N.  S.)  85),  the  court 
in  considering  the  contract  specifications  said : 

^*The  term  *  plowed'  was  certainly  used  in  its  usual 
meaning,  and  must  have  been  so  understood  by  the 
parties.  They  did  not  mean  or  intend  thereby  the 
mere  'rooting-up'  of  the  material  or  cutting  a  very 
shallow  furrow,  or  such  plowing  as  would  require  men 
to  ride  upon  the  whiffletree  and  upon  the  plow  beam 
in  order  to  keep  the  nose  of  the  plow  in  the  material 
which  was  attempted  to  be  plowed." 

This  language  is  particularly  applicable  to  the  mate- 
rial in  question  as  described  by  the  witnesses.    The 
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finding  of  the  trial  court  in  this  respect  was  reasonable 
and  equitiable,  and  we  approve  the  same. 

As  to  the  correctness  of  the  final  estimate  as  the  de- 
termination of  the  quantities  and  kinds  of  material  to 
which  the  unit  prices  fixed  by  the  contract  were  appli- 
cable, it  seems  plain  that  unless  Mr.  Bowlby,  the  high- 
way engineer,  and  Mr.  Kittredge,  his  assistant,  had 
reliable  data  to  determine  quantity  and  classification, 
the  estimate  must  of  course  lose  the  benefit  of  any  pre- 
sumption in  its  favor.  The  contract  provides  that 
*'all  grading  shall  be  done  and  estimated  by  the  cubic 
yard.'*  The  obvious  purpose  of  this  provision  was  to 
insure  payment  to  the  contractor  for  the  actual  quan- 
tities and  not  for  any  theoretical  quantities  excavated 
by  him.  The  measurements  of  the  county  engineers 
were  largely  the  theoretical  contents  of  the  road  prism 
as  it  was  expected  the  excavation  would  take  place. 
The  lateral  lines  of  the  excavation  were  assumed  by 
the  county  engineers  on  the  hypothesis  that  material 
of  a  certain  character  allowing  a  certain  slope  line 
would  be  encountered  when  the  excavation  was  made. 
Of  course  whenever  a  different  kind  of  material  was 
encountered,'  the  actual  slope  line  was  necessarily 
either  flatter  or  steeper,  and  the  theoretical  contents 
of  the  road  prism  did  not  represent  the  actual  excava- 
tion. The  practice  of  employing  offsets  in  case  of  line 
changes  adopted  by  the  county  engineers  resulted  as 
follows :  Whenever  an  offset  was  employed  on  a  curve, 
the  theoretical  contents  of  the  excavation  did  not  corre- 
spond with  the  actual  excavation,  the  line  being  length- 
ened or  shortened,  and  the  distance  between  cross- 
sections  thereby  affected. 

We  have  carefully  re'ad  the  evidence  and  examined 
the  case  from  many  angles,  which  time  and  space  for- 
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bids  a  lengthy  statement  in  regard  to.  There  was  no 
error  in  the  trial  court  refusing  to  dismiss  the  suit  at 
the  close  of  the  introduction  of  testimony,  or  in  ren- 
dering the  decree. 

With  the  change  in  the  figures  above  mentioned,  the 
decree  of  the  lower  court  is  affirmed. 

Affirmed.    BsHSABiNa  Dekibd, 

HooBE^  J.,  absent. 


Denied  July  15,  1919. 

Petition  for  BsHEABiNa. 

(182  Pac.  380.) 

On  petition  for  rehearing.    Denied. 

Mr.  Alfred  E.  Reames  and  Mr.  Oeorge  M.  Roberts, 
District  Attorney,  for  the  petition. 

Mr.  Loyal  H.  McCarthy,  Mr.  Samuel  B.  Huston  and 
Messrs.  Carey  d  Kerr,  for  plaintiff  and  respondent. 

Messrs.  Chamberlain,  Thomas  Kraemer  <&  Humph- 
reys, for  defendant  and  respondent 

In  Banc. 

BEAN,  J. — Acknowledging  our  appreciation  of  the 
assistance  rendered  by  the  briefs  of  able  counsel  upon 
both  sides  of  this  suit,  we  note  that  it  is  earnestly 
urged  upon  a  petition  for  rehearing  that  the  court 
erred  in  affirming  the  decree  of  the  trial  court  for  the 
\Bame  amount  as  there  decreed  by  reason  of  the  fact 

m 

that  this  court  arrived  at  its  conclusion  by  a  different 
process  from  that  followed  by  the  trial  court. 
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13,  14.  Onr  f  ormei^  memorandum  in  this  case  indi- 
cates that  plaiiitiff  not  having  appealed  from  the  decree 
of  the  lower  court,  w^  could  not,  if  the  testimony  war- 
ranted, find  for  plaintiff  in  any  greater  sum  than  the 
decree  appealed  from.  We  do  not  think  that  the 
appellate  court  in  the  consideration  of  the  case  under 
Section  556,  L.  0.  L.,  which  provides  for  a  trial  de 
novo  upon  the  transcript,  and  the  evidence  is  confined 
to  rr  would  necessarily  follow  the  same  path  of  the 
trial  court,  or  be  governed  by  the  same  reasoning,  or 
make  the  same  figures  in  computing  the  amount  due  as 
made  in  the  decree  appealed  from.  The  language  of 
the  opinions  of  this  court  heretofore  rendered  does  not 
confine  a  review  upon  an  appeal  in  an  equity  suit 
within  such  strict  limits.  In  Powers  v.  Powers,  46  Or., 
at  page  481  (80  Pac,  at  page  1059),  former  Justice 
Bean  uses  the  following  language : 

''Much  of  appellant's  brief  is  devoted  to  a  discus- 
sion of  the  question  whether  the  findings  of  fact  of  the 
trial  court  are  supported  by  the  evidence.  Under  our 
statute,  on  an  appeal  from  a  decree  in  a  suit  in  equity, 
the  cause  is  tried  de  novo  upon  the  transcript  and  evi- 
dence accompanying  it,  and  a  final  decree  rendered 
here,  without  reference  to  the  findings  or  conclusions 
of  the  trial  court. '^ 

In  Gentry  v.  Pacific  Livestock  Co.,  45  Or.,  at  page 
236  (77  Pac,  at  page  116),  the  same  learned  justice 
said : 

''Under  our  statute,  on  an  appeal  from  a  decree  in 
a  suit  in  equity,  the  case  is  tried  de  novo,  and  a  final 
decree  entered  by  the  appellate  court,  without  refer- 
ence to  the  findings  of  fact  or  conclusions  of  law  of  the 
trial  court." 

Whatever  our  view  may  be  in  regard  to  the  evidence 
in  the  case  as  to  the  amount^  we  confine  the  same  to  the 
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amount  found  by  the  trial  court.  We  arrive  at  the 
same  conclusion  as  the  trial  court  by  a  different  route, 
and  know  of  no  decision  in  this  state  tliat  restricts  or 
hinders  such  a  trial  de  novo. 

In  the  short  time  of  thirteen  years  that  the  writer 
has  been  engaged  on  this  end  of  the  line  of  work,  a 
more  solid  record  of  material  testimony,  either  of  such 
volume  or  of  any  length,  has  never  been  examined. 
We  were  pleased  to  give  it  our  best  thought  and  most 
careful  attention,  employing  all  the  time  necessary. 
This  we  are  aware  is  not  indicated  by  the  memoran- 
dum opinion. 

15.  Counsel  for  the  county  maintain  with  consider- 
able zeal 

''That  if  the  court  shall  set  aside  the  award  of  the 
highway  department,  and  make  a  new  award,  the  bur- 
den of  proving  the  items  upon  which  such  award  must 
be  based,  rested  upon  the  plaintiff.  *  *  That  no  evi- 
dence whatever  of  a  substantive  nature  was  ever 
introduced  to  substantiate  a  single  item  of  such  ac- 
count," referring  to  ''force  account.'* 

This  important  question  was  called  to  the  attention 
of  the  court  at  the  oral  argument  of  the  case,  and  com- 
mented upon  by  the  respective  counsel.  The  length  of 
the  record  practically  precludes  a  discussion  of  every 
point  in  the  case.  If  we  take  this  one  which  is  so  ably 
and  strenuously  contended  for  on  behalf  of  the  county, 
it  will  illustrate  the  others  to  a  certain  extent. 

Referring,  first,  to  some  of  the  issues  made  in  the 
pleadings  relative  to  the  force  account  work  which  are 
illustrative  of  the  remainder,  we  find  in  paragraph 
XVII  of  the  complaint  the  following: 

"That  at  a  certain  other  point  on  the  line  of  said 
highway  between  Stations  392  and  398,  heretofore 
known  and  referred  to  between  the  parties  as  the 
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*  Siskiyou  Curve,'  the  said  State  Highway  Engineer 
made  certain  substantial  changes  in  the  location  of 
said  highway  and  certain  substantial  alterations  in  the 
plans  thereof,  and  in  making  such  changes  and  altera- 
tions failed  to  furnish  to  the  plaintiff  proper  stakes  or 
elevations  or  directions  for  constructing  that  portion 
of  said  highway,  and  plaintiff  was  compelled  by  direc- 
tion'of  said  State  Highway  Engineer  to  keep  a  large 
force  of  men  on  the  ground  at  great  expense  waiting 
for  directions  as  to  the  manner  of  doing  such  work,  and 
by  reason  of  such  changes,  alterations  and  delays, 
plaintiff  suffered  damages  in  the  sum  of  $804. 

;*That  at  Stations  674+90,  526+90,  and  615+20  of 
said  highway,  the  plaintiff  put  in  place,  under  the 
gr^de  of  said  highway,  strictly  in  accordance  with  the 
plans  and  specifications  and  undfer  the  direction  of 
said  State  Highway  Engineer  certain  unprotected  con- 
crete culvert  pipe.  That  the  plans  providing  for  the 
use  of  such  pipe  at  said  three  points  were  defective 
for  the  reason  that  the  pipe  specified  by  the  said  State 
Highway  Engineer  for  such  use  was  not  of  sufficient 
strength  to  support  the  grade  of  the  highway  con- 
structed thereover,  and  said  pipe  at  each  of  said  three 
points  was  crushed  by  the  weight  of  the  fill  placed 
thereon.  That  thereupon,  and  after  the  said  fill  was 
so  completed,  the  said  State  Highway  Engineer 
directed  and  required  the  plaintiff  to  tunnel  through 
the  said  highway  fill  at  said  three  points  and  construct 
therein  and  thereunder  at  each  of  said  three  points  a 
protected  concrete  culvert.  That  the  work  of  con- 
structing said  three  protected  concrete  culverts  was  ex- 
ceedingly expensive  on  account  of  the  fact  that  the  fill 
at  said  points  had  been  completed.  That  plaintiff  was 
entitled  to  compensation  for  constructing  said  culverts 
at  the  prices  for  force  account  work  so  agreed  upon 
between  the  parties,  and  at  said  prices,  together  with 
the  cost  of  the  material  used  in  such  construction, 
plaintiff  is  entitled  to  compensation  in  the  sum  of 
$3,280-'' 
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The  next  paragraph  XIX,  is  as  follows : 

**That  at  various  other  places  along  the  location  of 
said  highway,  not  hereinbefore  described,  the  said 
State  Highway  Engineer  made  numerous  substantial 
changes  in  the  location  of  said  highway  and  numerous 
substantial  changes  in  the  plans  thereof,  and  in  mak- 
ing such  changes  and  alterations  failed  to  furnish  to 
the  plaintiflF  proper  stakes  or  elevations  or  directions 
for  constructing  said  highway  at  such  points,  and 
plaintiff  was  compelled  by  directions  of  said  State 
Highway  Engineer  to  keep  a  large  force  of  men  on  the 
ground  at  great  expense,  waiting  for  directions  as  to 
the  manner  of  doing  such  work.  That  at  all  points 
along  the  line  of  said  highway  the  said  State  Highway 
Engineer  caused  stakes  to  be  set  indicating  the  eleva- 
tions of  the  completed  road  bed  of  said  highway  and 
said  elevations  were  computed  by  said  Engineer  with 
reference  to  a  large  number  of  bench  marks  which  the 
said  Engineer  had  caused  to  be  established  along  the 
line  of  said  highway,  and  which  bench  marks  the  said 
Engineer  represented  to  the  plaintiff  were  in  agree- 
ment one  with  another.  That  the  said  bench  marks 
were  in  a  large  number  of  cases  erroneous  and  not  in 
agreement  one  with  another,  and  as  a  result  the  grade 
stakes  so  set  for  the  finished  road  bed  were  erroneous 
and  the  plaintiff  was  therefore  required  and  directed 
by  the  said  Engineer  to  change  the  grade  of  large  por- 
tions of  said  highway  after  they  had  been  completed 
in  accordance  with  said  stakes. 

**That  the  plaintiff  was  entitled  to  compensation  for 
performing  the  work  der-^ribed  in  this  paragraph  at 
the  prices  so  agreed  upon  between  the  parties  for  force 
account  work  and  at  said  prices,  plaintiff  is  entitled  to 
compensation  in  the  sum  of  $15,344.25.'* 

In  paragraph  XXI,  it  is  alleged  as  follows : 

I  ««  •  •  That  in  accordance  with  the  terms  of  said 
contract  plaintiff  delivered  to  the  defendant  County 
of  Jackson  on  or  before  the  15th  day  of  each  calendar 
month  bills  for  all  the  force  account  work  above  de- 
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scribed   performed   during   the   preceding   calendar 
month." 

Paragraph  XVII  is  answered  in  paragraph  XIII  of 
the  answer  as  follows : 


That  as  to  the  allegations  of  paragraph  XVII  of 
the  complaint,  this  defendant  denies  that  at  a  certain, 
or  any,  point  on  the  line  of  said  highway  between  Sta- 
tions 392  and  398,  designated  in  the  complaint  as  Siski- 
you Curve,  or  elsewhere,  the  State  Highway  Engineer 
made  certain  substantial,  or  any,  changes  in  the  loca- 
tion of  said  highway,  or  certain,  or  any,  alterations  in 
the  plans  thereof  or  that  in  the  making  of  such,  or  any 
changes  or  alterations,  failed  to  furnish  the  plaintiff 
with  proper  stakes  or  elevations  or  directions  for  con- 
structing that  or  any  portion  of  said  highway,  or  that 
the  plaintiff  was  compelled  by  direction  of  said  State 
Highway  Engineer  to  keep  a  large,  or  any,  force  of 
men  on  the  ground  at  great,  or  any,  expense,  waitinp: 
for  directions  as  to  the  manner  of  doing  the  work,  or 
for  any  reason,  or  by  reason  of  any  such  changes, 
alterations  or  delays  the  plaintiff  suffered  damage  in 
the  sum  of  $804,  or  any  other  sum,  or  otherwise,  than 
as  hereinafter  alleged." 

With  a  further  answer  which  reads : 

"Further  answering  the  allegations  of  Paragraph 
XVn  of  the  complaint,  relating  to  work  at  the  Siski- 
you Curve  this  defendant  alleges  that  the  plaintiff  did 
suffer  some  loss  at  said  point  due  to  changes  in  loca- 
tion rind  which  were  unavoidable,  but  within  the  terms 
of  the  contract,  and  for  all  extra  work  performed  by 
him  he  was  allowed  force  account  therefor  amounting 
to  $154.38,  and  in  the  final  estimate  hereinafter  re- 
ferred to  he  was  allowed  under  the  head  of  'Extra 
Work  Siskiyou  Station'  the  further  sum  of  $950,  which 
was  allowed  to,  and  did,  include  all  of  the  claims  and 
demands  of  plaintiff  in  said  Paragraph  XVII  and  all 
damages  sustained  by  him  by  reason  of  any  changes, 
alterations  or  delays  at  said  Station  and  was  intended 
to  and  did  cover  every  demand  on  account  of  any  of 
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the  matters  alleged  in  said  Paragraph  XVII  of  the 
complaint. ' ' 

Paragraph  XIX  is  answered  as  follows  by  Para- 
graph XV: 

*' As  to  the  allegations  of  paragraph  ^TY  of  the  com- 
plaint, the  defendant  denies  that  at  various  other 
places  along  the  location  of  said  highway,  not  specifi- 
cally described  in  the  complaint,  or  elsewhere,  the  said 
State  Highway  Engineer  made  various  substantial,  or 
auy,  changes  in  the  location  of  said  highway  or  numer- 
ous substantial,  or  any,  changes  in  the  plans  thereof, 
except  as  hereinafter  alleged,  or  that  in  the  making  of 
any  changes  or  alterations,  failed  to  furnish  the  plain- 
tiff with  proper  stakes  or  elevations  or  directions  for 
constructing  said  highway  at  such  points,  or  that  plain- 
tiff was  compelled  by  direction  of  State  Highway  En- 
gineer to  keep  a  large,  or  any,  force  of  men  on  the 
ground  at  great,  or  any,  expense  waiting  for  directions 
as  to  the  manner  of  doing  such  work  or  for  any  other 
reason ;  denies  that  the  bench  marks  mentioned  in  said 
paragraph  XIX  of  the  complaint  were  in  a  large,  or 
any,  number  of  cases  erroneous  or  not  in  agreement 
with  one  another,  or  that  as  a  result  the  grade  stakes 
so  set  for  the  finished  road  bed  were  erroneous,  or  that 
they  were  at  all  erroneous,  and  denies  that  the  plain- 
tiff was,  therefore,  or  at  all  directed  by  said  Engineer 
to  change  a  large  portion  of  said  highway  after  the 
same  had  been  completed  lA  accordance  with  said 
stakes,  or  otherwise,  except  as  hereinafter  alleged; 
denies  that  the  plaintiff  was  or  is  entitled  to  compensa- 
tion for  performing  the  work  described  in  said  para- 
graph at  force  account  prices  or  at  any  other  prices 
than  those  specified  in  the  contract,  or  that  at  said 
prices,  or  at  all,  the  plaintiff  is  entitled  to  compensa- 
tion in  the  sum  of  $15,344.25,  or  any  other  sun;,  or  at 
all,  except  as  hereinafter  alleged.'' 

The  allegation  as  to  delivering  to  the  county  on  or 
before  the  fifteenth  day  of  each  calendar  month,  bills 
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for  all  of  the  force  account  work  performed  during  the 
preceding  calendar  month  as  alleged  in  paragraph 
XXI  is  denied. 

Of  course,  no  one  contends  but  that  the  burden  of 
proof  is  upon  the  plaintiff.  The  important  question 
is :  Has  he  borne  the  burden  f 

Our  notes  made  when  reading  the  testimony  obvi- 
ate the  necessity  of  again  perusing  over  two  thousand 
pages  of  typewritten  testimony.  Eeferring  to  them, 
thence  the  record,  we  find  at  page  148  et  seq.  of  the 
transcript  of  testimony  that  Mr.  Sweeney,  the  plain- 
tiff, when  a  witness  in  his  own  behalf,  was  interro- 
gated upon  cross-examination  in  regard  to  having  all 
his  books  of  account  at  the  beginning  of  the  trial.  He 
answered  as  follows : 

**I  expect  from  our  records  it  could  be  worked  up 
but  it  would  take  a  long  time  to  do  it.  You  must  re- 
member too  that  I  am  a  little  short  of  money,  I  don't 
want  to  go  out  and  hire  a  lot  of  auditors  and  so  on  to 
do  this.'' 

To  the  question: 

'*But  when  you  filed  the  complaint  and  made  your 
demand  under  a  certain  paragraph  of  your  complaint 
for  fifteen  thousand  three  hundred  and  forty-four  dol- 
lars, under  paragraph  19  of  your  complaint, — ^before 
you  could  swear  to  this  complaint,  swear  to  your  com- 
plaint making  up  those  items  you  had  to  know  it  was 
corrects 

— ^he  answered : 

''The  bills  had  all  been  furnished;  we  have  a  dupli- 
cate of  those  bills.'* 

— ^meaning,  as  we  understand  the  record,  that  the  bills 
for  the  force  account  work  under  the  contract  stipu- 
lating the  prices  had  been  furnished  to  the  county. 
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Frequent  reference  is  made  throughout  the  record  to 

bills  for  ''force  account"  work. 

At  page  648  et  seq.,  of  the  testimony,  referring  to  an 

item  of  force  account,  to  the  question : 

*'What  was  the  amount  of  the  work  performed  at 
force  account  in  youfr  opinion,  or  according  to  your 
best  recollection  f" 

— ^he  answered:  *'It  was  $52.50.'* 

Whereupon  counsel  for  the  county  propounded  the 

following : 

''Let  me  ask  you,  Mr.  Sweeney,  a  question  right 
there.  Mr.  Sweeney,  you  wouldn't  be  able  to  testify 
to  that  except  by  looking  at  this  tabulated  statement 
(PlaintiflF's  Exhibit  90)  that  you  have  in  your  hand 
would  you, — ^you  don't  know  that  from  your  independ- 
ent recollection!" 

To  which  the  witness  answered : 

ft 

*'I  know  about  the  work  being  done.  I  know  where 
the  work  is,  and  I  know  about  the  work  being  done, 
but  as  to  the  amount,  I  wouldn't  know,  but  I  know 
there  was  work  done  there.  *  * 

"  Q.  In  other  words,  this  testimony  that  you  are  giv- 
ing here  is  just  what  you  take  oflF  of  that  tabulated 
statement  there  that  counsel  handed  youf 

"A.  A  lot  of  it, — I  could  tell  the  circumstances  con- 
nected with  the  work,  and  a  lot  of  it  I  couldn't  remem- 
ber the  details  of  it  because  it  is  quite  a  little  while  ago 
and  there  were  a  lot  of  changes  being  made  and  I 
couldn't  possibly  keep  track  of  all  of  them  over  four- 
teen miles  of  work.  But,  in  a  general  way  I  knew 
about  them  and  I  have  specifically  talked  over  those 
things  with  the  lime  keeper  and  the  foreman  and  given 
them  my  idea  of  what  their  force  account  work  was 
and  that  sort  of  thing. 

"Mr.  Reames:  But  as  to  the  amount  of  the  labor  on 
these  different  jobs,  you  don't  know  that,  and  you 
wouldn't  know  that  unless  you  read  it  off  of  this  ex- 
hibit that  you  have  there,  would  you! 
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*'The  witness:  No,  sir. 

*' (Further  questions  by  Mr.  Kerr.) 

'*Q.  Have  you  examined  in  the  last  few  days,  Mr. 
Sweeney,  the  copies  of  the  force  bills  rendered  under 
your  direction  which  are  on  file  in  your  office  covering 
these  items  in  this  Plaintiff's  Exhibit  *90't 

**A.  Yes,  sir. 

"Q.  Do  these  force  bills  and  this  recapitulation  of 
the  force  bills  recall  to  your  mind  any  recollection  of 
any  work  having  been  done  on  this  highway  with  re- 
spect to  excavating  below  water  t 

**A.  Well,  of  course,  it  was  called  to  my  attention 
and  I  knew  it  was  done  at  the  time  it  was  done,  and 
where  it  was  done  about, — ^well  it  was  at  a  box  culvert 
down  on  DoUarhide, — Mr.  Dexter  was  in  charge  of  that 
work, — ^it  was  the  first  box  culvert  on  the  line. 

**Q.  Well,  why  did  you  think  it  was  force  account 
instead  of  work  under  the  contract? 

**A.  Well,  it  was  under  water  and  we  always  figure 
that  work  under  water  is  something  that  is  usually 
paid  force  account  for, — as  a  matter  of  fact  because  it 
wasn't  in  the  contract  as  far  as  I  could  see,  and  it  is 
something  special, — and  the  cost  is  a  little  more  money 
than  ordinary  excavatiop.*' 

The  testimony  proceeds : 

**Q.  What  is  the  next  item  on  this  Plaintiff's  Ex- 
hibit '90't 

**A.  Well,  retaining  walls  in  under  culverts,  that 
was  fixing  up  around  the  walls. 

**Q.  And  what  culverts? 

**A.  At  this  same  culvert. 

*'Q.  And  why  do  you  think  that  was  properly 
chargeable  to  force  account? 

**A.  Well,  from  the  fact  that  they  had  to  get  some 
material  you  know,  rock  and  stuff  like  that  to  fix  up 
under  the  wall. 

**Q.  You  remember  that  work  being  donet 

**  A    Y^es   sir 

"Q.'  What  was  the  next  item  on  this  Exhibit  *90'  in  * 
this  segregation! 
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*  *  A.  Well,  that  is  the  moving  cement  at  station  507, 
that  is  up  at  the  DoUarhide  Bridge, — that  was  some- 
thing in  the  nature  of  a  tent  and  cement  being  in  the 
roadway  and  having  to  be  moved. 

**Q.  Do  you  remember  it  being  moved! 

*'A.  Yes,  sir. 

'*Q.  And  what  is  the  next  itemt 

**A.  The  next  item  is  for  retrimming  slopes  and 
borrow  from  slopes. 

*'Q.  What  do  you  remember  about  thatt 

**A.  Well,  I  remember  we  done  a  lot  of  retrimming, 
quite  a  lot  of  retrimming  of  those  places,  and  we  bor- 
rowed from  slopes.  I  presume  that  was  up  there  on 
the  DoUarhide  Work,  there  was  a  borrow  from  some 
slopes  there. 

**Q.  Under  whose  orders  was  that  work  donet 

**A.  Well,  under  the  engineer's  orders. 

**Q.  And  why  did  you  cause  it  to  be  billed  as  force 
account  1 

'*A.  Because  that  certainly  was  extra  work,  it  was 
extra  work  for  us. 

**Q.  Why  was  it  extra  work? 

**A.  Because  you  trim  a  slope  down  and  then  after 
you  have  gone,  you  have  to  come  back  and  retrim  it 
again, — trimming  a  slope  is  a  little  more  expensive 
because  it  has  to  be  trimmed  to  make  a  kind  of  a  nice 
appearance,  and  it  costs  a  little  money  to  do  that  if 
you  have  to  go  and  retrim  it  again,  why  you  just  have 
to  spend  that  much  more  extra  money. 

*'Q.  Why  did  you  charge  borrow  from  slopes  as 
force  account? 

*'A.  Well,  I  suppose  we  had  to  go  and  borrow  to  get 
material,  I  suppose  to  make  the  road  bed. 

**Q.  And  if  you  borrowed  would  it  be  necessary  to 
retrim  that  slope? 

**A.  Well,  that  particular  slope  I  don't  believe  it 
was  retrimmed  up  very  much  to  the  best  of  my  recol- 
lection, it  may,  they  may  have  ruflfed  it  up  a  little  bit 
where  they  made  a  borrow  there,  but  in  most  of  the 
places  why  the  slopes  was  retrinmaed. 
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'^Q.  Supposing  this  had  been  borrowed  from  a  place 
other  than  a  slope,  would* it  have  been  force  account! 

''A.  Sirt 

**Q.  Suppose  it  had  been  borrowed  from  a  place 
other  than  a  slope,  would  it  have  been  force  account? 

**A.  No,  sir. 

**Q.  Why  would  it  be  force  account  because  it  was 
borrowed  from  a  slope? 

*'A.  Well,  we  had  already  finished  the  work  there 
one  time  and  trimmed  the  slope  and  then  went  away 
and  we  were  ordered  to  dig  into  it  again. ' ' 

Mr.  Sweeney  testified  in  a  similar  manner  in  rela- 
tion to  the  different  items  of  force  account  work.  He 
certainly  claimed  to  have  a  good  deal  of  knowledge  in 
regard  to  the  matter.  He  stated  that  he  was  on  the 
work  practically  all  of  the  time,  and  was  absent  on 
trips  to  Portland  to  borrow  money  for  short  periods 
of  time.  His  testimony  in  regard  to  the  work  being 
done  is  not  contradicted  in  any  way.  Indeed  as  we 
understand  the  theory  of  the  defendant  during  the  trial 
of  the  cause,  it  was  not  that  the  force  account  work 
was  not  performed  by  plaintiff,  but  that  he  was  not  en- 
titled to  payment  therefor  at  force  account  prices ;  that 
the  liquidation  should  be  at  the  regular  contract  or 
unit  prices. 

Mr.  M.  0.  Bennett,  one  of  the  engineers  for  the 
county,  in  his  testimony  when  a  witness  in  behalf  of 
that  defendant,  on  cross-examination,  explained  the 
matter  fully  as  follows : 

*'Q.  Well,  these  plaintiff's  exhibits  that  have  been 
put  in  in  connection  with  your  testimony,  covering  dis- 
allowed force  bills,  some  of  them  contain  notations  by 
you,  and  some  of  them  do  not,  is  that  correct? 

**A.  Yes,  sir. 

"Q.  And  those  force  bills  which  carry  notations  by 
you  were  force  bills  which  you  investigated  either  per- 
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sonally  or  through  reports  made  to  you  by  your  as- 
sistants f 

**A.  Yes,  sir. 

**Q.  And  those  force  bills  concerning  which  you 
have  testified  would  bear  no  notations  but  were  dis- 
allowed,— ^what  investigation  of  those  did  you  make  if 
any! 

**A.  Well,  I  would  safy  none,  I  guess. 

**Q.  Well,  why  didn't  you  make  investigation  of 
those 1 

**A.  In  my  opinion  they  were  obviously  not  force 
account. 

**Q.  Because  of  the  character  of  the  work? 

**A.  Yes,  sir. 

'*Q.  You  were  back  and  forth  on  the  ground  often 
enough  to  determine  that  question  f 

**A.  I  think  so, 

**Q.  Now,  in  these  force  bills  which  you  have  dis- 
allowed and  upon  which  you  have  put  notations,  there 
was  no.  question  in  your  mind  that  the  work  was  done, 
but  the  question  was,  that  it  was  work  which  fell  under 
the  contract,  that  is  the  work  covered  by  the  disallowed 
part? 

**A.  Yes,  sir. 

*'Q.  The  work  was  done  all  right,  but  it  was  work 
that  was  done  under  the  contract! 

**A.  Yes,  sir. 

*'Q.  And  is  that  true  to  the  other  disallowed  bills 
upon  which  you  made  no  notation! 

*'A.  Yes,  sir. 

**Q.  That  is  true  as  to  all  of  the  force  bills  which 
the  plaintiff  introduced  as  well  as  those  particular  ones 
to  which  you  have  testified! 

*'A.  Yes,  sir.^^ 

We  find  there  was  substantive  evidence  showing  that 
the  force  account  work  was  done.    We  cannot  accede 
to  the  point  so  strenuously  urged  by  counsel. 
•   It  is  alleged  that  certain  claims  against  the  plain- 
tiff for  materials  and  supplies  furnished  in  the  fur- 
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therance  of  the  construction  of  the  road  in  question 
have  been  filed  in  the  County  Court ;  that  some  of  these 
have  been  acknowledged  by  plaintiff;  that  it  is  con- 
ceded by  the  defendant  bank  that  a  portion  of  such 
indebtedness  is  superior  to  its  claim.  The  amounts 
of  such  claims  do  not  indicate  a  necessity  of  changing 
the  figures  of  the  decree  in  favor  of  the  claims  of  the 
bank.  The  obligation  of  the  county,  if  any,  to  pay 
such  claims  for  material,  etc.,  should  not  be  prejudiced 
by  a  final  decree.  In  order  to  protect  the  rights  of  all 
parties  interested  permission  should  be  granted  for 
the  hearing  and  establishment  of  any  such  miscellane- 
ous claims  in '  appropriate  supplemental  proceedings 
in  this  suit,  upon  the  application  therefor  to  the  Cir- 
cuit Court  by  any  of  such  claimants  or  by  the  county 
within  thirty  days  from  the  date  of  the  entry  of  the 
mandate  in  the  lower  court,  and  before  the  satisfaction 
of  the  decree  herein  in  case  such  parties  so  desire.  As 
to  the  amount  and  interest  thereon  found  and  adjudged 
to  be  due  to  the  defendant  bank,  the  payment  should 
not  be  delayed  on  account  of  such  claims.  That  in  the 
event  any  such  claim  or  claims  are  legally  adjudged 
to  be  due  from  plaintiff,  the  same  shall  be  deducted 
from  the  decree  in  favor  of  plaintiff  in  satisfaction 
thereof,  to  the  extent  of  such  established  claims. 

With  this  provision  added,  we  adhere  to  our  former 
opinion*  Affirmed.    Beheabinq  Denied. 
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Argned  June  25,  reversed  and  remanded  July  15,  1919. 

DALLES  CITY  v.  AETNA  ACCIDENT  CO.* 

(182  Pac.  385.) 

Mmxleipal  Oorporatloiis— Paving  OQiitracts--Onarant7  of  Work— ^Ac- 
tion on  Bond — ^Evidence— Snfllciency. 

1.  In  an  action  on  an  undertaking  executed  by  a  paving  company 
and  an  accident  and  liability  company  insuring  faithful  performance 
of  a  pavement  contract  and  providing  for  the  repair  of  defects  at- 
tributable to  defective  workmanship  or  material  within  five  years,  the 
mere  fact  that  the  top  or  wearing  surface  of  the  pavement  wore  out, 
leaving  the  concrete  base  to  disintegrate,  held  not  sufficient  evidence 
to  jus^y  a  finding  of  defective  materials  and  workmanship. 

[As  to  when  relation  of  oosuretyship  exiatai  see  note  in  Ann. 
Cas.  1915A,  1206.] 

From  Wasco :  Feed  W.  Wilson,  Judge. 

Department  1. 

This  is  an  action  upon  an  undertaking  executed  by 
the  defendants  Dolorway  Paving  Company  and  the 
Aetna  Accident  &  Liability  Company,  to  insure  the 
faithful  performance  of  a  contract  for  paving  a  street 
in  the  plaintiff  city.  The  salient  clause  in  the  under- 
taking is  as  follows: 

**Now,  therefore,  if  the  said  principal  shall,  during 
the  period  of  five  (5)  years,  repair  at  their  own  cost 
and  expense,  any  and  all  defects  in  connection  with  the 
said  improvement  contract,  which  are  attributable  to 
defective  workmanship  or  material,  then  this  obliga- 
tion shall  be  void,  otherwise  to  remain  in  full  force  and 
eflfect/^ 

From  the  complaint,  which  was  filed  on  February  13, 
1918,  it  appears  that  the  contract  for  the  paving  was 
let  on  April  30, 1913,  and  the  undertaking  executed  on 

*0n  the  qnestion  as  to  what  conditions  or  defects  are  covered  by 
provisions  in  paving  contract  requiring  contractor  to  keep  paving  con- 
tract in  repair^  see  notes  in  9  K  S.  ▲.  (N.  8.)  154;  49  I«.  B.  A.  (N.  8.) 
928.  Befobtxb. 
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June  2y  1913.  It  is  alleged  that  the  materials  used  in 
the  construction  of  the  pavement  were  defective  in 
quality  and  the  workmanship  also  was  defective,  so 
that  the  structure  had  gone  to  pieces  to  such  an  extent 
as  to  require  repairs  which  would  cost  a  sum  largely 
in  excess  of  the  liability  assumed  in  the  bond,  which 
was  $2,000.  The  defendant  the  Aetna  Accident  &  Lia- 
bility Company  was  the  only  one  that  was  served  with 
summons,  and  the  action  was  prosecuted  against  it 
alone.  This  defendant  answered  the  complaint,  deny- 
ing that  the  pavement 'was  in  need  of  any  repairs 
caused  by  defective  materials  or  workmanship,  and 
pleading  aflSrmatively  that  the  contractor  had  per- 
formed the  work  strictly  in  accordance  with  the  terms 
of  the  contract,  using  good  materials  and  proper  work- 
manship. A  reply  having  been  filed,  there  was  a  trial 
by  jury,  resulting  in  a  verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. 

Reversed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Senn,  Ekwall  &  Recken  and  Mr.  J.  L.  Corri- 
gan,  with  oral  arguments  by  Mr.  Corrigan  and  Mr. 
Prcmk  S.  Senn. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  WUliam  H.  Wilson  and  Mr.  Paul  Childers,  with  an 
oral  argument  by  Mr.  Wilson. 

BENSON,  J. — ^1.  At  the  conclusion  of  the  trial,  when 
both  parties  had  rested,  the  defendant  moved  the  court 
for  a  directed  verdict  upon  the  ground  that  there  was 
an  entire  absence  of  any  evidence  tending  to  prove  that 
the  faulty  condition  of  the  pavement  was  the  result 
of  either  defective  materials  or  workmanship.    The 
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denial  of  this  motion  constitutes  the  only  assignment 
of  error.  We  have  read  the  transcript  of  the  testi- 
mony with  care,  and  have  not  been  able  to  discover  a 
syllable  of  evidence  as  to  the  character  of  the  mate- 
rials used,  or  the  quality  of  the  workmanship.  Indeed, 
the  plaintiff  concedes  that  there  is  no  direct  testimony 
upon  the  subject,  but  contends  that  the  fact  that  the 
top  or  wearing  surface  wore  out,  leaving  the  concrete 
base  to  disintegrate,  as  it  did,  is  ample  evidence  to  go 
to  the  jury  upon  the  question  of  defective  materials 
and  workmanship.  Upon  this  question  we  are  com- 
pelled to  agree  with  the  opinion  of  the  United  States 
Supreme  Court,  as  expressed  in  the  case  of  District  of 
Columbia  v.  Clephane,  110  U.  S.  212  (28  L.  Ed.  122,  3 
Sup.  Ct.  Rep.  568).  This  was  an  action  under  substan- 
tially the  same  sort  of  contract.  No  evidence  was 
given  that  the  material  furnished  by  defendants  was 
unsound,  or  that  the  work  was  not  well  done  in  putting 
it  down.  There  was  evidence  that  within  three  years 
after  the  completion  of  the  work  the  pavement  became 
so  badly  broken  up  and  so  imperfect  as  to  require  ex- 
tensive repairs.  In  the  opinion,  Mr.  Justice  Miller 
says: 

''His  contract  was  to  lay  the  Miller  Wood  Pave- 
ment, a  patented  invention.  Of  the  capacity  of  this 
invention  for  resisting  weather  and  use,  the  Board  of 
Public  Works,  and  not  he,  took  the  responsibility.  *  * 
The  language  of  this  agreement  is,  that  if  any  parts 
thereof,  that  is,  the  pavement,  'shall  become  defective 
from  imperfect  or  improper  materials  or  construction, 
he  will  repair.*  No  evidence  was  offered  that  any  of 
the  material  was  imperfect  or  improper  when  placed 
there,  or  that  any  of  this  construction  was  improperly 
or  defectively  done.  We  think  this  was  necessary  to 
enable  plaintiff  to  recover.  It  will  not  be  presumed, 
because  the  work  needed  repair  within  three  years, 
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that  the  material  furnished  by  plaintiff  was  originally 
imperfect,  or  that  the  construction  was  not  well  done/' 

In  the  case  at  bar,  the  city  authorities  selected  a 
patented  article,  **The  Dolorway  Pavement,''  and  the 
contract  was  based  upon  the  specifications  therefor. 
The  facts  bring  the  case  clearly  within  the  doctrine 
announced  in  the  quotation  above  made.    ' 

It  is  possible  that  upon  a  retrial  the  plaintiff  may 
present  the  necessary  evidence  to  establish  its  claim. 
The  judgment  is  reversed  and  the  cause  will  be  re- 
manded for  a  new  trial.        Bevebssd  and  Remanded. 

McBbids,  C.  J.^  and  Bubnbtt  and  Harris^  JJ., 
concur. 


AtgaeH  May  0,  affirmed  July  15,  1919. 

FRANKLIN  v.  WEBBER. 

(182  Pae.  «19.) 

MMter  and  Berrant— Wockman's  Oompensatloii — Statatas— Construe- 
tton— "SHaft.'' 
1.  Employers'  InabiUty  Act,  providing  tliat  "shafts,  wells,  floor 
openings  and  similar  plaees  of  danger  shall  be  inclosed"  in  its  refer- 
ence to  "shafts"  contemplates  openings  in.  the  ground  or  in  structures, 
and  not  revolving  shafts  in  machinery. 


Master  and  Servant — ^Workmen's  Compensation — Eyldence— Suhse- 
qnent  Bepalra  or  Alterationa. 

2.  In  an  action  under  the  Employers'  Liability  Act  for  injuries  to 
an  employee  caught  in  an  unguarded  shaft  on  a  caterpillar  engine,  it 
was  competent  to  show  the  subsequent  installation  of  a  guard  over 
such  shaft  to  demonstrate  the  practicability  of  guarding  the  shaft 
without  impairing  the  efficiency  of  the  machine. 


Evidence— Workmen's  Compensationr— Declarations  Against  Interest. 

3.  In  an  action  under  the  Employers'  Liability  Act  for  personal 
injuries  sustained  by  being  caught  by  an  unguarded  shaft  on  a  cater- 
pillar engine,  evidence  by  plaintiff  that  after  the  injury  defendant 
came  to  him  and  said  he  had  fixed  the  machine  by  putting  a  box  over 
it  was  admissible  as  a  declaration  against  interest  in  view  of  Section 
727,  subdivision  2,  L.  O.  L. 
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Belease— Frandnlent  Belease — Betum  of   Conslderatioii — ^Necessity — 
Deduction  from  Verdict. 

4.  Wliere  a  release  for  personal  injuries  is  obtained  by  fraud,  a 
return  or  tender  of  the  consideration  paid  is  not  a  requisite  to  main- 
taining an  action  for  damages  by  plaintiff,  and  upon  a  judgment  for 
him  it  is  sufficient  if  the  amount  received  on  the  release  be  deducted 
from  the  verdict. 

[As  to  accident  or  injury  within  act — Disease  as  accident  under 
Workmen's  Compensation  Act,  see  note  in  Ann.  Cas.  1918B,  309.] 

From  Umatilla :  Gilbebt  W.  Phelps,  Judge. 

In  Banc. 

Bruno  Webber  was  engaged  in  farming  about  nine 
hundred  acres  of  land.  The  seeding  was  done  with 
three  drills  drawn  by  a  caterpillar  engine.  Between 
the  engine  and  drills  was  a  cart  upon  which  a  supply 
of  wheat  was  kept,  so  that  for  the  purposes  of  descrip- 
tion we  may  say  that  the  seeding  was  done  with  a  train 
consisting  of  a  caterpillar  engine,  a  cart  and  three 
drills.  This  train  was  Operated  by  two  persons,  an 
engineer  and  a  drill-tender.  The  engineer  ran  the  en- 
gine, and  the  drill-tender  kept  the  drills  filled  with 
seed. 

Webber  employed  Howard  Franklin  to  act  as  drill- 
tender.  The  plaintiff  was  injured  on  November  5, 
1916,  the  second  day  of  his  employment.  The  injury 
occurred  while  Franklin  was  on  the  engine  and  at  a 
time  when  the  engine  was  in  motion.  Among  the  parts 
of  the  engine  was  an  unguarded  shaft.  This  shaft  was 
revolving  and  it  caught  Franklin's  clothing,  drew  his 
left  leg  into  the  machinery  and  seriously  injured  him. 

Franklin  was  at  once  taken  to  a  hospital.  Webber 
held  an  employers'  liability  insurance  policy.  On  No- 
vember 28th,  a  couple  of  weeks  after  the  accident,  an 
agent  of  the  insurance  company  which  had  issued  the 
policy  called  at  the  hospital  where  he  interviewed 
Franklin,  and  as  a  result  of  the  interview  Franklin 


July,  1919.]  Franklin  v,  Webber.  153 

signed  and  delivered  to  the    agent  a  written  release 
which  reads  as  follows : 

**For  the  sole  consideration  of  the  sum  of  One  hun- 
dred sixty  and  no/100  Dollars,  this  28th  day  of  No- 
vember 1916  received  from  Bruno  Webber  I  do  hereby 
acknowledge  full  satisfaction  and  discharge  of  all 
claims,  accrued  or  to  accrue,  in  respect  of  all  injuries 
or  injurious  results,  direct  or  indirect,  arising  or  to 
arise  from  an  accident  sustained  by  me  on  or  about  the 
5th  day  of  November  1916  while  in  the  employment  of 
the  above. 

*' $160.00.'' 

The  insurance  company  paid  and  Franklin  received 
from  it  the  sum  of  $160.  There  is  testimony  to  the 
effect  that  the  company,  at  some  time  afterwards,  paid 
doctor  and  hospital  bills  aggregating  about  $600. 

The  plaintiff  brought  this  action  under  the  Em^ 
plovers'  Liability  Act:  Chapter  3,  Laws  1911.  The 
complaint  alleges  that  the  duties  assigned  to  plaintiff 
required  him  not  only  to  attend  to  the  drills  but  also 
to  oil  certain  parts  of  the  engine  and  that  this  was  a 
work  involving  risk  and  danger;  that  the  defendant 
failed  to  provide  any  guard  or  other  safety  device  for 
the  shaft,  notwithstanding  it  was  practicable  to  have 
guarded  the  shaft  without  impairing  the  eflBciency  of 
the  machine. 

The  answer  denies  the  charge  of  negligence,  avers 
that  the  plaintiff  was  hurt  by  his  own  sole  negligence 
because  his  employment  did  not  require  him  to  be  on 
the  engine,  and  pleads  a  satisfaction  of  the  claim  and 
release  from  liability. 

Besides  denials,  the  reply  avers  that  the  injury  sus- 
tained by  the  plaintiff  together  with  an  operation  per- 
formed upon  his  leg  and  drugs  administered  for  the 
relief  of  pain  and  suffering  had  rendered  him  physi- 
cally and  mentally  weak  and  that  while  in  such  weak 
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condition  the  insurance  company  through  fraud  and 
fraudulent  representations  obtained  the  writing  which 
the  defendant  relies  upon  as  a  release. 

A  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  in  the  sum  of  $3,791.66.  The  defendant 
appealed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Semi,  Ekwail  <&  Recken,  and  Messrs.  Raley 
&  Rcdey,  with  an  oral  argument  by  Mr.  F.  8.  8enn. 

For  respondent  there  was  a  brief  over  the  names  of 

Mr,  Walter  C.  Winslow,  Mr.  Donald  W.  Miles  and  Mr. 
R.  I.  Keaior,  with  an  oral  argument  by  Mr.  Winslow. 

HARRIS,  J.— 1.  Calling  attention  to  the  Em- 
ployers' Liability  Act  as  diagramed  in  Camenzind  v. 
Freekmd  Furniture  Co.,  89  Or.  158, 168  (174  Pac.  139), 
the  plaintiff  has  argued  that  the  words  **  shafts  •  * 
shall  be  inclosed, '*  appearing  after  number  23  in  the 
diagram,  make  it  the  absolute  duty  of  the  master  to 
inclose  a  revolving  shaft.  The  complete  clause,  con- 
taining the  quoted  words,  reads  as  follows : 

**  Shafts,  wells,  floor  openings  and  similar  places 
of  danger  shall  be  inclosed. ' ' 

The  term  ** shaft''  has  various  significations;  but 
the  companion  words  *' wells,  floor  openings"  and  es- 
pecially the  words  **and  similar  places  of  danger" 
make  it  plain  that  the  ** shafts"  referred  to  are  open- 
ings in  the  ground  or  in  structures  and  not  revolving 
mechanical  shafts  like  the  one  which  injured  the 
plaintiff. 

The  rule  followed  in  this  jurisdiction  compelled  the 
plaintiff  to  bear  the  burden  of  showing  that  it  was 
practicable  to  guard  the  revolving  shaft:  Cameron  v. 
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Pacific  Lime  £  Gypsum  Co.,  73  Or.  510,  517  (144  Pac. 
446,  Ann.  Gas.  1916E,  769). 

The  defendant  interposed  a  motion  for  a  nonsuit 
and  afterwards  he  moved  for  a  directed  verdict;  and 
he  now  contends  that  both  motions  should  have  been 
allowed  because  there  was  no  evidence  to  show  that 
defendant  was  negligent  and  because  there  was  no 
evidence  upon  which  the  jury  could  have  found  that 
**it  was  practicable  to  guard  the  shaft  without  impair- 
ing the  efficiency  of  the  machine.'* 

Franklin  alleged  and  Webber  denied  that,  when  in- 
jured, the  former  was  in  a  place  where  his  duties 
required  him  to  be.  Franklin  testified  that  Webber 
specifically  directed  him  to  oil  certain  parts  of  the 
Engine  and  to  do  the  oiling  while  the  machine  was  in 
motion  so  that  "there  will  be  no  stops  and  you  will 
not  lose  any  time.'*  Evidence  for  the  defendant  con- 
tradicted the  testimony  of  the  plaintiff.  The  issue 
made  by  the  pleadings  was  carefully  submitted  to  the 
jury  with  appropriate  instructions.  The  verdict  of 
the  jury  necessarily  implies  a  finding  that  when  in- 
jured the  plaintiff  was  on  the  engine  in  the  perform- 
ance of  duties  assigned  to  him;  and  hence  the  verdict 
forecloses  further  debate  upon  the  question  as  to 
whether  or  not  Franklin  was  hurt  whil^  in  the  perform- 
ance of  his  work. 

The  defendant  says  that  there  was  no  evidence  to 
show  that  it  was  practicable  to  guard  the  shaft  with- 
out impairing  the  efficiency  of  the  engine.  However, 
Franklin  answers  by  pointing  to  testimony  of  an  ad- 
mission made  by  Webber;  but  Webber  replies  by 
arguing  that  **such  testimony  is  self-serving  and  it 
does  not  in  any  way  tend  to  prove  negligence.** 
Franklin  testified  that  Webber  came  into  the  hospital 
at  some  time  after  the  former  was  injured  and  in  the 
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course  of  a  conversation  **  about  how  I  happened  to  get 
hurf  Webber  explained  that  there  was  not  much 
danger  of  anybody  else  getting  hurt  and  **he  said  he 
had  fixed  the  machine;  and  I  asked  him  how  and  he 
said  he  had  put  a  box  over  it  of  some  sort;  he  didn't 
say  what  kind,  whether  it  was  a  wooden  box,  steel 
box,  or  what/' 

2.  It  was  competent  to  show  the  subsequent  installa- 
tion of  a  guard  for  the  purpose  of  demonstrating  the 
practicability  of  guarding  the  shaft  without  impairing 
the  efficiency  of  the  machine ;  and,  indeed,  as  stated  by 
Mr.  Justice  McBride  in  Love  v.  Chambers  Lumber  Co., 
64  Or.  129, 135  (129  Pac.  492), 

*  *  No  better  evidence  could  have  been  introduced  for 
this  purpose  than  to  show  that  after  the  accident  the 
machinery  had  been  so  guarded,  and  that  such  safe- 
guards had  not  in  any  way  impeded  or  interfered  with 
its  operation":  Foster  v.  University  Lumber  Co,,  65 
Or.  46,  64  (131  Pac.  736) ;  Mailoy  v.  MarshalUWells 
Hardware  Co.,  90  Or.  303,  311  (173  Pac.  267,  175  Pac. 
659,  176  Pac.  589). 

3.  When  Franklin  testified  to  the  admission  ascribed 
to  Webber  the  former  was  net  repeating  a  self-serving 
declaration  which  he  himself  had  previously  uttered; 
but  on  the  other  hand  he  was  simply  telling  the  jury 
what  Webber  htfd  told  him;  and  since  the  declara- 
tion made  by  Webber  was  against  his  interest  it  was 
obviously  competent,  for  it  is  expressly  provided  in 
Section  727,  subdivision  2,  L.  0.  L.,  that  evidence  may 
be  given  on  the  trial  of  **the  declaration  *  •  of 'a 
party  as  evidence  against  such  party ":  iSfoie  v.  Robin- 
son, 32  Or.  43,  51  (48  Pac.  357) ;  State  v.  Heidenreich, 
29  Or.  381,  383  (45  Pac.  755) ;  Feldm<m  v.  McGuire,  34 
Or.  309,  315  (55  Pac.  872) ;  Anderson  v.  Adam^,  43  Or. 
621,  629  (74  Pac.  215) ;  Meagher  v.  EUers  Music  House, 
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77  Or.  70,  76  (150  Pac.  266) ;  1  B.  C.  L.  468,  473. 
Moreover,  there  was  evidence  explaining  the  location 
of  the  shaft  and  the  relative  positions  of  the  shaft  and 
certain  other  parts  of  the  caterpillar  engine.  Ap- 
parently the  type  of  engine  used  by  Webber  was  in 
more  or  less  common  use ;  and  it  is  fair  to  infer  from 
the  record  that  the  engine  was  as  well  known  and 
understood  by  men  engaged  in  or  familiar  with  farm- 
ing  as  many  other  appliances  commonly  used  on  farms. 
The  jurors  were  informed  about  the  parts  of  the  en- 
gine which  were  close  to  the  shaft  and  they  were  told 
how  a  guard  would  have  to  be  constructed  so  as  to. 
avoid  interference  with  those  parts.  In  brief,  in  addi- 
tion to  the  testimony  about  the  admission  of  the  de- 
fendant, there  was  evidence  from  which  the  jury  in  the 
exercise  of  their  common  sense  could  determine 
whether  it  was  practicable  to  guard  the  shaft  without 
impairing  the  eflSciency  of  the  machine. 

The  court  instructed  the  jury  to  determine  the 
amount  of  compensation  to  which  the  plaintiff  was 
entitled,  if  they  found  that  the  defendant  was  liable, 
and  then  to  deduct  **any  sum  paid  by  the  defendant  or 
on  his  behalf  to  plaintiff  on  account  of  the  execution 
of  the  release.*'  The  defendant  requested  and  the 
court  refused  to  give  the  following  instruction : 

**It  was  the  duty  of  the  plaintiff  before  bringing 
this  action  to  return  to  the  defendant  any  sums  of 
money  which  were  paid  to  him  or  for  him  by  reason 
of  this  injury.  It  is  admitted  that  plaintiff  received 
$160,  and  I  instruct  you  that  it  was  his  duty  to  return 
or  offer  to  return  this  sum  to  the  defendant  and  if 
you  find  from  the  evidence  that  he  did  not  return  this 
amount  to  the  defendant  nor  offer  to  return  it  then  he 
cannot  recover  in  this  case  and  your  verdict  must  be 
for  the  defendant.'* 


/ 
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4.  It  is  urged  that  the  instruction  given  by  the  court 
was  error  and  that  the  court  should  have  given  the 
instruction  requested  by  the  defendant.  The  plaintiff 
alleged  that  the  release  was  procured  through  fraud. 
The  defendant  denied  the  charge.  Franklin  intro- 
duced testimony  which  if  believed  by  the  jury  sup- 
sported  the  accusation.  Webber  introduced  testimony 
which  if  believed  by  the  jury  completely  refuted  the 
charge  made  by  Franklin.  The  instructions  of  the 
court  concerning  the  issue  of  fraud  were  complete 
and  very  clear.  The  verdict  of  the  jury  precludes 
further  discussion  about  the  issue  of  fraud ;  and  hence, 
on  this  appeal  we  must  assume  that  the  release  was 
obtained  as  described  by  the  plaintiff.  The  defendant 
contends  that  the  plaintiff  should  have  alleged  and 
proved  the  return  of  the  money  received  upon  the  re- 
lease or  at  least  an  offer  to  return  the  amount.  The 
holding  in  Bissett  v.  Portlatid  Ry.^  L.  <&  P.  Co.,  72  Or. 
441  (143  Pac.  991),  relieved  Franklin  from  returning 
the  money  or  even  offering  to  return  it.  As  said  in 
Marple  v.  Mmn.  <&  St.  L.  R.  Co.,  115  Minn.  262  (132 
N.  W.  333,  Ann.  Cas.  1912D,  1082, 1084),— 

**it  would  be  a  profitless  proceeding  to  send  this  case 
back  for  a  new  trial  in  order  that  defendant  may  have 
an  opportunity  to  refuse  an  offer  of  plaintiff  to  return 
the  money  received.  The  offer  is  nothing.  It  is  the 
actual  return  of  the  money  received  that  is  the  material 
thing.    This  has  been  done  by  the  verdict. " 

While  there  is  a  contrariety  of  opinion  among  judi- 
cial decisions,  nevertheless  the  larger  number  of  cases 
support  the  rule  already  adopted  in  this  state  that  it 
is  unnecessary  to  return  or  tender  the  consideration 
for  a  release  obtained  by  fraud  as  a  requisite  to  the 
maintenance  of  an  action  for  damages  resulting  from 
a  personal  injury,  since  it  is  sufficient  if  the  amount 
received  upon  the  release  is  deducted  from  the  verdict 
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if  one  is  obtained  against  the  defendant :  35  L.  B.  A. 
(N.  S.)  660,- note. 

Moreover,  in  Woods  v.  Wikstrom,  67  Or.  581,  602 
(135  Pac.  192),  this  conrt  said  in  substance,  that  it 
was  certain  from  the  pleadings  and  evidence  in  that 
case  that  if  the  plaintiff  had  tendered  the  sum  received 
upon  the  release  either  before  or  after  the  commence- 
ment of  the  action  the  defendant  would  have  re- 
fused to  accept  it  for  the  reason  that  the  defendant 
obtained  the  release  to  be  used  as  a  defense  to  any 
action  brought  against  him  and  he  pleaded  it  and 
relied  upon  it  throughout  the  trial ;  and  if  the  defend- 
ant had  accepted  a  return  of  the  money  such  accept- 
ance would  have  operated  as  a  rescission  of  the  release 
and  precluded  the  defendant  from  relying  upon  it  as 
a  defense.  The  statement  made  in  Woods  v.  Wik- 
strom is  as  applicable  here  as  it  was  there.  Here  as 
there  the  release  was  obtained  for  the  express  pur- 
pose of  securing  a  satisfaction  of  and  discharge  from 
liability.  Webber  denied  liability  and  pleaded  the 
release  in  support  of  his  denial.  If  the  sum  of  $160 
had  been  tendered  to  and  received  by  the  defendant 
he  could  not  have  relied  upon  the  release  as  a  defense ; 
and  consequently  we  can  here  say,  with  a  degree  of 
assurance  equal  to  that  appearing  in  Woods  v.  Wik- 
strom, that  an  offer  to  return  the  money  received  upon 
the  release  would  have  been  a  vain  thing  **as,  mani- 
festly, the  offer  would  have  been  refused.  * '  However, 
on  the  authority  of  Bissett  v.  Portland  By.,  L.  <&  P.  Co., 
72  Or.  441  (143  Pac.  991),  the  instruction  given  by  the 
court  was  correct,  and  the  instruction  requested  by  the 
defendant  was  properly  refused:  See,  also,  Foster  v. 
University  Lumber  Co.,  65  Or.  46  (131  Pac.  736). 

The  judgment  appealed  from  is  afiirmed. 

Affibmed. 
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Argued  at  Pendleton  May  5,  affirmed  June  4,  rehearing  denied  July 

22,  1919. 

FULLEB  V.  OREGON-WASH.  B.  &  N.  CO.* 

(181  Pac.  338,  991.) 

Appeal  and  Error— Bevlew— Verdict. 

1.  Under  Article  VII,  Section  3,  of  the  Constitution,  as  amended, 
which  declares  that  no  fact  tried  by  a  jury  shall  be  re-examined  by 
any  court  unless  the  court  can  affirmatively  say  there  is  no  evidence 
to  support  the  verdict,  the  Supreme  Court  cannot  consider  the  weight 
of  the  evidence,  when  there  is  any  substantial  testimony  to  support 
the  verdict. 

NegUgence-^Comparative  Negligence — Injaries  to  Servants — ^Federal 
Employers'  Liability  Act. 

2.  Urtder  the  Federal  Employers'  Liability  Act  (U.  S.  Comp.  Stats., 
§S  8657-^665),  contributory  negligence  goes  only  to  the  question  of 
damages,  and  is  not  a  defense. 

Master  and  Servant— -Boles — "Under  Oontrol."  ^ 

3.  Where  rules  of  a  railroad  company  required  a  train  entering 
a  block  occupied  by  another  train  to  proceed  under  control  at  a  speed 
not  exceeding  six  miles  an  hour,  the  words  "under  control"  mean 
ability  to  stop  within  the  distance  the  track  is  seen  to  be  clear. 

Evidence — Judicial  Notice. 

4.  The  courts  will  take  judicial  notice  of  the  natural  conditions  of 
visibility  early  in  the  morning,  as  shown  by  the  almanac. 

Master  and  Servant — Injuries  to  Servant — ^Evidence — Sufficiency. 

5.  In  action  for  death  of  a  rear-end  trainman,  killed  in  a  col- 
lision, evidence  held  sufficient  to  carry  to  jury  question  of  negligence 
of  railroad  company. 

Master  and  Servant — Injuries  to  Servant — ^Evidence— Sufficiency. 

6.  In  an  action  for  death  of  a  rear-end  trainman,  killed  in  a  col- 
lision, evidence  held  insufficient  to  show  that  his  negligence  was  the 
sole  cause  of  his  death. 

Master  and  Servant — ^Injuries  to  Servant — ^Assumption  of  Bisk. 

7.  While  the  defense  of  assumption  of  risk  is  available  under  the 
Federal  Employers'  Liability  Act  (U.  8.  Comp.  Stats.,  §§  8657-8665), 
it  does  not  apply  to  extraordinary  hazards  created  by  the  negligence 
of  a  fellow- servant. 

Master  and  Servant — Injuries  to  Servant— Instruction — ^Presumptions. 

8.  In  an  action  for  the  death  of  a  rear-end  brakeman,  killed  in  a 
collision,  an  instruction  that  the  burden  of  proving  contributory  negli- 

*On  constitutionality,  application  and  effect  of  the  Federal  Em- 
ployers' Liability  Act,  generally,  see  comprehensive  notes  covering 
many  phases  of  the  question  in  47  Ii.  B.  A.  (N.  8.)  38;  It.  B.  JL, 
1915C,  47.  Bkpobteb. 
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l^nce  was  on  the  railroad  eompany,  and  that  there  was  a  presttrnptioA 
that  he  exerMsed  reasonable  care,  held  correet. 

Appeal  and  Error— Berlew — ^Hannleaa  Error. 

9.  In  an  action  for  the  death  of  a  rear-end  brakeman,  hilled  in  « 
collision,  where  the  pleadings  admitted  and  the  evidence  showed  that 
he  waa  in  the  caboose  at  the  time  of  the  collision,  qaestions  as  to  his 
whereabouts  a  moment  or  two  before  held  in  no  wise  prejudicial. 

Master  and  Servant— Injuries  to  Serrant — Jury  Question. 

10.  In  an  action  under  Federal  Employers'  Liability  Act  (XT.  8. 
Comp.  Stats.,  (8  8657-8665),  for  death  of  a  rear-end  brakeman,  killed 
in  a  collision  with  By  following  train,  an  instruction  submitting  to  the 
jury  the  question  whether  the  company  was  negligent  in  operating 
the  following  engine  backward  without  a  headlight,  required  by  rules 
of  the  Interstate  Commerce  Commission,  held  proper. 

ON  PETITION  FOB  BEHEABINQ. 

Appeal  and  Error— BaTlew—Evidence—Oonclnslveneas. 

11.  Evidence  in  support  of  the  verdict  will  be  deemed  conclusive 
on  appeal. 

Master  and  Sarrant— Injnxies  to  Servant— Qnestlon  for  Jury. 

12.  In  an  action  for  the  death  of  railroad  employee  killed  in  a 
collision,  the  question  whether  the  tail  lights  on  the  caboose  in  which 
he  was  riding  were  burning,  held  under  the  evidence  for  the  jury. 

From  XJnion :  John  W.  Knowlbs,  Judge. 

In  Banc 

This  is  an  action  brought .  under  the  Federal  Em- 
ployers* Liability  Act  (Act  April  22,  1908,  c.  149, 
35  Stat.  65,  U.  S.  Comp.  Stats.,  §§  8657-8665),  to  re- 
cover damages  for  the  death  of  plaintiff's  intestate, 
Walter  Francis  Fuller,  which  was  caused  by  a  rear 
end  collision  between  two  of  defendant's  trains  at 
North  Fork,  Oregon. 

Deceased,  at  the  time  of  the  accident,  and  for  more 
than  five  years  previous  thereto,  had  been  rear  brake- 
man  and  flagman  on  defendant's  freight  trains,  operat- 
ing in  and  out  of  La  Grande,  Oregon,  and  on  the  morn- 
ing of  the  accident  was  acting  as  such  on  train  No.  255, 
which  left  La  Grande  westbound  at  5 :45  on  the  evening 
of  September  2,  1917.  At  Meacham  station  the  train 
took  on  five  or  six  carloads  of  sheep,  the  whole  load 
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from  there  comprising  70  cars,  including  the  caboose. 
At  2:55  A.  M.  on  September  3d,  this  train  pulled  out 
from  Meacham  bound  west.  While  at  Meacham,  train 
2140  arrived  there,  having  backed  down  from  Kamela, 
a  station  a  few  miles  beyond  Meacham,  where  it  had 
acted  as  a  helper  engine,  pulling  a  freight  train  from 
Beith,  a  station  next  west  from  North  Fork  to  Kamela, 
which  is  the  station  situated  upon  the  summit  of  the 
Blue  Mountains,  Train  2140^ was  merely  a  locomotive 
engine  and  its  tank. 

Defendant  claims  that  the  track  leading  to  the  turn- 
table at  Kamela  was  blocked  by  other  trains  so  it  was 
necessary  for  2140  to  back  down  beyond  North  Fork, 
instead  of  turning,  as  is  usual  in  such  cases.  Train 
2140  had  an  electric  headlight  on  the  front  of  its  en- 
gine, which  would  be  at  the  east  end  while  she  was 
backing.  At  the  rear  end  of  the  tank  which,  as  the 
locomotive  was  backing,  would  be  the  front  or  west 
end  of  the  train,  there  were  placed  the  usual  marker 
lights,  one  at  each  comer,  and  a  white  light  in  the 
center,  but  those  lanterns  would  not  throw  sufficient 
light  ahead  to  enable  the  conductor  and  engineer  on 
the  locomotive  to  perceive  objects  on  the  track,  if  the 
morning  were  otherwise  dark.  Except  as  signals  to 
trains  proceeding  east,  they  were  of  no  value. 

Before  train  255  left  Meacham,  McClure,  the  con- 
ductor, asked  the  conductor  on  2140  to  close  the  switch 
after  his  train,  which  was  done.  About  a  mile  west  of 
Meacham  train  255  broke  in  two,  and  deceased  went 
back  to  flag  any  train  that  might  be  following,  and  as 
the  accident  was  soon  remedied  255  went  on  without 
him.  A  few  minutes  later  2140  came  along  and  was 
flagged  by  deceased,  who  was  taken  on  board  and  car- 
ried to  Huron,  a  station  about  7  miles  west  of 
Meachanii  where  they   overtook  255,   and  deceased 
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boarded  his  own  train  and  proceeded  with  it  to  North 
Fork.  Near  Camp  station,  about  4  miles  west  of 
Huron,  255  broke  in  two  again  and  was  delayed  about 
five  minutes,  when  it  was  coupled  up  and  proceeded 
to  North  Fork,  which  is  about  2  miles  west  of  Camp. 

Plaintiff's  evidence  indicated  that  the  tail  lights  and 
indicator  on  255  were  burning  at  Camp  station,  and 
there  was. a  considerable  down  grade  from  there  to 
North  B^ork.  Train  255  had  orders  to  side-track  at 
North  Fork  for  passenger  train  No.  4,  bound  east, 
which  was  due  at  that  station  at  4 :07  a.  m.  What  the 
running  orders  of  2140  were,  is  not  disclosed,  but  the 
conductor,  Guy  E.  Chapin,  testified  that  at  Huron 
deceased  showed  him  the  orders  directing  255  to  side- 
track at  North  Fork  for  No.  4;  that  at  that  time  it  was 
agreed  between  himself  and  deceased  that  deceased 
should  flag  2140  into  North  Fork,  and  that  2140  should 
close  the  switch  so  as  not  to  delay  255  when  it  left. 
According  to  the  rules,  255  should  have  been  in  the 
clear  upon  the  passing  track  at  North  Fork  at  4 :02  a.  m. 
The  evidence  indicates  that  it  arrived  near  the  east 
end  of  the  side-track  about  3 :56  a.  m.,  made  the  usual 
service  stop  to  enable  the  head  brakeman  to  throw  the 
switch  for  the  side-track,  which  probably  consumed 
not  to  exceed  four  or  five  minutes,  and  then  started 
up,  but  had  gone  less  than  a  car-length  when  it  broke 
in  two  again.  The  effect  of  breaking  in  two  is  to 
exhaust  the  air  and  set  the  brakes  at  emergency, 
causing  a  sudden  stoppage  of  the  train,  and  more  or 
less  of  a  bumping  of  the  cars,  as  the  slack  is  taken  up. 
It  is  difficult  to  estimate  the  difference  in  effect,  as  to 
the  bumping  of  the  cars  from  an  emergency  stop  and 
an  ordinary  service  stop.  The  conductor  testified  in 
this  instance : 
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**It  was  a  little  out  of  the  way  for  making  an  ordi- 
nary stop  for  a  switch  or  anything.  •  *  It  would  be  a 
broken,— a  break-in- to  feature — where  the  air  would 

be  applied  at  once.'* 

»  

Mr.  Hoskins,  who  was  the  only  witness  called  in  re- 
lation to  the  aceident  who  was  not  at  the  time  in  the 
employ  of  the  defendant,  testified: 

That  the  stoppage  resulted  in  a  sudden  bump  so  that 
"we  kind  of  tipped  forward,  and  it  gave  a  couple  of 
bumps  so  the  air  was  set  quickly.  It  was  so  we  knew 
it  had  broke.  *  *  It  was  unusual  br  different  from  a 
stop.  It  was  unusual  enough  so  that  you  would  know 
something  had  happened  to  the  car,  that  is :  it  broke.*' 

The  witness  testified  in  substance,  that  when  the 
break  occurred,  he  heard  an  engine  coming  down  in 
the  rear  of  the  train;  that  the  sound  was  so  distinct 
that  he  knew  it  was  within  the  block,  and  that  the 
crash  from  the  collision  came  immediately  after. 
Upon  cross-examination  the  witness  said: 

*  *  It  was  not  an  almighty  bump  •  •  while  a  little  bit 
more  abrupt  than  just  the  stopping  of  a  train.  It  was 
a  sudden  stop.  We  were  not  going  very  fast  at  the 
time.    There  was  quite  a  jerk  to  it." 

Witness  further  testified  in  substance  that  it  was  not 
over  two  minutes  after  the  break  occurred  until  the 
collision. 

The  testimony  indicated  that  there  was  a  bridge 
across  the  stream  immediately  east  of  North  Fork 
station;  that  the  bridge  was  128  feet  long;  that  the 
rear  end  of  255  was  about  two  or  three  feet  west  of  the 
west  end  of  the  bridge,  and  that  the  track  approaches 
the  bridge  upon  a  curve,  but  that  the  curve  was  not 
sufficient  to  have  prevented  the  rear  end  of  255  from 
being  observed  at  a  distance  of  200  feet  east  of  the 
bridge,  if  the  other  conditions  as  to  light  had  been 
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favorable,  or  the  tail  lights  had  been  burning  upon  the 
rear  of  the  caboose.  The  evidence  indicated  that  they 
were  burning  at  Camp  station,  two  miles  east. 

The  engineer  of  2140  testified  that  he  saw  no  lights 
as  he  approached  the  bridge.  There  was  a  down- 
grade from  the  east  of  about  1.37  to  and  across  the 
bridge.  The  evidence  was  conflicting  as  to  the  physi- 
cal light  conditions.  The  witness,  Hoskins,  testified 
that  day  was  just  breaking  and  that  objects,  such  as 
a  car  or  a  man,  could  be  seen  two  or  three  hundred 
feet  away. 

Chapin,  the  conductor  of  2140,  testified  that  it  was 
very  dark  and  smoky  from  forest  fires,  so  he  was 
unable  to  see  anything  ahead  by  natural  light;  that 
if  the  tail  lights  of  255  had  been  burning,  he  would 
have  been  able  to  have  seen  them  in  time  to  have 
avoided  the  collision.  We  take  judicial  notice  of  the 
astronomical  fact  that  the  morning  twilight  began  at 
3:44  k.  M.^  and  that  the  moon  was  about  three  hours 
high  at  the  time  of  the  accident. 

The  following  rules  of  the  company  were  introduced 
in  evidence : 

**When  a  train  stops  or  is  delayed  under  circum- 
stances in  which  it  may  be  overtaken  by  another  train, 
.  the  flagman  must  go  back  immediately  with  stop  sig- 
nals a  sufficient  distance  to  insure  full  protection. 
One-fourth  of  a  mile  from  the  rear  of  the  train  he  will 
place  one  torpedo  on  the  rail,  continuing  back  one-half 
mile  from  the  rear  of  his  train,  he  will  place  two  tor- 
pedoes on  the  rail,  two  rail-lengths  apart.  He  may 
then  return  to  the  single  torpedo  where  he  must  remain 
until  relieved  by  another  flagman  or  is  recalled  by  the 
whistle  of  his  engine.  When  recalled,  if  he  does  not 
see  or  hear  an  approaching  train,  the  single  torpedo 
will  be  removed  (and  not  before),  if  conditions  war- 
rant, a  red  fusee  will  be  displayed  to  protect  his  train 
while  returning. 
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*' During  foggy  or  stormy  weather,  in  the  vicinity  of 
obscure  curves  or  descending  grades,  or  if  the  other 
conditions  require  it,  the  flagman  will  increase  the  dis- 
tance. 

*' Should  a  train  be  seen  or  heard  approaching  before 
flagman  has  reached  the  required  distance,  he  must,  at 
once  place  one  torpedo  on  the  rail,  and,  if  by  night  or 
during  foggy  or  stormy  weather,  display  a  red  fusee, 
continuing  in  the  direction  of  the  approaching  train. 

**If  the  flagman  is  recalled  before  reaching  the  re- 
quired distance  he  will,  if  necessary,  place  two  tor- 
pedoes on  the  rail  two  rail-lexigths  apart  by  day,  and 
by  night  display  a  red  fusee  in  addition,  to  protect  his 
train  while  returning. 

*' Lamps  Will  be  displayed  one  on  each  side  of  the 
rear  of  every  train  as  markers  to  indicate  the  rear  of 
the  train;  by  day,  unlighted,  showing  green  lenses  to 
the  front  and  side  and  red  lenses  to  the  rear;  by  night, 
lighted,  showing  green  lights  to  the  front  and  side  and. 
red  lights  to  the  rear ;  except  when  train  is  clear  of  the 
main  track,  when  by  day  greeij  lenses  and  by  night 
green  lights  must  be  displayed  to  the  front,  side  and 
rear,  and  except  when  a  train  is  turned  out  against  the 
current  of  traffic,  when  by  day  green  lenses  and  by 
night  green  lights  must  be  displayed  to  the  front  and 
side,  and  to  the  rear  by  day  green  lenses  and  by  night 
green  light  towards  the  inside  and  by  day  a  red  lens 
and  by  night  a  red  light  to  the  opposite  side. 

*'By  night  freight  trains  will  in  addition  display  a 
light  in  cupola  of  the  caboose,  showing  green  to  the 
front  and  red  to  the  rear,  except  when  a  freight  train 
is  clear  of  the  main  track  when  green  light  must  be 
displayed  to  the  rear.*' 

Other  facts  appear  in  the  opinion. 

At  the  dose  of  plaintiff's  testimony  defendant 
moved  for  a  nonsuit,  which  was  denied,  and  at  the  close 
of  all  the  testimony,  moved  for  a  directed  verdict, 
which  was  also  denied.    There  was  a  jury  trial  and  a 
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verdict  and  judgment  in  favor  of  plaintiff  for  $15^0001 
from  which  judgment  defendant  appeals. 

Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  W.  A.  Bobbins,  Mr.  A.  C.  Spencer  and  Messrs. 
Crcmford  <&  Eakin,  with  an  oral  argument  by  Mr. 
Bobbins. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  W.  Peterson,  Mr.  George  C.  Styles  and 
Mr.  B.  J.  Green,  with  an  oral  argument  by  Mr.  Peter- 
son. 

McBEIDE,  0.  J. — ^1.  There  are  several  assignments 
of  error,  but  the  principal  contention  centers  upon  the 
Courtis  refusal  to  grant  a  nonsuit,  or  direct  a  verdict, 
on  the  alleged  ground  that  there  was  no  evidence  tend- 
ing to  show  negligence  on  the  part  of  the  employees 
of  defendant,  who  were  in  charge  of  train  2140.  As 
a  preliminary  to  the  discussion,  we  may  call  attention 
to  Section  3  of  Article  VH  of  the  Constitution,  which, 
as  now  amended,  provides  that, — 

**No  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  this  state,  unless  the  court 
can  aflBrmatively  say  there  is  no  evidence  to  support 
the  verdict.'' 

We  have  frequently  held  that  we  are  precluded  by 
this  section  from  considering  the  weight  of  evidence, 
where  there  is  any  substantial  testimony  to  support 
the  verdict,  and  in  the  present  case  we  shall  only  con- 
sider the  testimony  of  plaintiff,  with  a  view  of  ascer- 
taining whether  there  is  such  testimony  shown  in  the 
record. 
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2.  Again,  this  being  an  action  under  the  Federal 
Employers  ^  Liability  Act  it  follows  from  the  terms  of 
the  act,  that  if  there  is  evidence  of  negligence  on  the 
part  of  the  defendant,  which  contributed  to  the  injury, 
we  cannot  consider  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff.  Such  contributory 
negligence  going  only  to  the  question  of  damages, 
concerning  which  phase  of  the  case  no  fault  is  found 
with  the  instructions  given  at  the  trial :  Stool  v.  South- 
ern Pacific  Co.,  88  Or.  350  (172  Pac.  101). 

376.  It  is  a  fact  not  disputed,  when  2140  arrived  at 
the  home  signal  it  indicated  that  a  train  was  within 
the  block  a  short  distance  ahead,  and  was,  therefore, 
a  warning  of  danger,  and  indicated  to  those  in  charge 
of  that  train  the  necessity  of  proceeding  cautiously 
and  under  such  control,  which  would  seem  necessary, 
in  view  of  the  circumstances,  to  prevent  a  collision  with 
the  train  within  the  block.  Under  these  circimastances 
the  rules  of  the  company  made  it  the  duty  of  those 
in  charge  of  2140  to  stop  for  five  minutes  and  proceed 
under  control  at  a  speed  not  exceeding  six  miles  an 
hour.  The  testimony  of  defendant  in  regard  to  the 
rate  of  speed  actually  made  does  not  assume  accuracy, 
but  is  to  the  effect  that  the  train  proceeded  at  about 
six  miles  an  hour,  but  for  the  purposes  of  this  discus- 
sion  it  may  be  assumed  that  the  actual  speed  was  six 
miles  an  hour,  and  it  is  assumed  in  defendant's  argu- 
ment that  if  this  was  the  case  the  train  was  ' '  proceed- 
ing under  control '*  within  the  meaning  of  the  rule; 
but  this  is  a  mere  assumption  not  justified  by  the  lan- 
guage of  the  rule.  The  words  ** under  control''  mean, 
'*to  be  able  to  stop  within  the  distance  the  track  is 
seen  to  be  clear."  The  words  *'not  to  exceed  six 
miles  an  hour"  are  words  of  limitation,  and  if  a  lower 
rate  of  speed  is  necessary  to  enable  those  in  charge 
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of  the  train  to  observe  whether  the  track  is  clear 
ahead,  and  to  stop  in  time  to  avoid  a  collision,  the 
train  is  not  nnder  control  until  its  speed  is  reduced 
to  that  minimum.  Therefore,  if  the  circumstances — 
darkness  or  want  of  a  headlight  on  the  tank — rendered 
it  impossible  to  see  objects  on  the  track  ahead,  and  to 
stop  in  time  to  avoid  them,  while  running  at  the  rate 
of  six  miles  an  hour,  it  was  the  duty  of  those  in  charge 
of  the  train  to  run  at  such  reduced  speed  as  would 
seem  reasonably  sufficient  to  enable  them  to  do  so,  and 
a  failure  to  so  control  the  speed  would  be  negligence. 
The  question  as  to  whether  or  not  the  tail  lights  on 
255  were  burning  was  for  the  jury.  McClure,  the  con- 
ductor of  255,  testified  that  they  were  burning  at 
Camp,  less  than  two  miles  from  North  Fork.  It  is 
possible,  but  not  at  all  probable,  that  they  had  all 
gone  out  in  the  short  time  that  elapsed  between  the 
time  McClure  observed  them  and  the  time  of  the 
collision.  That  one  of  these  lights  might  be  burned 
or  jarred  out,  is  possible,  but  thajt  all  three  should 
expire  simultaneously,  is  not  within  the  bounds  of 
probability.  It  is  true  the  testimony  of  the  conductor 
of  2140  indicates  that  they  were  not  burning,  but  it 
should  be  remembered  that  he  is  a  witness  having  a 
great  interest  at  stake.  If  the  lights  were  burning 
and  he  failed  to  observe  tl^em,  it  would  indicate  a 
negligence  on  his  part  that  places  the  responsibility 
for  the  accident,  and  Fuller's  death  in  consequence  of 
it,  upon  his  shoulders ;  and  he  naturally  might  be  in- 
clined to  shield  himself  and  color  his  testimony.  The 
foregoing  does  not  indicate  the  writer's  view  of  the 
testimony,  but  it  is  an  aspect  of  the  case  which  might 
reasonably  appeal  to  a  trier  of  the  facts,  and  a  jury 
might  reasonably  weigh  his  testimony,  in  view  of  his 
connection    with   the    aocident,    against    the    strong 
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probabilities  against  its  accuracy  developed  by  Mr. 
McClure's  testimony,  and  legitimately  come  to  the 
'  conclusioA  that  the  preponderance  of  the  evidence 
indicated  that  the  lights  were  burning  when  the  acci- 
dent occurred. 

Conceding,  however,  for  the  purposes  of  the  dis- 
cussion, that  the  tail  lights  on  255  had  been  extin- 
guished, although  this  seems  improbable,  there  was 
still  some  evidence  introduced  by  the  plaintiff  which 
tended  to  show  that  there  was  natural  light  sufficient 
to  have  enabled  those  in  charge  of  2140  to  have  ob- 
served the  caboose  of  255,  and  stopped  in  time  to  avoid 
\,  the  collision,  if  they  had  observed  a  cautious  outlook. 
As  shown  in  the  statement,  the  witness  Hoskins  tes- 
tified that  daylight  was  breaking  and  that  he  was  able 
to  discern  objects,  such  as  a  man  or  a  car,  at  a  dis- 
tance of  200  or  300  feet;  and  this  is  borne  out  by  the 
natural  conditions  shown  by  the  almanac,  and  of 
which  the  court  takes  judicial  notice  without  proof. 

One  witness,  L.  F.  Spoar,  who  testified  he  had  had 
fourteen  years'  experience  as  a  locomotive  ^engineer, 
testified  that  under  the  track  conditions  existing  from 
the  east  end  of  the  bridge  at  North  Fork  to  300  feet 
beyond,  2140  could  have  been  stopped  within  about 
75  feet.  Now  take  this  testimony  in  connection  with 
the  testimony  of  Hoskins,  that  it  was  light  enough  to 
have  seen  a  car  200  feet,  and  we  have  evidence  indicat- 
ing, that  with  proper  lookout,  those  in  charge  of  2140, 
had  an  opportunity  to  have  seen  the  caboose  of  255  and 
to  have  stopped  their  locomotive  in  time  to  have 
averted  the  accident,  even  if  they  were  running  six 
miles  an  hour. 

These  facts  were  sufficient  to  take  the  case  to  the 
jury  upon  the  question  of  negligence  of  the  defendant. 

6.  It  is  not  clear  from  the  testimony  exactly  what 
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was  meant  by  the  statement  that  Fuller  had  agreed 
with  Chapin  to  flag  2140  into  North  Fork.  It  is  evi- 
dent there  was  no  understanding  that  he  would  flag 
them  in  nntil  his  own  train  **was  in  the  clear."  He 
had  not  agreed  to  flag  them  against  his  own  train  but 
against  No.  4.  That  is  tb  say,  that  when  255  had  got 
upon  the  passing  track  with  room  left  for  2140,  Fuller 
would  flag  against  No.  4  so  that  2140  could  safely 
follow  in  upon  the  passing  track.  This  seems  the 
probable  meaning  of  the  agreement,  as  we  understand 
the  testimony. 

Now  as  to  Fuller's  duty  to  flag  under  Rule  99,  the 
rule,  as  quoted  in  the  statement,  does  not  absolutely 
require  a  flagman  to  go  back  with  stop  signals  every 
time  the  train  stops,  and  everyone  who  is  accustomed 
to  railway  travel,  knows  it  is  not  done.  It  is  only 
*'when  a  train  stops  or  is  delayed  under  circumstances 
in  which  it  may  be  overtaken  by  another  train''  that 
the  flagman  is  required  to  go  back  and  flag.  This 
leaves  something  to  the  judgment  of  the  flagman  and 
the  conductor  as  to  the  conditions  which  may  or  may 
not  involve  a  liability  to  be  overtaken  by  another  train. 

On  cross-examination  McClure  testified  as  follows: 

*'Q.  Now,  Mr.  McClure,  going  into  a  station  like 
North  Fork,  where  you  know  you  are  going  to  head 
in  on  the  passing  track,  it  is  the  duty  of  the  flagman 
to  be  there  ready  to  go  out  flagging  immediately! 

**A.  Well,  under  ordinary  circumstances  we  stop 
and  head  right  in.    I  wouldn't  expect  it,  no,  sir. 

**Q.  Do  you  know  where  the  S.  board  is  there  at 
North  Fork,  or  was  at  that  time  t 

**  A.  I  know  about  where  it  was,  yes. 

*'Q.  "Where  was  it  with  reference  to  the  hind  end 
of  this  train,  when  you  stopped  your  seventy  cars  to 

head  int 

''A.  Well,  the  caboose  was  outside  the  S.  board  at 
that  particular  place. 
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' '  Q,  Do  you  mean  to  tell  this  jury  when  you  stopped 
to  head  in,  and  your  hind  end  is  outside  the  S.  board, 
you  don't  have  your  flagman  go  outt 

'*A.  Well,  it  is  not  customary.  That  is,  where  you 
stop  and  head  right  into  a  place.  Of  course  if  you  are 
delayed  any  length  of  time  they  are  supposed  to  go 
right  back. 

'  *  Q.  What  do  you  call  being  delayed  any  length  of 
timet 

''A.  Well,  I  should  think  a  delay  of  three  or  four 
or  five  minutes. 

'  *  Q.  Would  you  let  the  hind  end  of  your  train  stick 
out  there  three  or  four  or  five  minutes  before  you 
would  send  your  flagman  out  1  > 

**  A.  Well,  that  would  depend. 

**Q.  Well,  what  would,  it  depend  ont 

*'A.  Well,  it  would  depend  on  conditions — of  the 
track  and  grade  and  such  as  that. 

*  ^  Q.  Well,  I  am  asking  you  with  reference  to  condi- 
tions as  they  existed  there  at  that  time  and  place,  and 
this- grade  and  this  track? 

A.  Well,  it  was  his  duty  to  go  out  and  flag  there  a^ 
that  place. 

''Q.  And  it  was  his  duty  to  go  out  immediately? 

**A.  Yes. 

*'Q.  And  he  should  have  been  in  a  position  to  go  out 
and  flag  immediately,  under  those  circumstances, 
should  he  nott 

'^A.  Yes. 

'  *  Q.  And  he  understood  that  is  where  he  should  have 
been? 

'^A.  Yes.'' 

We  think  the  above  testimony  clearly  indicates  that 
it  was  not  customary  for  the  flagman  to  go  back  at  an 
ordinary  stop  made  for  the  purpose  of  heading  in  on 
a  switch,  but  that  if  anything  unusual  occurred,  suph  as 
the  breaking  of  the  train,  or  there  was  reason  to  expect 
some  danger  from  the  rear,  it  was  his  duty  to  go  imme- 
diately.   The  breaking  in  two  of  the  train  was  such 


July,  1919.]     FuLUBR  v.  Obbgon-Wash.  R.  &  N.  Co.        173 

a  contingency  but,  according  to  Hoskin's  testimony, 
the  collision  happened  almost  at  the  same  moment. 
Whether  Fuller  was  in  the  act  of  starting  or  preparing 
to  start  with  his  lantern  and  fusees,  is  not  disclosed. 
His  body  was  in  an  erect  position  when  it  was  found, 
so  he  was  probably  on  his  feet,  and  as  he  had  been 
prompt  to  go  out  and  flag  on  other  occasions  on  the 
same  run  when  the  train  separated,  it  would  be  unfair 
to  assume  that  he  was  not  equally  diligent  on  this  oc- 
casion. Irrespective  of  any  presumption  that  he  was 
doing  his  duty,  there  is  small  ground  for  the  assump- 
tion that  he  was  neglecting  it. 

Most  of  the  testimony  introduced  by  plaintiff  on  this 
phase  of  the  case  was  necessarily  drawn  from  persons 
who  were,  at  the  time  of  the  accident,  in  the  employ  of 
the  defendant,  and  some  of  whom  a  verdict  in  favor 
of  plaintiff  would  impliedly  convict  of  negligence. 
Under  the  circumstances,  it  is  safe  to  say  that  they 
were,  to  a  certain  extent,  unwilling  witnesses,  and  that 
nothing  was  volunteered  that  was  prejudicial  to  de- 
fendant; but  with  all  these  drawbacks  we  think  the 
plaintiff  presented  a  case  sufficient  to  go  to  the  jury, 
and  that  defendant  fell  short  of  making  one  showing 
the  negligence  of  the  deceased  was  the  sole  cause  of  his 
death,  if  indeed  it  has  shown  that  he  was  negligent  in 
any  particular. 

7.  While  the  defense  of  assumption  of  risk  is  per- 
missible in  actions  brought  under  the  Federal  Em- 
ployers' Liability  Act,  it  is  settled  that  it  does  not 
apply  to  extraordinary  hazards  created  by  negligence 
of  a  fellow-servant:  Stool  v.  Southern  Pacific  Co.,  88 
Or.  350  (172  Pac.  101).  The  order  permitting  plain- 
tiff to  amend  the  reply  was  within  the  sound  discretion 
of  the  court,  and  we  are  not  prepared  to  say  that  such 
discretion  was  abused  in  the  present  instance. 
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8.  The  defendant  urges  there  was  error  in  the  fol- 
lowing instruction : 

*'Now,  you  are  instructed  that  the  burden  of  prov- 
ing that  Fuller  was  guilty  of  contributory  negligence, 
is  upon  the  defendant,  and  in  this  connection  you  are 
instructed  that  in  a  death  case,  such  as  this  is,  there 
is  a  presumption  that  the  deceased  exercised  reason- 
able care  for  his  own  safety,  and  the  deceased  is  en- 
titled to  the  benefit  of  this  presumption,  unless  you 
find  under  all  of  the  facts  and  circumstances  of  the 
case,  by  a  fair  preponderance  of  the  evidence,  that 
Fuller  was  negligent  and  such  negligence  contributed 
to  cause  his  injuries  and  death/' 

We  think  the  instruction  was  proper  under  the  cir- 
cumstances. The  contention  of  defendant  was,  that 
the  negligence  of  the  deceased  was  the  sole  cause  of 
.  the  accident.  The  case  was  in  this  position:  (1)  It 
was  incumbent  upon  the  plaintiflf  in  the  first  instance 
to  show  the  negligence  of  the  defendant's  servants 
in  charge  of  2140,  and  there  was  in  their  favor  a  pre- 
sumption to  begin  with,  that  they  performed  their 
duty  and  exercised  reasonable  care  for  their  own 
safety  and  for  the  safety  of  other  trains  on  the  road. 
When  it  attempted  to  impute  negligence,  either  con- 
tributory or  sole,  to  deceased,  plaintiff  was  entitled 
to  invoke  the  same  presumption  in  favor  of  his  conduct. 
This  is  thre  doctrine  sanctioned  in  this  state  in  McBride 
V.  Northern  Pacific  R.  R.,  19  Or.  64  (23  Pac.  814,  42 
Am.  &  Eng.  By.  Cas.  146).  The  presumption  is  not 
invoked  primarily  for  the  purpose  of  showing  that  the 
defendant  was  negligent,  but  for  the  purpose  of 
placing  upon  the  defendant  the  burden  of  proving  the 
negligence  of  •deceased.  The  instruction  stated  the 
law  so  far  as  it  went  and  there  was  no  request  for  an 
instruction  to  like  effect  on  behalf  of  the  defendant 
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In  view  of  the  fact  that  the  court  in  its  charge 
reiterated  several  times  the  statement  that  the  hurden 
of  proof  was  upon  the  plaintiff,  to  establish  by  the 
preponderance  of  evidence  the  negligence  of  defendant, 
80  this  must  have  been  thoroughly  impressed  upon  the 
mind  of  every  juryman.  We  do  not  think  it  was  pos- 
sible  for  the  jury  to  have  formed  any  impi^ession, 
prejudicial  to  defendant,  from  the  failure  of  the  court 
to  say  in  direct  language  that  defendant's  servants 
were  presumed  to  have  done  their  duty,  and  not  to 
have  been  negligent.  The  charge  seems  to  be  emi- 
nently fair  and  clear. 

9.  It  is  urged  as  error  that  the  court  permitted  evi- 
dence tending  to  show  that  Fuller  might  have  been 
somewhere  else  on  the  train  than  in  the  caboose,  when 
the  collision  occurred,  and  that  as  the  complaint  al- 
leged he  was  in  the  caboose  and  attending  to  his  duties, 
the  introduction  of  such  evidence  was  prejudicial.  To 
this  objection  it  may  be  answered  that  there  was  no 
testimony  admitted  tending  to  show  that  deceased  was 
anywhere  else  than  in  the  caboose  at  the  moment  of  the 
accident.  The  complaint  alleged  this;  the  answer  ad- 
mitted it;  all  the  evidence  showed  it  and  nobody  dis- 
puted it.  Where  he  was  a  minute  before  the  collision, 
or  during  the  stop,  was  not  pleaded.  In  detailing 
the  circumstances  immediately  preceding  the  collision, 
it  would  not  have  been  far-fetched  or  improper  for 
plaintiff  to  have  shown  the  general  duties  of  deceased 
in  connection  with  the  train,  or  that  he  had  such  duties 
as  might  have  required  his  immediate  attention  before 
he  entered  the  caboose.  The  questions  asked  elicited 
nothing  prejudicial  to  defendant,  and  did  not  tend  to 
contradict  any  fact  alleged  in  the  complaint. 

10.  Another  assignment  of  error  is  in  regard  to  the 
instruction  of  the  court,  leaving  to  the  jury  the  ques- 
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tion  of  negligence  by  reason  of  the  failure  of  the  de- 
fendant to  have  npon  the  westerly  end  of  the  tanJc  an 
electric  headlight.  This  objection  is  urged  with  much 
force  and  plausibility,  and  to  discuss  it  properly,  it 
is  necessary  to  consider  the  state  of  the  pleadings  and 
proof  upon  this  branch  of  the  complaint. 
Subdivision  10  of  the  complaint  is  as  follows : 

'^That  during  all  th^  time  hereinbefore  mentioned 
and  alleged  and  on  the  day  and  at  the  time  of  the 
happening  of  said  accident  and  injury  to  said  Fuller 
hereinbefore  alleged,  it  was  the  duty  of  the  defendant 
to  equip,  maintain  and  use  its  said  certain  locomotive 
engine  then  and  there  bein^  operated  and  handled 
over  the  defendant's  said  mam  line  track  towards  and 
in  the  direction  of  the  said  caboose  wherein  said  Fuller 
was  stationed  and  situated  at  said  time  at  the  forward 
or  westerly  end  thereof,  with  an  electric  headlight, 
of  sufficient  candle-power,  measured  with  a  reflector, 
to  throw  a  light  in  clear  weather,  that  would  enable 
the  engineer,  who  was  then  and  there  operating, 
handling  and  controlling  said  locomotive  engine,  to 
plainly  discern  an  object  the  size  of  a  man,  or  larger, 
and  more  particularly  the  caboose  on  which  said  Fuller 
was  then  and  there  stationed  and  situated,  as  herein- 
before alleged,  at  a  distance  of  not  less  than  800  feet 
therefrom,  and  to  maintain  and  use  such  headlight 
upon  said  Westerly  and  forward  end  of  said  locomo- 
tive engine  at  the  time  and  place  where  the  said  acci- 
dent and  injury  to  said  Fuller  occurred,  to  the  end 
that  said  locomotive  engineer  might  see  and  observe 
obstacles  or  obstructions  upon  the  track,  such  as  other 
engines,  cars  or  trains,  in  ample  time  to  stop  and 
thereby  avoid  same. ' ' 

Having  thus  stated  the  duty  of  the  defendant,  sub- 
division 11  proceeds  to  set  forth  the  breach  of  such 
duty  as  follows : 

''On  the  morning  of  September  3,  1917,  defendant 
negligently   and  unlawfully  propelled  and   operated 
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along  its  main  line  track  in  a  westerly  dir^tion,  the 
said  locomotive  engine  hereinbefore  mentioned  and 
described,  which  said  locomotive  engine  was  not  then 
and  there  equipped  with  an  electric  headlight  at  the 
forward  and  westerly  end  thereof,  of  the  candle-power 
required  by  law,  as  hereinbefore  alleged,  and  the  de- 
fendant negligently,  wrongfully  and  unlawfully  failed 
to  equip,  maintain  and  use  at  the  forward  and  west- 
erly end  of  said  locomotive  engine,  then  and  there 
being  operated  backward  along  over  its  said  main 
line  track,  any  headlight  at  all,  so  as  to  enable  the  en- 
gineer operating  and  handling  said  locomotive  engine, 
to  see  and  discern  upon  the  said  track,  any  obstacle  or 
obstruction  thereon  in  time  to  avoid  accident  or  colli- 
sion therewith." 

The  charge  of  the  court,  in  relation  to  the  matter 
thus  pleaded,  was  as  follows :  ^ 

**It  is  likewise  charged  in  the  complaint  that  the 
defendant  negligently  operated  extra  2140  without 
having  a  standard  headlight  on  the  front  end  thereof, 
having  in  mind  the  direction  in  which  extra  2140  was 
running,  or  in  other  words,  that  there  was  no  standard 
headlight  on  the  rear  end  of  the  tender.  This  charge 
of  negligence  is  practically  the  equivalent  of  the 
charge  that  the  defendant  negligently  operated  extra 
2140  backwards.  The  court  submits  to  you  the  issue 
in  this  connection,  whether,  if  the  defendant  chose  to 
operate  extra  2140  backwards,  it  failed  to  exercise 
ordinary  care  by  reason  of  not  having  the  rear  end 
of  the  tender  equipped  with  a  standard  high-power 
headlight.  If  you  find  that  the  defendant  was  negli- 
gent in  the  particulars  in  question,  and  you  further 
find  that  such  failure  so  to  equip  with  a  standard  high- 
power  headlight  proximately  resulted  in  the  collision 
of  extra  2140  with  the  rear  end  of  No.  255,  and  resulted 
in  the  fatal  injuries  to  Walter  Francis  Fuller,  it  is  your 
duty  to  find  for  the  plaintiff. ' ' 

The  language  of  the  complaint,  alleging  the  duty  of 
the  defendaut  with  reference  to  lights  upon  the  loco- 
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motive,  is  substantially  identical  with  the  requirements 
of  Rule  29,  promulgated  by  the  Interstate  Commerce 
Commission  on  December  26,  1916,  although  no  refer- 
ence is  made  in  the  complaint  to  such  rule,  which  reads 
in  substance  as  follows : 

**Each  locomotive  used  in  road  service  between 
sunset  and  sunrise  shall  have  a  headlight,  which  shall 
afford  suflScient  illumination  to  enable  a  person  in  the 
cab  of  such  locomotive  *  *  to  see  in  a  clear  atmos- 
phere a  dark  object  as  large  as  a  man  of  average  size, 
standing  erect,  at  a  distance  of  at  least  800  feet  ahead 
of  such  headlight.  Each  locomotive  used  in  road  ser- 
vice, which  is  regularly  required  to  run  backward  for 
any  portion  of  its  trip,  except 'to  pick  up  a  detached 
portion  of  its  train,  or  in  making  terminal  movements, 
shall  have  on  its  rear  a  headlight,  which  shall  meet 
the  foregoing  requirements.  *  • 

**It  is  further  ordered  that  said  rules  shall  apply 
to  all  locomotives  constructed  after  July  1,  1917,  and 
for  locomotives  constructed  prior  to  that  date,  the 
changes  required  by  the  above  rules  shall  be  made  the 
first  time  locomotives  are  shopped  for  general  or 
heavy  repairs  after  July  1,  1917,  and  all  locomotives 
shall  be  so  equipped  before  July  1, 1920/' 

It  does  not  appear  either  from  the  complaint  or  the 
testimony  that  the  locomotive  in  question  was  regu- 
larly required  to  run  backward,  or  that  it  was  con- 
structed after  July  1, 1917,  or  that  it  had  been  shopped 
for  general  or  heavy  repairs,  after  the  promulgation 
of  the  above  order,  therefore,  if  there  was  any  liability 
for  the  failure  of  defendant  to  have  such  a  headlight, 
as  described  in  the  complaint,  upon  the  rear  end  of 
2140  on  the  night  of  the  accident,  it  would  have  to  be 
found  under  tiie  general  clause  of  the  Employers' 
Liability  Act  and  not  under  the  rules  of  the  Interstate 
Commerce  Conmiission.  The  Federal  Employers' 
Liability  Act  does  not  undertake  to  define  negligence, 
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but  leaves  the  term  to  stand  as  defined  at  common  law, 
so  that  the  question  as  to  whether  it  was  common-law 
negligence  to  run  train  2140  backwards,  on  that  trip, 
on  that  grade  and  under  the  atmospheric  and  natural 
conditions  then  existing,  and  with  the  knowledge  that 
there  was  a  train  close  ahead  and  a  final  warning  of 
danger  at  the  home  signal,  without  such  light  as  that 
alleged  in  the  complaint  to  have  been  necessary,  was, 
we  think,  one  which  the  court  had  a  right  to  submit  to 
the  jury. 

We  do  not  understand  that  the  orders  of  the  Inter- 
state Commerce  Commission  fix,  or  are  intended  to  fix, 
the  maximum  of  negligence  in  the  use  of  lights,  or  in 
the  operation  of  trains.  The  trip  to  be  made  was  from 
the  summit  of  a  high  range  of  mountains  down  a  steep 
grade  and  in  the  night-time.  Whether  the  circum- 
stances justified  defendant's  agents  in  making  it  with- 
out waiting  for  daylight,  or  until  they  could  get  to  the 
turntable  and  turn  around,  so  as  to  proceed  with  their 
light  in  front,  was  a  question  for  the  jury.  Whether 
making  the  trip  under  the  circumstances  without  such 
a  light  on  the  rear,  as  the  wisdom  and  experience  of 
the  Interstate  Commerce  Commission  had  found  suffi- 
cient for  the  safe  operation  of  a  train  proceeding  regu- 
larly, was  also  a  question  for  the  jury.  For  the 
defendant's  employees  to  go  banging  down  that  grade 
in  the  dark  at  the  rate  of  six  miles  an  hour,  with  the 
home  signal  indicating  danger,  and  with  the  knowledge 
that  there  was  another  train  less  than  a  mile  away 
standing  upon  the  same  track,  would  appear  to  the 
average  layman  to  have  been  an  almost  reckless  pro- 
ceeding, and  yet  this  is  the  situation  shown  by  the 
testimony  of  defendant's  employees  upon  train  2140. 

If  circumstances  ever  existed  where  the  best  of  light 
or  the  greatest  caution  should  have  been  used|  they 
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are  shown  by  the  testimony  of  defendant's  conductor 
to  have  been  present  here.  He  is  not  shown  to  have 
been  running  under  orders ;  neither  is  it  shown  that  it 
was  necessary  that  he  should  have  made  the  trip  in 
the  night-time,  and  it  was  proper  for  the  judge  to 
submit  to  the  jury  the  propriety  pf  his  running  an 
unequipped,  unlighted  train  under  the  coiiditions. 

The  language  used  by  the  court  in  the  instruction 
in  describing  the  headlight,  might  be  subject  to  some 
criticism  from  an  expert  railroad  man's  standpoint, 
but  we  think  it  in  no  way  misled  the  jury. 

Other  minor  'objections  are  urged  and  have  been 
carefully  considered,  but  we  deem  them  without  merit 
The  real  and  vital  questions  upon  the  trial,  and  those 
chiefly  argued  here,  were  (1)  the  alleged  sole  negli- 
gence of  deceased,  and  (2)  the  instruction  of  the  court 
in  regard  to  the  train  backing  down  without  a  head- 
light. These  have  been  the  subjects  of  long  and 
serious  consideration,  with  the  result  above  indicated. 

The  judgment  is  affirmed*  Afitibmsd. 


Denied  July  22,  1919. 

Ok  PbTITION  fob  BEHEABIKa. 

(181  Pac.  991.) 

Petition  for  rehearing  denied. 

Mr.  W.  A,  Rohhins,  Mr.  A.  C.  Spencer  and  Messrs. 
Crawford  &  Eakin,  for  the  petition. 

Mr.  George  W.  Peterson,  Mr,  George  C.  Styles  and 
Mr.  R.  J.  Green,  contra. 

InBana 
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McBBIDEy  C.  J. — ^In  a  vigorous  petition  for  rehear- 
ing, the  soundness  of  the  opinion  heretofore  rendered 
is  challenged  in  several  particulars. 

It  is  first  called  ta  our  attention  that  in  several  in- 
stances the  opinion  refers  to  Guy  E.  Chapin,  the  en- 
gineer in  charge  of  train  2140,  as  the  *' conductor '  * 
instead  of  the  *' engineer,'*  and  this  criticism  is  tech- 
nically correct.  Train  2140  consisted  of  a  locomotive 
with  tank  attached  and  had  no  technical  conductor, 
but  was  in  charge  of  the  engineer ;  but  we  submit  that 
being  in  <iharge  of  the  locomotive,  his  position  ap- 
proached quite  as  nearly  that  of  a  conductor,  as  the 
locomotive  and  tank  approximated  to  a  train,  which 
is  what  defendant's  witnesses  called  it.  We  apologize, 
and  hereafter  Mr.  Chapin  will  be  known  and  desig- 
nated in  the  Oregon  Beports  as  ^'Engineer  of  Train 
2140.'' 

Our  attention  is  also  called  to  the  fact  that  we  have 
inadvertently  called  the  intermediate  signal,  half  a 
mile  east  of  the  North  Fork  bridge,  the  ''home  signal" 
and  this  criticism  is  also  correct ;  but  we  call  attention 
to  the  fact  that  it  showed  just  as  red  and  indicated 
danger  just  as  effectually  as  though  it  had  been  desig- 
nated by  its  proper  title,  and  Engineer  Chapin  says 
that  it  was  ''red  and  showed  danger."  The  opinion 
nowhere  indicates  that  train  2140  ran  past  the  inter- 
mediate signal  without  stopping.  It  did  stop  for  five 
minutes  and  then,  with  the  danger  indication  still 
showing,  went  ahead  at  the  rate  of  at  least  six  miles 
an  hour  with  the  knoVledge  on  the  part  of  those  operat- 
ing it  that  255  was  on  the  main  track  half  a  mile  ahead. 

11, 12.  We  are  also  criticised  for  saying,  in  effect, 
that  if  the  tail  light  of  255  had  been  burning,  the  en- 
gineer of  2140 — called  in  the  opinion,  the  "conductor" 
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ould  have  discovered  that  fact  at  a  distance  of 
200  feet  east  of  the  bridge,  if  other  conditions  had 
been  favorable.    Such  is  the  testimony  of  Hoskins, 

« 

which,  for  the  purpose  of  an  appeal,  is  conclusive,  but 
stronger  than  this  is  the  testimony  of  Engineer  Chapin, 
who  testified  as  follows  upon  cross-examination : 

''Q.  If  those  tail  lights  had  been  burning  in  the 
caboose,  which  you  say  they  were  not,  you  would  not 
have  had  sky  diflSculty  in  seeing  the  end  of  the  caboose 
and  stopping  2140  ? 

*'A.  No,  sir.'' 

This  left  for  the  jury  the  question  as  to  whether 
the  tail  lights  were  burning,  and — as  shown  in  the 
original  opinion — they  had  a  right  to  weigh  the  state- 
ment of  a  witness  having  a  strong  moral  interest  in 
the  result,  against  the  intrinsic  improbability  that  all 

three  of  the  tail,  or  marker  lights,  which  are  inde- 
pendent of  each  other,  should  have  been  extinguished, 

when  it  had  been  shown  that  all  three  had  been  burn- 
ing a  little  over  two  miles  back;  and  especially  when 
Engineer  Chapin 's  testimony,  as  to  natural  light  con- 
ditions, had  been  contradicted  by  Hoskins,  an  entirely 
disinterested  witness. 

It  is  earnestly  urged  that  the  testimony  shows  that 
2140  was  running  ''under  control"  at  the  time  of  the 
accident.  It  is  true  that  several  very  estimable  gentle- 
men connected  with  the  railroad,  testified  that  in  their 
opinions  such  was  the  case,  but,  viewed  from  the 
standpoint  of  the  rules,  their  judgment  is  not  sus- 
tained. The  words  ''under  control''  are  defined  in  the 
defendant's  book  of  rules,  as  follows:  "Under  Con- 
trol: To  be  able  to  stop  within  the  distance  track  is 
seen  to  be  clear."  This  does  not  mean  to  run  six 
miles  an  hour,  which  is  the  maximum  speed  at  which  a 
train  may  be  said  to  be  under  control  under  any  cir- 
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cumstances,  but  means  such  a  rate  of  speed  as,  under 
the  particular  conditions,  will  enable  those  in  charge 
of  a  train  to  stop  in  time  to  avoid  accident.  If  the 
circumstances  are  such  that  objects  upon  the  track 
may  be  discovered,  a  considerable  distance  ahead,  six 
miles  an  hour  may  be  a  sufficiently  low  rate  of  speed, 
but  if  there  is  a  considerable  downgrade,  combined 
with  dark  or  foggy  weather,  and  no  light  in  front  of 
the  train,  a  speed  of  one  mile  an  hour  may  be  required 
in  order  to  conform  to  the  rule.  Taking  defendant's 
testimony  alone,  there  was  every  condition  demand- 
ing the  most  extreme  caution.  The  route  was  over  a 
heavy  downgrade  from  the  summit  of  a- high  range  of 
mountains;  the  locomotive  left  Kamela  in  the  night, 
backing  down  this  grade  without  any  light  upon  the 
tank,  which  then  constituted  the  front  of  the  train; 
what  little  natural  light,  that  ordinarily  would  have 
existed,  was  diminished  by  smoke;  the  intermediate 
signal  east  of  North  Fork  showed  a  train  on  the  main 
track,  about  half  a  mile  ahead.  Under  all  these  cir- 
cumstances it  was  for  a  jury  to  say  whether  defend- 
ant's engineer  acted  prudently  in  maintaining  a  speed 
of  six  miles  an  hour  and,  considering  the  force  and 
physical  consequences  of  the  impact,  whether  he  in 
fact  was  running  at  so  low  a  rate  of  speed  as  that 
claimed  by  him.  They  were  the  exclusive  judges  of  the 
value  of  his  testimony  as  to  the  conditions  and  speed 
of  the  train,  and  we  think  there  was  sufficient  testi- 
mony to  justify  a  finding  that  he  was  negligent. 

It  is  true  that  there  is  evidence  on  behalf  of  defend- 
ant, tending  to  explain  these  circumstances,  but  the 
people  of  this  state,  in  their  collective  wisdom — or 
unwisdom — ^have  seen  fit  to  ordain  that  in  law  actions, 
the  comparative  weight  of  testimony  shall  not  be  ex- 
amined upon  appeal,  and,  therefore,  we  are  precluded 
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from  a  full  discussion  of  that  subject,  having  no  right 
to  substitute  our  own  judgment  for  that  of  the  jury. 
Our  statement,  that  it  was  fairly  deducible  from  the 
evidence,  that  Fuller  had  agreed  to  flag  2140  against 
No.  4  passenger,  is  criticised  as  not  borne  out  by  the 
testimony.  Let  the  testimony  speak  for  itself.  On 
page  218  of  the  evidence  we  find  the  following  testi- 
mony of  Engineer  Chapin  upon  cross-examination : 

*'Q.  And,  if  necessary,  Fuller  would  flag  you  against 
No.  4? 

**A.  Yes. 

*'Q.  Of  course  No.  4  was  a  passenger  train t 

*  *  Mr.  Crawford :  I  think  you  are  misquoting  the  wit- 
ness in  saying  he  was  to  flag  as  against  No.  4. 

*'Q.  Then  Fuller  was  to  flag  you  and  protect  you  as 
against  No.  4. 

*'A.  Yes/' 

Whether  suiBcient  time  elapsed  between  the  break- 
ing in  two  of  train  255  and  the  collision  to  have 
enabled  Fuller  to  get  his  lantern  and  fusees  and  start 
back  east  to  signal  2140,  were  questions  of  fact  for  the 
jury.  As  remarked  in  the  original  opinion,  it  may 
well  be  that  he  was  in  the  act  of  starting  when  the 
collision  occurred.  The  only  voice  that  could  have 
explained  his  movements  is  stilled  by  death,  and  we 
are  not  prepared  to  say  that  he,  who  is  shown  to  have 
been  careful  and  diligent  upon  other  occasions  during 
the  trip,  was  neglecting  his  duty  and  recklessly  expos- 
ing his  own  life  in  this  instance. 

Our  attention  is  called  to  the  fact  that  the  train 
order  for  2140  is  in  the  transcript.  This  criticism  is 
correct,  although  the  fact  itself  is  not  material.  The 
order  reads:  '* September  3,  1917.  Engine  2140,  run 
extra  Kamela  to  Pilot  Rock  Junction;  take  siding, 
meet  extra  2162  east  at  Duncan."    No  time  of  starting 
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is  given.  How  long  2140  would  have  been  delayed  at 
Kamela,  in  order  to  have  turned  around  and  proceeded 
west  with  the  locomotive  in  front,  does  not  appear- 
There  is  a  long  double  track  at  Kamela  and  the  train 
sheets  indicate  that  the  only  tfain  there  when  2140  left, 
was  the  one  2140  had  helped  to  pull  up  the  grade  to 
that  point  This  train  was  due  to  proceed  on  its  east- 
ward course  and  it  would  seem,  under  the  conditions, 
reasonable  prudence  would  have  dictated  that  2140 
should  have  delayed  its  departure  a  few  minutes  and 
turned  around,  so  its  engineer  might  have  the  benefit 
of  the  powerful  lights  on  the  locomotive  on  the  west- 
ward trip.  At  all  events,  the  order  does  not  indicate 
that  2140  was  required  to  run  backward. 

While  it  is  not  negligence  per  se  to  run  a  train 
backward,  and  while  it  is  not  unusual  for  trains  to  be 
80  run,  especially  in  daylight  and  for  comparatively 
short  distances,  conditions  may  exist  when  so  operat- 
ing a  train,  and  especially  in  the  dark  and  down  steep 
grades  and  without  lights  sufficient  to  indicate  possible 
obstruction  on  the  track,  may  constitute  negligence, 
and  this  is  as  far  as  the  original  opinion  goes  or  was 
intended  to  go. 

The  court's  instruction  as  to  the  headlight  was,  we 
think,  sufficiently  discussed  in  the  original  opinion. 
We  think  it  fair  to  assume  that  the  headlight,  required 
by  the  Interstate  Conmierce  Commission,  which  is 
shown  to  be  one  of  high  power,  supposed  to  disclose 
objects  one  thousand  feet  ahead  of  the  train,  is  the 
standard  headlight,  made  so  by  the  order  and  by 
general  acquiescence  and  used  all  over  the  country, 
and  this,  evidently,  was  what  was  in  the  court's  mind 
when  the  instruction  complained  of  was  given.  The 
complaint  charged,  in  substance,  that  neglect  to  have 
such  a  light  on  the  west  end  of  the  train  was  one  of 
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the  causes  contributing  to  the  accident.  We  are  of  the 
opinion  that  there  is  evidence  tending  to  show  that  if 
snch  a  light  had  been  maintained,  the  engineer  of  2140 
would  have  seen  the  caboose  of  255  in  time  to  have 
stopped  his  train ;  so  that  in  any  event  it  was  not  error 
for  the  court  to  instruct  as  it  did  in  regard  to  that 
branch  of  the  case. 

The  objection  urged  seems  more  to  the  court  sub- 
mitting to  the  jury  the  question  of  the  propriety  of 
running  without  the  light  particularly  described  in  the 
instruction,  rather  than  the  necessity  of  having  &ome 
kind  of  light.  Had  there  been  any  light  whatever  on 
the  tank,  and  a  dispute  as  to  its  sufficiency,  an  instruc- 
tion of  the  character  indicated  might  possibly  have 
been  prejudicial;  but  it  is  conceded  that  there  was  no 
light  of  any  kind  on  the  tank  except  the  markers, 
which  it  is  also  conceded  were  not  useful  in  enabling 
the  persons  operating  the  train  te  discern  obstructions 
on  the  track,  so  the  instruction  in  substance  left  the 
jury  to  determine  whether  it  was  negligence  for  de- 
fendant's servants  to  operate  the  train  without  lights 
under  the  conditions  disclosed  by  the  testimony. 

The  jury  were  fully  instructed  in  accordance  with 
the  contention  of  defendant  as  to  Fuller's  duty  to  go 
back  and  flag  trains  when  his  own  train  was  delayed 
upon  the  track;  whether  he  had  time  to  do  this  after 
he  became  aware  that  his  train  was  more  than  mo- 
mentarily delayed,  for  the  purpose  of  heading  in,  was 
left  to  the  jury.  Whether  there  was  time  for  him  to 
have  gotten  his  lantern  and  fusees  and  got  out  of  the 
caboose,  was  a  question  of  fact  for  the  jury.  While, 
in  view  of  the  testimony  and  the  instruction  of  the 
court,  the  statement  in  the  original  opinion  that  ' '  The 
rule  does  not  absolutely  require  the  flagman  to  go 
back  with  stop  signals  every  time  the  train   stops/' 
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etc.,  may  be  in  the  nature  of  dictum,  the  writer,  speak- 
ing for  himself,  is  firmly  of  the  opinion  that  the  rule 
bears  the  construction  indicated. 

Taken  as  a  whole,  we  are  of  the  opinion  that  the 
trial  and  instructions  were  eminently  fair  to  the  de- 
fendant, and  that  no  substantial  error  was  committed 
to  its  prejudice;  and  that  while  this  court  sitting  as  a 
jury  of  seven  to  try  the  facts,  might  come  to  a  different 
conclusion  from  that  arrived  at  by  the  jury  that  tried 
the  cause,  there  is  suflScient  evidence  to  support  their 
finding. 

We  adhere  to  the  conclusion  reached  in  the  original 
opinion.  Affirmed.    Beheabinq  Denied. 


Argued  July  1,  affirmed  July  22,  1919. 

FEAYN  V.  PENNINGTON. 

(182  Pae.  5&6.) 

Sales — ^Fraadnlent  Bepresentatlona  of  8eUer*s  Agent — ^InstnictloiL 

1.  In  suit  for  breach  of  contract  by  which  plaintiff  was  to  deliver 
to  defendants  a  certain  number  of  copies  of  its  store  paper  service, 
defense  being  that  defendants  were  induced  to  execute  contract  upon 
fraudulent  representations  of  plaintiff's  agent  as  to  plaintiff  having 
contracts  with  other  firms,  held,  that  question  of  fraud  was  fully  and 
fairly  submitted. 

Principal  and  Agent — ^Acts  of  Agent  Within  Apparent  Scope  of  An- 
thority— Instmction. 

2.  In  suit  for  breach  of  contract  by  which  plaintiff  was  to  deliver 
to  defendants  a  certain  number  of  copies  of  its  store  paper  service, 
defense  being  that  defendants  were  induced  to  execute  contract  upon 
fraudulent  representations  of  plaintiff's  agent  as  to  plaintiff  having 
contracts  with  other  firms,  held,  that  question  of  authority  of  agent 
was  fairly  and  fully  submitted. 

[Representation    must   be    false   when    made,    see    note   in    18 
Am.  St.  Bep.  555.] 

From  Lane :  George  F.  Skipwobth,  Judge. 


188  Frayn  v.  Pennington.  [93  Or. 

Department  2. 

Plaintiff  alleges  that  he  was  doing  business  in  the 
City  of  Seattle  under  the  firin  name  of  Retailers  Ad- 
vertising Association;  that  prior  to  the  commence- 
ment of  the  action  he  had  complied  with  Chapter  154, 
Laws  of  Oregon,  1913;  that  on  or  about  May  6,  1916, 
the  plaintiff  entered  into  a  written  contract  with  the 
defendants,  as  partners  under  the  firm  name  of  Linn 
Drug  Company,  by  which  plaintiff  was  to  deliver  to 
defendants  48,000  copies  of  its  store  paper  service  in 
24  editions  of  2,000  copies  each,  commencing  on  May 
25,  1916,  and  every  15  days  thereafter,  to  be  known 
and  printed  as  the  *' Eugene  Booster,'*  at  the  agreed 
price  of  $20  per  issue  upon  certain  terms  and  condi- 
tions therein  stated,  for  which  it  was  agreed  that  the 
defendants  should  pay  $480  in  monthly  payments  of 
$40  each. 

The  plaintiff  alleges  that  he  had  performed  and  is 
ready  and  willing  to  perform  his  part  of  the  contract; 
that  defendants  have  failed  and  refused  to  perform 
their  part  of  the  contract,  or  to  accept  the  2,000  copies 
of  the  paper  sent  to  them  on  July  5,  1916,  and  have 
notified  plaintiff  that  no  more  copies  will  be  accepted ; 
that  it  cost  plaintiff  $28.95  for  labor  and  material  to 
print  and  publish  the  copies  which  had  been  printed 
upon  which  he  would  have  made  a  profit  of  $51.93  and 
$270  profit  on  the  remaining  copies,  and  by  reason  of 
the  defendants*  breach  of  the  contract  asks  for  a  judg- 
ment of  $350. 

The  defendants  admit  the  partnership  and  deny  all 
other  material  allegations  and  for  a  first,  further  and 
separate  answer  allege  certain  facts  as  a  plea  in  abate- 
ment. As  a  second  affirmative  defense  defendants  al- 
lege that  they  were  induced  to  execute  the  contract  by 
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reason  of  certain  alleged  statements  and  representa- 
tions which  were  made  by  plaintiff  through  its  agent, 
which  were  false  and  untrue  and  which  the  plaintiff 
knew  to  be  false  and  untrue  and  upon  which  the  de- 
fendants relied  and  believed  to  be  true  and  set  forth 
alleged  facts  tending  to  show  that  the  contract  was 
procured  by  means  of  fraud.  A  copy  of  the  written 
contract  was  attached  to  and  made  a  part  of  the  com- 
plaint. 

In  a  further  and  separate  answer,  for  the  purpose  of 
obtaining  equitable  relief,  the  defendants  again  al- 
leged the  making  of  the  fraudulent  statements  and 
representations. 

The  trial  court  sustained  the  plaintiff's  demurrer 
to  the  plea  in  abatement  and  the  further  and  separate 
answer  for  equitable  relief.  In  his  reply  the  plaintiff 
denied  all  the  material  matter  of  the  second  further 
and  separate  answer  and  alleged  certain  new  matter 
to  which  the  court  sustained  the  defendant's  motion 
to  strike. 

After  both  parties  rested,  plaintiff  made  a  motion 
for  a  directed  verdict,  which  was  overruled.  The  jury 
returned  a  verdict  for  the  defendants,  upon  which 
judgment  was  entered  and  plaintiff  appeals,  claiming 
that  the  court  committed  error  in  overruling  plaintiff 's 
demurrer,  to  the  answer,  in  sustaining  defendants '  mo- 
tion to  strike  out  a  portion  of  the  reply,  in  refusing 
to  give  certain  instructions  requested  by  the  plaintiff 
and  in  particular  the  charge  that  the  jury  **  might  find 
from  the  evidence  that  J.  M.  Schreiber  had  apparent 
authority  to  make  false  representations  to  the  defend- 
ants,'' and  in  overruling  plaintiff's  motion  for  a 
directed  verdict  Affibmbd. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  L.  M.  Travis  and  Mr.  A.K.  Meek,  with  an  oral 
argument  by  Mr.  Travis. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mf.  0.  H.  Foster. 

JOHNS,  J. — ^It  appears  from  the  record  that  the 
defendants  were  induced  to  execute  the  contract 
upon  fraudulent  statements  and  representations  of 
Schreiber  as  plaintiff's  agent,  who  represented  to  the 
defendants  that  the  plaintiff  had  advertising  contracts 
with  prominent  eastern  and  Portland  firms,  and  the 
plaintiff  admits  that  he  never  had  any  contract  with 
such  firms. 

Plaintiff  alleges  that  he  was  to  receive  $80.88  for  the 
first  four  publications,  from  which  he  would  have 
made  a  profit  of  $51.93  and  that  he  would  receive  $400 
for  the  remainder  of  the  contract,  out  of  which  he , 
would  have  made  a  profit  of  $270  or  a  profit  of  $231.93 
on  a  contract  of  $480.88  for  which,  including  labor  and 
material,  he  asks  judgment  for  $350.00. 

Among  others,  the  court  gave  the  following  instruct 
tion: 

**I  instruct  you  that  these  are  the  elements  of  fraud 
which  the  defendants  must  show  before  you  would  be 
entitled  to  find  a  verdict  for  the  defendants.  First, 
that  the  plaintiff  through  Schreiber  made  the  repre- 
sentations claimed  by  the  defendants.  Second,  that 
the  representations,  if  they  were  made,  were  false. 
Third,  that  when  the  representations  were  made,  if 
they  were  made,  Schreiber  knew  them  to  be  false  or 
made  them  recklessly  without  any  knowledge  of  their 
truth  and  as  a  positive  assertion.  Fourth,  that  he 
made  the  representations,  if  any  were  made,  with  the 
intention  that  they  should  be  acted  upon  by  the  de- 
fendant Pennington.    Fifth,  that  the  defendants  acted 


July,  1919.]  FuEUSBT  v.  Mays.  191 

in  reliance  upon  such  representations,  if  they  were 
made,  and  the  defendants  were  thereby  injured. 

**Each  of  these  elements  must  be  proved  with  rea- 
sonable certainty  and  all  of  them  must  be  found  to 
exist.  The  absence  of  any  one  of  these  elements  is 
fatal  to  the  defense  in  this  case. 

**I  have  instructed  you  if  you  find  from  the  evidence 
in  this  case  that  the  agent  Schreiber  was  not  acting 
within  the  actual  scope  of  his  authority  but  was  acting 
within  the  apparent  scope  of  his  authority  and  made 
the  representations  claimed,  and  if  they  were  false 
under  the  rules  which  I  have  just  given  you,  then  the 
defendants  would  be  entitled  to  a  verdict.'* 

1, 2.  The  questions  of  fraud  and  of  the  authority  of 
the  agent  Schreiber  were  fully  and  fairly  submitted  to 
the  jury,  which  found  for  the  defendants. 

The  judgment  is  affirmed.  Affirmed. 

McBbide,  C.  J.,  and  Bean  and  Bennett,  JJ.,  concur. 


Argaed  Jnlj  S,  reyersed  «.nd  dlBmissed  July  22,  1919. 

FUEUSET  V.  MAYS. 

(182  Pac.  558.) 

Ttnstfl — ^Active  Tnurt — Title  of  Beneficiaries. 

1.  Where  plaintiff  holder  of  legal  title  conveyed  lands  to  defend- 
ant as  trustee  to  sell  and  dispose  of  the  same  for  the  mutual  benefit 
of  plaintiff,  defendant,  and  H.,  and  defendant  had  the  land  surveyed 
and  platted,  sold  portions,  applying  proceeds  as  agreed,  and  at  the 
request  of  his  associates  conveyed  to  each  of  themr  certain  portions, 
which  were  unsalable,  lea  Yin  g  the  property  involved  still  undisposed 
of,  held,  that  trust  aa  to  lots  involved  continued  until  prospective  pur- 
chasers should  make  their  final  payments,  so  that  plaintiff  and  his 
assignees  had  no  interest  in  the  land,  but  simply  in  the  proceeds. 

Trusts — Suit  to  Compel  Oonveyance  by  Trustee— Parties. 

2.  Where  plaintiff  holder  of  legal  title  conveyed  lands  to  defend- 
ant as  trustee  to  sell  and  dispose  of  the  same  for  the  mutual  benefit 
of  plaintiff,  defendant,  and  H.,  and  plaintiff  undertook  to  convey  to 
B.  an  undivided  one-third  interest^  B.  and  H.  would  be  necessary  par- 
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ties  td  salt  to  compel  defendant  to  eonvej  the  undivided  one  third 
to  B.;  the  tmst  still  existing. 

[As  to  dutj  to  ascertain  powers  of  trustee,  see  note  in  19  Am. 
St.  Bep.  270.] 

From  Multnomah :  William;  Galloway,  Judge. 

Department  1. 

This  is  a  suit  to  compel  a  conveyance  of  an  undivided 
one  third  of  certain  lots  in  what  is  known  as  **Eose- 
mont  Addition  to  East  Portland.'*  In  1891,  plaintiff 
being  the  holder  of  the  legal  title  to  certain  lands,  con- 
veyed the  same  to  defendant  as  trustee,  to  sell  and 
dispose  of  the  same  for  the  mutual  benefit  of  plaintiff, 
defendant  and  one  A,  S.  Haskell.  The  obligation 
assumed  by  the  trustee  was  to  sell  and  dispose  of  the 
property,  pay  all  liens  and  encumbrances  thereon, 
all  taxes  and  assessments,  and  all  expenses  incident 
to  holding  and  disposing  of  the  property,  and  divide 
the  net  proceeds  thereof  equally  between  the  three. 
The  trustee  then  had  the  land  survieyed,  jSlatted  and 
dedicated  as  **Rosemont  Addition  to  East  Portland'* 
and  sold  a  portion  of  the  premises  by  lots  and  blocks, 
applying  the  proceeds  as  agreed,  and  then,  at  the  re- 
quest of  his  associates,  conveyed  to  each  of  them 
certain  portions  of  the  remainder,  leaving  the  prop- 
erty involved  herein,  still  undisposed  of.  On  March 
5,  1913,  plaintiff  undertook  to  convey,  by  deed,  an  un- 
divided one-third  interest  in  such  unsold  lots  to  one 
John  Eometsch.  Thereafter  Rometsch  demanded  a 
deed  thereto,  from  the  defendant  trustee,  who  still 
holds  the  legal  title,  which  being  refused,  plaintiff 
filed  his  complaint  herein,  on  March  19,  1914.  The 
complaint  states  the  terms  and  conditions  of  the  trust 
substantially  as  above  set  out,  but  with  the  additional 
averment, — 
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That  any  portion  of  said  property  which  should 
remain  unsold,  said  F.  P.  Mays  would  hold  the  title 
to  such  portions  of  said  real  property  remaining  in 
trust  for  the  said  George  Sorenson  or  his  assignees 
to  the  extent  of  one  third  in  favor  of  the  said  George 
Sorenson  or  his  assignees  or  transferees/' 

It  is  then  averred : 

''That  the  said  trusteeship  of  the  said  F.  P.  Maj^s 
has  heen  fully  consummated  and  terminated  and  the 
said  F.  P.  Mays  has  no  interest  of  law  or  equity  in  the 
title  of  said  real  estate,  and  all  claims,  Hens  and  de- 
mands against  the  interest  of  said  George  Sorenson 
have  been  liquidated  and  discharged. ' ' 

The  prayer  is  for  a  decree  requirixig  the  defendant 
to  execute  a  good  and  suflScient  conveyance  of  an  undi- 
vided one  third  of  the  property  described,  free  from 
encumbrance,  to  John  Eometsch. 

A  demurrer  to  the  complaint  was  filed,  upon  the 
grounds  that  Bometsch  and  Haskell  are  necessary 
parties,  and  also  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit.  The  demurrer 
was  overruled  and  defendant  answered,  with  some 
denials  and  admissions,  pleading  affirmatively,  among 
other  things,  as  follows : 

*  *  Denies  each  and  all  of  the  allegations  contained  in 
paragraph  IX  of  plaintiff's  complaint.  And  in  this 
connection  defendant  alleges  the  truth  to  be,  that  at 
the  time  said  premises  were  conveyed  to  this  defendant 
by  plaintiff,  it  was  agreed  between  the  plaintiff,  this 
defendant  and  said  A.  S.  Haskell,  that  this  defendant 
should  take  and  hold  the  title  to  said  premises  upon  the 
trust  for  said  three  persons,  and  that  he  should  sell 
and  dispose  of  the  same,  pay  and  satisfy  all  liens  and 
encumbrances  against  said  property  and  the  taxes  and 
assessments,  and  all  expenses  incident  to  the  holding 
and  disposal  of  said  property,  and  divide  the  net  pro- 
ceeds thereof  equally  between  said  three  persons ;  that 

98  0r.^lt 
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thereafter  by  and  with  the  consent  of  all  said  three 
beneficiaries,  the  defendant  dedicated  as  *Eosemont 
Addition  to  East  Portland,'  in  the  City  of  Portland, 
and  thereafter  this  defendant  sold  a  portion  of  said 
premises  by  lots  and  blocks,  to  wit,  twelve  lots,  and 
applied  the  proceeds  thereof  upon  said  mortgage  in- 
debtedness and  the  expenses  of  surveying  and  platting 
said  premises,  and  at  the  request  and  with  the  consent 
of  all  said  three  beneficiaries,  defendant  deeded  to 
each  of  them  certain  lots  in  said  Eosemont  Addition, 
and  now  holds,  undisposed  of,  the  following  lots  in 
said  addition,  to  wit :  Lots  1,  2,  3,  7,  11,  12,  15  and  16, 
in  Block  5,  and  Lot  1,  in  Block  3,  and  no  more;  that 
at  the  time  certain  of  said  lots  were  conveyed  to  said 
beneficiaries  as  hereinbefore  set  forth,  said  property 
was  clear  of  all  encumbrances,  and  all  taxes  and  oth^r 
assessments  were  paid;  (that  subsequent  thereto,  this 
defendant  has  advanced  all  taxes  and  assessments  as- 
sessed against  said  nine  lots,  aggregating  about  $360, 
of  which  amount  about  $120  is  chargeable  against  the 
interest  of  said  plaintiff  in  said  nine  lots;  that  there 
is  now  a  proposed  sewer  assessment  agaiiist  said  nine 
lots  of  $69.75  which  has  not  been  paid,  of  which  one 
third  will  be  chargeable  against  the  interest  of  the 

plaintiff.)" 

Plaintiff's  reply  to  the  foregoing  paragraph  of  the 
answer  is  as  follows : 

**  Plaintiff  admits  the  allegations  of  new  matter  set 
out  in  paragraph  nine  of  said  answer  down  to  line  23 
of  page  7  thereof,  and  plaintiff  denies  generally  and 
specifically  each  and  every  allegation  contained  therein 
from  said  line  23  to  and  including  line  30  of  said  page  7 
of  said  answer. " 

The  parentheses  in  the  portion  of  the  answer  quoted 
indicates  the  part  which  is  denied, 

A  trial  being  had,  there  was  a  decree  for  plaintiff  in 
accord  with  the  prayer  of  the  complaint,  and  defendant 
appeals.  ^        Bevebsed  and  Dismissed. 


July,  1919.]  FuBUSET  v.  MATa  195 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Huntington  <t  Wilson,  with  an  oral  argument 
by  Mr.  Beta  8.  Huntington. 

For  respondent  there  was  a  brief  submitted  with- 
out argument  by  Mr.  Wilson  T.  Hume. 

BENSON,  J.— 1, 2.  The  entire  case  for  the  plaintiff 
is  based  upon  the  theory  that  the  purposes  of  the  trust 
were  entirely  concluded  when  the  unsold  lots  were, 
by  conveyance  from  the  trustee,  divided  among  the 
associates,  and  that  by  reason  thereof,  neither 
Bometsch  nor  Haskell  is  a  necessary  party  to  this 
litigation.  This  attitude  is  contrary  to  the  express 
admissions  of  the  reply  as  quoted  in  our  statement  of 
the  case,  and  is  not  supported  by  the  evidence.  The 
testimony  establishes  very  clearly  that  the  lots  which 
by  mutual  consent  were  divided  among  the  three  bene- 
ficiaries of  the  trust  were  unsalable,  and  therefore 
withdrawn  from  the  effect  of  the  previous  agreement. 
As  to  the  lots  now  in  controversy,  it  was  intended  that 
the  trust  should  continue  until  the  prospective  pur- 
chasers should  make  their  final  payments  thereon, 
and  the  defendant  issue  the  necessary  conveyances 
therefor.  Such  payments  have  not  been  made  and  the 
intending  purchasers  have  abandoned  their  contracts, 
so  that  the  trust,  as  to  these  lots,  is  as  vitally  active 
as  upon  its  inception.  It  does  not  require  the  citation 
of  authorities  to  sustain  the  conclusion  that  Haskell 
was  a  necessary  party  to  the  suit,  and  the  same  may 
be  said  as  to  Rometsch,  who  was  the  real  party  in 
interest,  rather  than  the  plaintiff. 

But  even  if  they  had  been  brought  in,  the  result 
must  have  been  the  same,  since  the  conditions  of  the 
trust  are  such  that  the  plaintiff  and  his  assignee  have 
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no  interest  in  the  land,  but  simply  in  the  net  proceeds 
arising  from  its  sale:  Kollock  v.  Bermett,  53  Or.  395 
(100  Pac.  940,  133  Am.  St.  Rep.  840). 

The  decree  is  reversed,  and  one  will  be  entered  here, 
dismissing  the  suit.  Bbvebsed  akd  Dismissed. 

* 

McBbidb,  C.  J.|  and  Burnett  and  Habbis,  JJ.,  con- 
cur. 


Argued  May  9,  affirmed  July  22,  IMft. 

STATE  OF  OEEGON  v.  PACIFIC  LIVE  STOCK 

CO. 

(182  Pac.  828.) 

Equity— Bight  to  Voluntary  Nonsuit— Motion  Before  "TrlaL** 

1.  In  view  of  Sections  45,  46,  102,  105;  109,  118,  114,  L.  O.  L., 
under  Section  182,  providing  that  nonsuit  may  be  given  against  a 
plaintiff  on  Ms  motion  at  any  time  before  trial  unless  a  counterclaim 
has  l)een  pleaded  in  defense,  made  applicable  to  suits  in  equity  by 
Section  410,  plaintiff  may  take  a  voluntary  nonsuit  after  a  demurrer 
has  been  filed  and  disposed  of;  the  hearing  on  demurrer  not  being  a 
"trial"  within  the  meaning  of  Section  182,  which  refers  to  trial  on 
the  merits  before  a  jury. 

Equity— Bight  to  Voluntary  Nonsuit — Oounterclalm. 

2.  In  suit  by  the  state  to  set  aside  and  cancel  deeds  to  state  lands 
on  the  ground  of  fraud,  affirmative  defenses  pleaded  by  defendant, 
insufficient,  considered  independent  of  the  original  bill,  to  give  de- 
fendant ground  for  affirmative  relief,  held  not  such  a  counterclaim  as 
to  prevent  plaintiff  from  taking  a  voluntary  nonsuit  before  trial 
on  the  merits  under  Section  182,  L.  O.  L.,  made  applicable  to  suits 
in  equity  by  Section  410. 

From  Haxney:  Dalton  Biggs,  Judge. 

In  Banc 

This  is  a  suit  brought  by  the  stdte  against  the 
defendant  to  set  aside  and  cancel  the  deeds  to  about 
fourteen  thousand  acres  of  state  lands,  which  had  been 
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conveyed  by  the  state  to  the  defendant,  npon  the 
gronnd  of  fraud. 

The  defendant  appeared  and  filed  a  demurrer  to 
the  complaint,  upon  the  ground  that  it  did  not  *  *  state 
facts  snfScient  to  constitute  a  cause  of  suit/'  and  also 
upon  special  groimds  stated  therein.  Thereafter  the 
demnrrer  was  overrnled.  The  defendant  then  an- 
swered with  a  denial  of  the  essential  allegations  of 
plaintiff's  complaint,  and  also  pleading  certain  af- 
firmative defenses,  based  upon  the  statute  of  limita- 
tions, and  that  the  defendant  was  an  innocent  pur- 
chaser, etc.,  ending  with  a  prayer  for  the  dismissal 
of  the  suit,  and  such  other  relief  as  may  be  meet  in  the 
premises. 

The  case  being  put  at  issne,  was  continued  from  term 
to  term  until  about  November,  1917,  at  which  time  the 
defendant  moved  to  dismiss  the  same  for  want  of 
prosecution.  This  motion  seems  to  have  been  undis- 
posed of,  and  while  it  was  still  pending  before  the 
court,  and  on  September  11,  1918,  the  plaintiflF  came 
in  by  the  Attorney  General,  and  moved  for  a  dismissal 
of  the  cause,  without  prejudice,  and  on  the  same  day 
an  order  was  filed  dismissing  the  cause,  from  which 
order  the  defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Edward  F.  Treadwell  and  Mr.  John  L.  Rcmd. 

• 

For  the  State  of  Oregon  there  was  a  brief  over  the 
names  of  Mr.  George  M.  Brown,  Attorney  General, 
and  Mr.  John  0.  Bailey,  Assistant  Attorney  General, 
with  an  oral  argument  by  Mr.  Bailey. 

BENNETT,  J. — 1.  The  principal  question  presented 
in  the  case,  is  as  to  whether  a  plaintiff  may  take  a 
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voluntary  nonsuit  under  the  provisions  of  Section  182, 
L.  0.  L.,  made  applicable  to  suits  in  equity  by  Sec- 
tion 410,  L.  0.  L.,  after  a  demurrer  has  been  filed  and 
disposed  of.  The  question  has  been  very  ably  and 
exhaustively  briefed  and  presented,  by  the  attorneys 
on  each  side,  and  depends  entirely  upon  the  construc- 
tion of  the  first  clause  of  Section  182,  reading  as  fol- 
lows: 

**A  judgment  of  nonsuit  may  be  given  against  a 
plaintiff,  as  provided  in  this  chapter — on  motion  of  the 
plaintiff,  at  any  time  before  trial,  unless  a  counter- 
claim has  been  pleaded  in  defense.  * ' 

It  is  strenuously  and  plausibly  urged  on  behalf  of 
defendant  that  the  hearing  upon  the  demurrer  and 
the  decision  thereon  was  a  **triaP'  of  an  issue  of  law, 
and  therefore  terminated  the  right  to  a  voluntary  non- 
suit under  said  clause,  and  Hume  v.  Woodruff,  26  Or. 
373  (38  Pac  191),  and  Ferguson  v.  Ingle,  38  Or.  43 
(62  Pac.  760),  are  cited  to  support  the  contention. 

The  plaintiff,  on  the  other  hand,  contends  that  the 
hearing  upon  a  demurrer  is  not  a  **triaP^  within  the 
meaning  of  Section  182,  where  the  demurrer  is  over- 
ruled and  the  defendant  answers,  thus  putting  the  case 
at  issue*;  and  cites  HtUchings  v.  Royal  Bakery,  60  Or. 
48  (118  Pac.  185),  to  sustain  the  contention  upon  its 
part. 

It  seems  to  us  the  contention  of  the  plaintiff  must 
be  sustained.  There  can  be  no  doubt  under  our  statute 
but  what  -the  hearing  upon  a  demurrer  is  some  sort 
of  a  '*  trial '^  Section  109,  L.  0.  L.  But  the  word  was 
not  used  in  that  sense  in  Section  182,  L.  0.  L. 

Section  113,  L.  O.  L.,  evidently  creates  and  recog- 
nizes two  distinct  meanings  of  the  word  ** trial.**  One 
is  a  ** trial"  of  an  issue  of  law,  and  the  other  is  the 
^' trial  of  an  issue  of  fact."    That  these  two  classes 
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of  trials  are  entirely  distinct  and  separate  things  is 
very  clear  by  reference  to  the  section  following:  Sec- 
tion 114,  L.  0.  L.  They  are  tried  at  different  times 
by  separate  tribunals.  An  issue  of  law  is  tried  before 
the  jndge,  and  an  issue  of  fact  is  ordinarily  tried  before 
a  jury. 

In  other  words,  the  word  *  *  trial ' '  as  defined  in  the 
Code  covers  two  distinct  and  separate  proceedings. 
It  is  like  many  other  words  in  the  English  language, 
which  have  different  meanings,  and  are  sometimes 
used  with  one  meaning  and  sometimes  with  the  other. 
Certainly,  the  legislature  had  some  definite  period  in 
the  litigation  in  mind  when  the  right  to  a  voluntary 
nonsuit  should  be  extinguished. 

Here,  then,  were  two  separate  adjudications  to 
which  the  word  trial  might  apply.  One  a  preliminary 
trial  by  the  court  of  an  issue  of  law,  and  one  a  trial 
upon  the  merits  before  a  jury.  The  question  is,  To 
which  of  these  did  the  legislature  refer  in  Section  182 1 
This  question  we  must  solve  by  reference  to  the  con- 
text, the  subject  matter,  and  the  meaning  with  which 
the  same  word  **triaP'  is  used  by  the  legislature  in 
other  sections  of  the  Code. 

That  the  word  is  used  in  the  sense  of  a  final  trial 
upon  the  merits  in  other  sections  of  the  Oregon  Code 
is  very  plain.    Section  45  provides  that, — 

*  *  The  court,  or  judge  thereof,  may  change  the  place 
of  trial,  etc.'' 

Section  46,  L.  0.  L.,  provides,  this  motion  can  only 
be  made  after  the  cause  is  at  issue  upon  a  question 
of  fact.  So  it  is  plain  that  the  word  ** trial"  in  Sec- 
.  tion  45,  supra,  had  reference  only  to  the  trial  of  a  ques- 
tion of  fact  upon  the  merits.  Section  102,  L.  0.  L., 
provides: 


/ 
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*^The  court  may,  at  any  time  before  trial,  in  further- 
ance of  justice,  •  •  allow  any  proceeding  or  pleading 
to  be  amended  by  adding  the  name  of  a  party,  etc. ' ' 

It  seems  perfectly  clear  that  the  words  ^^  before 
triaiy  in  that  section  refer  to  a  trial  upon  the  issues 
of  fact.  A  like  use  of  the  word  is  again  made  in  Sec- 
tion 105.  Indeed,  in  Section  182,  subdivision  3,  the 
word  ** trial''  is  used  three  different  times  by  the 
legislature,  and  every  time  with  plain  reference  to  a 
trial  on  the  merits. 

It  seems  to  me,  that  where  we  find  the  same  word 
'Hrial"  is  used  so  frequently  in  other  places  in  the 
Code  and  even  in  the  same  section,  and  always,  or  even 
generally,  with  entire  reference  to  a  trial  on  the  merits, 
we  may  reasonably  assume  it  uses  the  word  in  this 
instance  with  that  meaning. 

In  Warm  Springs  Irr.  Dist.  v.  Pacific  Livestock  Co., 
89  Or.  19,  22  (173  Pac.  265),  this  court  had  occasion 
to  define  the  meaning  of  the  word,  as  used  at  still 
another  place  in  the  Code ,  where  a  provision  is  made 
in  condemnation  proceedings  for  the  fixing  of  a  rea- 
sonable attorney's  fee  by  the  court  at  the  ''trial." 
Mr.  Justice  Bean,  delivering  the  opinion  of  the  court, 
said: 

'*For  various  purposes,  a  hearing  on  a  demurrer 
is  a  trial  and  so  is  the  hearing  on  the  question  of  at- 
torney's  fee,  as  suggested  by  counsel;  but  does  the 
statute  mean  such  a  trial,  or  does  it  mean  a  trial  of 
the  subject  matter  of  the  action.  The  subject  of  the 
litigation  is  the  damages  to  the  property  proposed  to 
be  taken.  Hearing  on  demurrer,  attorney's  fee,  mo- 
tion, or  trial  is  not  'the  trial'  as  to  the  subject  of  the 
litigation,  but  of  matters  merely  incident  to  and 
growing  out  of  the  litigation  of  the  subject  matter  of 
the  action. 
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**When  the  lawmakers  provided  that  in  such  a  pro- 
ceeding a  reasonable  attorney's  fee  should  be  fixed  by 
the  court  *at  the  trial'  it  is  apparent  from  the  exam- 
ination of  the  whole  section  and  of  all  of  the  pro- 
visions for  proceedings  in  condemnation  that  they 
had  in  mind  the  main  or  final  trial  of  the  cause. " 

This  case  was  tried  in  heme  and  the  definition  of  the 
word  ** trial,''  as  used  in  that  section,  was  concurred 
in  by  every  member  of  the  court. 

In  Hume  v.  Woodruff,  26  Or.  373  (38  Pac.  191), 
Mr.  Justice  Bean,  delivering  the  opinion  of  the  court, 
says: 

**An  issue  of  law  arises  upon  a  demurrer,  •  •  and, 
since  a  defendant  may  demur  upon  the  ground  'that 
the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  suit'  *  *  it  would  seem  to  follow  that 
the  determination  of  an  issue  presented  by  such  a  de- 
murrer, is  a  trial  of  the  cause  within  the  meaning  of 
tiiie  statute  *  *  and,  as  a  consequence,  that  after  the 
disposition  thereof  a  plaintiff  is  not  entitled  to  a  volun- 
tary nonsuit,  unless  by  leave  of  the  court  an  amended 
complaint  is  filed. ' ' 

In  that  case  that  question  was  really  not  before  the 
court,  for  an  amended  complaint  liad  been  filed,  and 
the  court  held  that  under  the  pleadings  actually  pre- 
sented, the  plaintiff  did  have  a  right  to  the  voluntary 
nonsuit. 

In  Ferguson  v.  Ingle,  38  Or.  43  (62  Pac.  760),  the 
condition  was  exactly  the  same,  and  again  the  cause 
was  reversed  because  a  voluntary  nonsuit  had  been 
refused  after  the  demurrer  had  been  sustained,  and  an 
amended  pleading  had  been  filed. 

In  Hutching s  v.  Roycd  Bakery,  60  Or.  48  (118  Pac. 
185),  the  defendant  filed  a  demurrer,  which  was  over- 
ruled, as  in  this  case,  and  the  cause  came  on  for  trial 
before  a  jury.    After  the  jury  had  been  formed  and 
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several  witnesses  had  testified,  the  plaintiflf  moved  for 
a  voluntary  nonsuit  and  his  motion  was  allowed. 
After  a  very  careful  consideration  of  the  authorities 
by  Mr.  Justice  Bean,  this  action  was  affirmed. 

In  that  case  there  was  a  dissent  by  Mr.  Justice 
McBbide,  but  as  I  redd  the  dissenting  opinion,  it  was 
his  judgment  also,  that  the  voluntary  nonsuit  could 
be  taken,  up  to  the  time  of  the  commencement  of  the 
trial  upon  the  facts.  The  whole  court  was  apparently 
imanimous  that  it  did  not  end  with  the  hearing  upon 
the  demurrer,  which  had  been  filed  and  disposed  of 
in  that  case. 

Of  course,  if  the  plaintiff  could  take  a  voluntary 
nonsuit  at  any  time  during  the  trial  on  the  facts,  it 
follows  by  stronger  reasoning  that  he  could  take  it  at 
any  time  before  the  trial. 

It  is  true  this  decision  was  in  an  action  at  law,  but 
it  seems  under  Section  404,  L.  0.  L.,  which  makes  Sec- 
tion 182  applicable  to  equity  suits,  the  same  reasoning 
must  apply. 

The  same  result  seems  to  have  been  reached  by  the 
entire  court  in  the  case  of  Currie  v.  Southern  Pac.  Co., 
23  Or.  400  (31  Pac.  964),  in  which  the  action  had  been 
commenced  in  the  Justice's  Court.  An  answer  had 
been  filed,  and  a  demurrer  to  the  answer,  which  was 
sustained  in  the  Justice's  Court.  The  case  was  ap- 
pealed to  the  Circuit  Court  and  there  it  came  up  again 
and  the  demurrer  was  again  argued  aatd  submitted. 
The  Circuit  Court  overruled  the  demurrer.  The 
plaintiff  then  filed  a  reply  and  the  defendant  moved 
to  strike  out  the  reply,  thus  raising  still  another  issue 
of  law.  The  motion  was  denied  and  the  defendant 
then  ** demurred  to  the  reply,"  raising  a  third  issue  of 
law.    There  was  a  verdict  for  the  plaintiff.    The  judg- 
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ment  on  this  verdict  was  reversed  on  appeal,  on  the 
gronnd  that  the  court  should  not  have  permitted  the 
filing  of  the  reply,  and  the  court  remanded  the  case  for 
a  trial  upon  the  issues  presented  by  the  complaint  and 
answer:  See  same  case,  21  Or.  566  (28  Pac.  884). 
When  the  case  got  back  to  the  Circuit  Court  and  being 
then  pending  upon  the  issues  of  fact ,  and  the  demur- 
rer to  defendant's  answer  stUl  standing  cis  overruled 
by  the  court,  and  there  being  no  amended  pleading 
filed,  the  plaintiff  moved  for  a  voluntary  nonsuit.  This 
was  allowed  and  upon  a  second  appeal  the  Supreme 
Court  held  that  the  motion  was  not  too  late.  Chief 
Justice  LoBD,  delivering  the  opinion,  said : 

**The  Code  provides  that  a  nonsuit  can  be  taken  by 
the  plaintiff  at  any  time  before  trial,  unless  a 
counterclaim  has  been  pleaded  as  a  defense.  *  *  At 
common  law  the  plaintiff  might  take  a  nonsuit,  as  of 
right,  at  any  time  in  the  progress  of  the  trial  he  might 
prefer,  and  thereby  reserve  to  himself  the  power  to 
bring  a  fresh  action  for  the  same  subject  matter ;  and 
this  right  continued  until  after  the  verdict  was  ren- 
dered, but  ended  with  the  entry  of  the  judgment.  *  * 
Nonsuits  are  classed  under  two  divisions:  (1)  Invol- 
untary, as  when  ordered  by  the  court  against  the  plain- 
tiff *s  objection;  (2)  Voluntary,  when  allowed  by  the 
court  on  the  plaintiff's  own  motion;  *  *  and  it  has 
been  uniformly  held  that  a  voluntary  nonsuit  will  not 
deprive  a  plaintiff  of  his  right  to  try  the  case  a  second 
time,  when,  .with  more  favorable  conditions,  he  may 
attain  greater  success  than  in  the  first  case.  This 
explains  why  nonsuits  are  so  frequent.  It  has  been 
well  said  that  a  *  nonsuit  is  like  the  blowing  out  of  a 
candle,  which  a  man  at  his  own  pleasure  may  light 
again. '  *  *  While  there  is  some  difference  in  the  prac- 
tice of  the  states,  in  many  it  is  provided,  as  in  Oregon, 
that  a  nonsuit  may  be  taken  at  any  time  before  the 
trial.  As  the  case  stood,  no  trial  had  been  had  when 
the  nonsuit  was  asked  by  the  plaintiff  and  allowed  by 
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^ — 

the  court.  Black,  J.,  said  that  *  there  is  no  case  which 
decides  that  the  plaintiff  may  not  become  nonsuited  on 
his  own  motion,  or  that  he  may  not,  if  he  pleases,  dis- 
continue or  withdraw  his  ^action. '  *  *  Since  the  plain- 
tiff had  the  right  to  take  a  nonsuit  so  as  to  prevent 
an  adjudication  on  the  merits,  and  to  enable  him  to 
begin  over  again  if  he  so  desired,  no  right  of  the 
defendant  was  denied. '  ^ 

If  Hume  V.  Woodruff  and  Ferguson  v.  Ingle  are  in- 
consistent with  these  opinions,  they  should  be  con- 
sidered, it  seems,  as  overruled  by  the  latest  decision 
in  Hutchings  v.  Royal  Bakery  Co.,  but  I  think  the 
point  aetu^ly  decided  in  the  Hume  case  and  in  the 
Ingles  case,  and  the  logic  ;of  those  decisions,  support 
the  Hutchings  case,  although  there  is  an  intimation 
by  way  of  dictum  in  the  Hume  case,  which  is  perhaps, 
to  the  contrary.  But  it  was 'actually  decided  therein 
that  a  voluntary  motion  for  a  nonsuit  was  permissible 
after  a  demurrer  had  been  filed  and  passed  upon. 
While  it  is  true,  an  amended  pleading  in  a  cause 
eliminates  the  original  pleading,  yet  it  could  not  elimi- 
nate the  fact  that  there  had  been  a  trial,  of  an  issue  of 
law  in  the  cause,  and,  therefore,  if  the  statute  is  to  be 
construed  as  prohibiting  a  voluntary  nonsuit,  unless 
it  is  offered  before  a  trial  upon  a  demurrer,  the  volun- 
tary nonsuit  would  be  logically  too  late,  after  such  an 
issue  of  law  had  been  tried  and  disposed  of  in  the  cause, 
without  regard  to  the  amendment. 

It  seems  to  me  also  that  the  fact  that  the  meaning 
of  the  word  ''trial,''  as  applied  to  the  decision  upon 
the  merits,  is  one  of  common  use,  while  the  other  mean- 
ing, as  applied  to  the  hearing  upon  an  issue  of  law, 
is  technical  and  unusual,  is  important  in  concluding 
as  to  which  sense  the  word  was  used  in,  by  the  legis- 
lature. 
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In  ordinary  language  we  speak  of  a  **triaP'  of  the 
issues  of  fact,  and  of  a  '* hearing*^  on  a  demurrer. 
Bouvier  defines  trial  as^ 

**The^examination  before  a  competent  tribunal,  ac- 
cording to  the  laws  of  the  land,  of  the  facts  put  in  issue 
in  a  cause.  *  *  The  examination  of  the  matter  of  fact 
in  issue  in  a  cause.    The  decision  of  the  issue  of  fact. " 

As  I  understand  it,  the  Bar  of  the  state  has  always 
in  actual  practice,  recognized  and  asserted  the  right 
of  the  plaintiff  to  take  a  voluntary  nonsuit  at  any  time, 
before  the  trial  on  the  merits  commenced ;  and  it  seems 
to  me  a  decision  to  the  contrary  would  revolutionize 
the  practice. 

In  actual  practice  a  general  demurrer  is  filed  in 
nearly  every  case,  in  the  lower  courts.  Sometimes 
this  is  done,  because  the  complaint  is  thought  to  be 
really  defective;  sometimes  because  an  inexperienced 
attorney  wishes  to  save  upon  the  record,  any  point 
which  may  subsequently  develop ;  and  quite  often  it  is 
intended  as  an  appearance  to  prevent  a  default,  until 
the  attorney  isready  to  prepare  an  answer.  These 
demurrers  are  submitted  and  formally  passed  upon  by 
the  court,  either  with  or  without  argument.  This 
occurs  at  the  very  commencement  of  the  case.  To  hold 
that  the  submission  of  these  demurrers  and  the  deci- 
sion of  the  court  thereon  terminates  the  right  to  a 
voluntary  nonsuit  would  be  to  practically  destroy  that 
right  altogether  and  render  it  entirely  worthless  to 
the  plaintiff.  It  does  not  seem  to  me  that  the  legisla- 
ture could  have  intended  any  such  result. 

It  is  not  necessary  in  this  case  to  decide  what  would 
be  the  rule  as  to  dismissal  if  the  defendant  stood  upon 
his  demurrer,  or  if  the  demurrer  was  sustained,  and 
the  plaintiff  did  not  amend.    But  we  hold  that  where. 
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in  a  suit,  the  defendant  ^as  filed  a  demurrer^  which 
has  been  overruled^  and  the  defendant  has  answered, 
the  plaintiff  may  take  a  voluntary  nonsuit  as  a  matter 
of  course  (there  being  no  counterclaim)  at  any  time 
before  the  trial  of  the  issues  of  fact. 

The  only  other  question  presented  in  the  casje  is 
whether  or  not  the '  defendant  had  pleaded  such  a 
counterclaim,  as  would  prevent  the  plaintiff  from  a  vol- 
untary dismissal  of  the  case. 

2.  The  only  affirmative  defenses  pleaded  are  in  the 
nature  of  laches,  estoppel  and  adverse  possession. 
There  is  no  setting  up  or  pleading  of  a  cloud  upon  the 
title,  or  an  adverse  claim  by  the  plaintiff.  In  that 
regard,  if  the  defendant  sought  to  take  advantage  of 
any  such  adverse  claim,  he  would  have  to  depend  upon 
the  allegations  of  plaintiff's  complaint  and  not  upon 
the  allegations  of  his  own  pleading. 

Neither  was  there  aviy  prayer  to  have  any  claim 
upon  the  part  of  the  plaintiff  adjudicated,  or  for  any 
claim  of  affirmative  relief  of  any  character,  unless  that 
should  be  implied  from  the  general  equity  prayer. 

While  the  affirmative  defenses  set  forth  in  defend- 
ant's pleading  might  perhaps  be  sufficient  as  a  defense, 
yet  they  were  not  sufficient  considered  independently 
of  the  original  bill,  to  give  the  defendant  ground  for 
affirmative  relief. 

A  counterclaim  in  an  equity  suit  under  our  practice 
is  much  in  the  nature  of  a  cross-bill  under  the  old 
equity  practice,  and  in  such  a  bill  the  defendant  could 
not  rely  upon  the  allegations  in  the  original  complaint. 

**A  cross-bill  must  be  as  complete  and  perfect  as  an 
original  bill,  and  must  be  good  within  itself,  not  rely- 
ing upon  reference  to  the  ori^nal  bill  for  any  of  its 
essential  averments  ":  16  Cyc.  330,  §  P. 
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So,  under  our  practice,  it  is  ^aid  in  Le  Clare  ▼.  Thi- 
haidt,  41  Or.  69I,  608  (69  Pac  552) : 

**An  answer  setting  up  a  counterclaim  must  contain 
the  substantial  requisites  of  a  complaint,  and  allege 
facts  which  legally  entitle  the  defendant  to  recover  in 
a  suit  instituted  by  him  for  that  purpose  against  the 
plaintiff;  and,  if  his  pleading  omits  any  allegation 
that  would  be  necessary  to  state  a  cause  of  suit,  it  will 
be  vulnerable  to  a  demurrer  interposed  on  that 
ground. ' ' 

In  Templeton  v.  Cook,  69  Or.  313,  317  (138  Pac. 
230),  it  is  said: 

**A  counterclaim  permissible  in  an  equity  case  shall 
be  one  upon  which  a  suit  might  be  maintained  by  the 
defendant  against  the  plaintiff  in  the  suit. ' ' 

In  Maffett  v.  Thompson,  32  Or.  5*46,  551  (52  Pac. 
565,  53  Pac.  854),  it  is  said: 

.  '*In  so  far  as  it  was  designed  to  afford  affirmative 
relief,  the  counterclaim  here  provided  for  takes  the 
place  of  the  cross-bill  under  the  chancery  practice,  as 
it  formerly  prevailed.  *  *  Under  that  practice,  which 
still  obtains  in  many  jurisdictions,  if  the  cross-bill  sets 
up  matters  purely  defensive,  and  prays  for  no  affirma- 
tive relief,  a  dismissal  of  the  original  bill  necessarily 
disposes  of  the  cross-bill  also. ' ' 

In  Dove  v.  Hayden,  5  Or.  500,  the  question  here  pre- 
sented was  directly  before  the  court,  and  the  court 
said: 

*'The  substantial  question  presented  by  the  motion 
to  dismiss,  is,  whether  any  counterclaim  to- the  plain- 
tiff's cause  of  suit,  is  set  up  in  the  answer.  Unless  the 
facts  there  alleged  constitute  a  counterclaim,  the  judg- 
ment of  nonsuit  on  the  motion  of  plaintiff  was  properly 
granted^  *  *  The  counterclaim,  therefore,  which  the 
defendant  is  authorized  to  interpose,  must  be  one  upon 
which  a  suit  might  be  maintained  by  the  defendant 
against  the  plaintiff  in  the  suit." 
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In  Chance  v.  Carter,  81  Or.  229,  239  (158  Pac.  947), 
it  is  said  by  Mr,  Justice  Habris  : 

**  Furthermore,  while  the  answer  pleads  enough  to 
conform  to  a  special  provision  of  the  statute  applicable 
to  actions  iii  ejectment,  nevertheless  the  pleading  does 
not,  strictly  speaking,  set  forth  a  cause  of  action,  be- 
cause, if  the  new  matter  stood  alone,  it  would  not  con- 
tain all  the  elements  necessary  for  a  cause  of  action; 
nor  would  the  new  matter  in  the  pleading  by  itself  be 
a  complete  statement  of  a  cause  of  suit.  Eepeated 
decisions  have  declared  that  a  counterclaim  must  be 
complete  in  itself,  and  state  facts  which  show  that  the 
defendant  is  entitled  to  recover  from  the  plaintiff  if 
an  action  had  been  instituted  for  that  purpose. '  ^ 

Here,  upon  an  inspection  of  the  answer,  it  will  be 
noticed,  there  is  no  aflSrmative  allegation  whatever, 
that  the  State  of  Oregon  ivds  assertmg  or  making  any 
claim  to  the  lamd  in  question,  or  that  any  such  claim 
was  in  any  way  a  cloud  upon  defendant's  title.  Is  it 
not  perfectly  plain  that  if  the  defendant  was  attempt- 
ing to  ask  affirmative  relief,  upon  a  complaint  of  its 
own,  in  a  suit  brought  independently  by  it,  it  would 
have  no  cause  of  suit  whatsoever,  without  such  an 
allegation? 

Then  when  we  apply  the  doctrine  presented  by  Mr. 
Justice  Harris  in  the  Carter  case,  and  so  universally 
established ,  that  a  counterclaim,  like  a  cross-bill,  must 
contain  every  essential  element  of  the  defendant's 
right  to  recover,  which  is  necessary  in  an  independent 
suit.  Is  it  not  entirely  clear  that  there  was  no  counter- 
claim pleaded,  and  indeed  no  intention  to  plead  a 
counterclaim,  even  if  the  answer  had  been  in  other 
respects  entirely  sufficient!  In  this  regard  the  ab- 
sence of  a  prayer  for  the  quieting  of  title,  or  the  set- 
tling of  any  adverse  claim,  is  significant.  Probably 
such  a  prayer  would  not  always  be  necessary  if  all  the 


July,  1919.]     Statb  v.  Paoifio  Live  Stock  Co.  209 

other  requisites  of  a  good  bill  in  equity  were  present ; 
but  the  absence  of  such  a  prayer  is  strong  evidence 
that  there  was  no  intention  to  plead  a  counterclaim, 
and,  as  it  seems  to  me,  a  sufficient  counterclaim  was  in 
fact  not  pleaded. 

In  passing  upon  the  case  we  have  not  considered 
the  question  of  whether  or  not  the  defendant  could 
maintain  any  claim  for  affirmative  relief  against  the 
state,  if  the  pleadings  in  that  regard  were  otherwise 
sufficient.  As  to  this,  there  is  at  least  very  grave 
doubt,  as  shown  in  the  opinion  of  Mr.  Justice  Harris, 
but  to  my  mind  it  is  so  clear  that  there  was  no  counter- 
claim pleaded,  a  decision  upon  the  other  question  seems 
unnecessary. 

It  is  urged  that  the  dismissal  of  this  case  works  a 
hardship  upon  the  defendant,  since  it  leaves  an  un- 
certainty in  regard  to  the  title  to  all  of  that  large 
tract  of  land  included  in  the  first  complaint  and  not 
included  in  the  second.  We  hardly  see  how  the  condi- 
tion of  the  defendant,  in  that  regard,  can  be  any  worsei 
than  it  would  have  been  if  the  original  suit  had  not 
been  brought  in  the  first  place.  The  embarrassment, 
if  any,  seems  to  arise  from  the  fact  that  the  defendant 
cannot,  under  our  Constitution  and  laws,  bring  an  in- 
dependent suit  against  the  state  to  adjudicate  its  title. 
But  this  is  a  matter  for  the  legislative  power  of  the 
state,  with  which  we  cannot  interfere. 

The  judgment  of  the  court  below  should  be  affirmed. 

Affirmed. 

HABBIS,  J. — ^I  concur  in  the  conclusion  reached  by 
Mr.  Justice  Bennett;  but  I  base  my  conclusion  upon 
different  grounds. 

On  April  10,  1914,  the  State  of  Oregon  commenced 
this  suit  against  the  Pacific  Live  Stock  Company  for 
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the  avowed  purpose  of  bringing  about  a  cancellation 
of  deeds  covering  about  26,000  acres  of  land,  claiming 
that  the  land  had  been* fraudulently  acquired  by  ''dum- 
mies.^' On  May  2,  1914,  the  defendant  demurred 
to  the  complaint;  and  subsequently  on  December  31, 
1914,  the  court  overruled  the  demurrer.  Afterwards, 
on  February  5,  1915,  the  defendant  filed  an  answer 
which,  besides  admissions  and  denials,  affirmatively 
alleged  that  the  plaintiff  had  been  guilty  of  laches, 
that  the  defendant  was  a  bona  fide  purchaser  for 
value,  and  that  the  defendant  was  and  had  been  in 
adverse  possession  for  more  than  ten  years.  The 
answer  concluded  with  a  prayer  for  costs  and  for 
''such  other  relief  as  may  be  meet  in  the  premises.'* 
On  June  7,  1915,  the  state  filed  a  reply  containing 
admissions,  denials  and  affirmative  allegations,  thus 
completing  the  issues. 

On  September  11,  1918,  the  state  moved  for  a  dis- 
missal of  this  suit  ** without  prejudice'*  on  the  alleged 
ground  that  state  officials  had  recently  discovered 
that  **much  of  the  land  involved  in  the  case  was  ac- 
quired by  forging  real  and  fictitious  persons*  signa- 
tures to  the  applications  and  deeds,  and  the  complaint 
filed**  in  1914  was  not  in  the  opinion  of  counsel  for  the  ' 
state  "broad  enough  to  permit  the  introduction  of 
evidence  of  such  character  and,  therefore,  it  became 
necessary  either  to  amend  said  complaint  or  to  file  a 
new  complaint,  and  in  order  to  prevent  delay  of  filing 
a  motion  for  permission  to  file  an  amended  complaint, 
it  was  deemed  advisable  to  dismiss  the  present  suit 
and  start  a  new  suit.**  The  motion  was  allowed  by  the 
court  and  the  suit  was  ''dismissed  without  prejudice**; 
and  subsequently  the  state  began  another  suit  attack- 
ing the  deeds  to  about  19,000  acres  of  the  26,000.  In 
other  wordS|  this  the  first  suit  attacks  the  paper  title 
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to  26,000  acres  of  land ;  while  the  second  suit  attacks 
the  paper  title  to  19,000  acres  and  makes  no  mention 
of  the  remaining  7,000  acres  of  land.  The  defendant 
moved  to  set  aside  the  order  of  dismissal,  and,  when 
the  Circuit  Court  overruled  the  motion,  the  defendant 
appealed.     ' 

It  is  vigorously  contended  that  the  Circuit  Court 
was  without  lawful  authority  to  dismiss  the  suit 
*' without  prejudice*'  because:  (1)  there  had  been  a 
trial;  and  (2)  the  defendant  had  pleaded  a  counter- 
claim in  its  answer.  This  contention  is  based  upon 
certain  sections  of  the  Code.  Section  182,  subdivision 
1,  L.  0.  L.,  provides  that  a  judgment  of  nonsuit  may 
be  given  against  the  plaintiff  ^ '  on  motion  of  the  plain- 
tiff,  at  any  time  before  trial,  unless  a  counterclaim 
has  been  pleaded  as  a  defense. '*  Section  410,  L.  0.  L., 
declares  that  a  decree  dismissing  a  suit  may  be  given 
against  the  plaintiff  in  the  case  specified  in  Section  182, 
subdivision  1 ;  and  ^ '  such  decree  is  a  determination  of 
the  suit,  but  shall  not  have  the  effect  to  bar  another 
suit  for  the  same  cause,  or  any  part  thereof.  *  *  Rely- 
ing upon  the  holdings  in  Hume  v.  Woodruff,  26  Or. 
373  (38  Pao.  191),  and  Ferguson  v.  Ingle,  38  Or.  43  (62 
Pac  760),  the  defendant  argues  that  the  ruling  upon 
the  demurrer  was  a  trial  within  the  meaning  of  Section 
182,  L.  0.  L.,  and  within  the  meaning  of  the  term 
** trial'*  as  it  is  expressly  defined  in  Section  113, 
L.  0.  L.  In  the  opinion  of  the  writer  the  state  cannot, 
because  of  its  status  as  a  sovereign,  be  compelled  to 
continue  the  litigation  against  its  will;  and  conse- 
quently it  is  utterly  immaterial  whether  the  decision 
upon  the  demurrer  was  or  was  not  a  trial  within  the 
meaning  of  Sections  182  and  410,  L.  0.  L.,  and  it  is 
likewise  inunaterial  whether  the  answer  does  or  does 
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not  contain  a  counterclaim  within  the  meaning  of  Sec- 
tion 182,  subdivision  1,  L.  0.  L. 

The  State  of  Oregon  is  a  sovereign  and  because  of 
that  fact  cannot  be  sued  in  its  own  courts  without  its 
consent.  Indeed,  the  state  can  withdraw  its  consent 
after  it  has  onqe  given  it:  State  ex  rel.  v.  Jumel,  38 
La.  Ann.  337,  339.  So  puissant  is  the  state  and  so 
completely  immune  from  attack  in  its  own  courts  is 
the  sovereign  state  that  it  can  withdraw  its  consent 
and  by  that  act  alone  terminate  a  pending  suit  against 
it  although  such  suit  was  originally  begun  with  the 
express  consent  of  the  state.  This  doctrine  finds  con- 
crete illustration  in  Beers  v.  State  of  Arkansas,  20 
How.  527  (15  L.  Ed.  991).  An  action  was  brought  in 
a  Circuit  Court  of  the  State  of  Arkansas  to  recover  the 
interest  due  on  certain  bonds  issued  by  the  state. 
The  state  Constitution  empowered  the  legislature  to 
provide  by  law  *4n  what  courts  and  in  what  manner 
suits  may  be  commenced  against  the  state.'*  In  pur- 
suance of  that  provision  of  the  Constitution  a  law  was 
passed  permitting  the  prosecution  of  suits  against  the 
state.  Acting  ui>on  the  faith  of  that  law  the  action 
was  begun  in  the  Circuit  Court  on  November  21, 1854 ; 
but  afterwards  on  December  7,  1854,  while  the  action 
was  still  pending  in  the  Circuit  Court,  the  legislature 
passed  a  statute  providing  that  in  all  suits  brought  to 
enforce  the  collection  of  any  bonds  issued  by  the  state 
such  bonds  should  be  filed  in  the  office  of  the  clerk  and 
upon  failure  to  file  the  bonds  at  a  designated  time  the 
court  wag  required  to  dismiss  the  suit.  The  holder  of 
the  bonds  involved  in  the  suit  against  the  State  of 
Arkansas  refused  to  file  them  and  thereupon  the  suit 
was  dismissed.  In  the  course  of  its  opinion  the 
Supreme  Court  of  the  United  States  used  this  lan- 
guage: 
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'*It  is  an  established  principle  of  jurisprudence  in 
all  civilized  nations  that  the  sovereign  cannot  be  sued 
in  its  own  courts,  or  in  any  other,  without  its  consent 
and  permission ;  but  it  may,  if  it  thinks  proper,  waive 
this  privilege,  and  permit  itself  to  be  made  a  defend- 
ant in  a  suit  by  individuals,  or  by  another  State.  And 
as  this  permission  is  altogether  voluntary  on  the  part 
of  the  sovereignty,  it  follows  that  it  may  prescribe 
th^  terms  and  conditions  on  which  it  consents  to  be 
sued,  and  the  manner  in  which  the  suit  shall  be  con- 
ducted, and  may  withdraw  its  consent  whenever  it 
may  suppose  that  justice  to  the  public  requires  it.'* 

Again,  in  the  same  oproion  the  court  said : 

**Nor  can  this  court  inquire  whether  the  law  oper- 
ated hardly  or  unjustly  upon  the  parties  whose  suits 
were  then  pending.  That  was  a  question  for  the  con- 
sideration of  ^  the  legislature.  They  might  have  re- 
pealed the  prior  law  altogether^  and  put  an  end  to  the 
jurisdiction  of  their  courts  in  suits  against  the  state, 
if  they  had  thought  proper  to  do  so,  or  prescribe  new 
conditions  upon  which  the  stdts  might  still  be  allowed 
to  proceed.*' 

The  broad  doctrines  announced  in  Beers  v.  Arkansas 
are  recognized  and  followed  in  State  v.  Bank  of  Ten- 
nessee, 62  Tenn.  (3  Baxt.)  395,  399,  406. 

The  Code  provides  that  in  addition  to  denials  the 
answer  may  contain  **a  statement  of  any  new  matter 
constituting  a  defense  or  counterclaim**  (Section  73, 
L.  0.  L.) ;  and  the  Code  also  states  that — 

**The  counterclaim  mentioned  in  Section  73  must  be 
one  existing  in  favor  of  a  defendant,  and  against  a 
plaintiff,  between  whom  a  several  judgment  might  be 
had  in  the  action  •  •  ^»:  Section  74,  L.  0.  L.;  Section 
395,  L.  0.  L. 

In  section  401,  L.  0.  L.,  we  read : 

"The  counterclaim  of  the  defendant  shall  be  one 
upon  which  a  suit  might  be  maintained  by  the  defend- 
ant against  the  plaintiff  in  the  suit.*' 
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A  connterclaim  in  equity  must  be  connected  with  the 
subject  of  the  suit  and  contain  such  an  averment  of 
facts  as  to  authorize  the  defendant  to  maintain  a  suit 
thereon  against  the  plaintiff:  Le  Clare  v.  Thib(mlt,  41 
Or.  601,  606  (69  Pac.  552) ;  Templeton  v.  Cook,  69  Or. 
313,  317  (138  Pac  230).  Affirmative  matter  pleaded 
in  an  answer  may  be  either  defensive  or  offensive  or 
both  defensive  and  offensive :  Griffin  v.  Jorgenson,  22 
Minn.  92,  95;  Haalmd  v.  MUler,  67  Or.  346,  350  (136 
Pac.  9).  If  the  answer  is  defensive  only  and  does  not 
ask  for  affirmative  relief  a  dismissal  of  the  complaint 
carries  with  it  the  answer  and  suit ;  but  if  the  answer 
contains  a  counterclaim  within  the  meaning  of  the 
Code  a  dismissal  of  the  complaint,  as  distinguished 
from  a  dismissal  of  the  suit,  does  not  carry  the  answer 
with  it,  for  the  reason  that  a  mere  dismissal  of  the 
complaint  leaves  the  case  to  be  determined  upon  the 
counterclaim:  Maffett  v.  Thompson,  32  Or.  546,  551 
(52  Pac  565,  53  Pac  854) ;  Tokstad  v.  Daws,  68  Or. 
90  (136  Pac.  844).  A  counterclaim  then,  within  the 
meaning  of  ^  our  Code,  is  in  effect  a  suit  prosecuted 
by  the  defendant  against  the  plaintiff. 

Turning  now  to  the  answer  filed  by  the  Pacific  Live 
Stock  Company,  it  will  be  seen  that  all  the  affirmative 
matter  operates  defensively  while  some  of  it  serves 
not  only  as  a  defense  but  also  as  a  counterclaim  and 
to  the  extent  that  such  new  matter  is  treated  as  a 
counterclaim  it  would,  if  sustained  by  the  evidence 
terminate  in  a  decree  granting  affirmative  relief  to  the 
company.  But  a  judgment  or  decree  cannot  be  ren- 
dered against  the  state  unless  there  is  an  express 
statute  permitting  it :  People  v.  Miles,  56  Cal.  401,  402 ; 
People  V.  Dennison,  84  N.  Y.  272,  281;  State  v.  Ar- 
kamas  Brick  d  Mfg.  Co.,  98  Ark.  125  (135  S.  W.  843, 
33  L.  B.  A.  (N.  S.)  376).    In  effect,  the  state  asks  that 
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it  be  decreed  to  be  the  owner  of  the  land ;  and  so,  also, 
to  the  extent  that  the  answer  is  treated  as  a  counter- 
claim, assuming  that  a  counterclaim  is  sufficiently 
pleaded,  the  company  asks  that  it  be  decreed  to  be  the 
owner  of  the  land.  Stated  in  broad  terms,  a  citizen 
when  sued  by  the  state  can  plead  whatever  will  operate 
to  defeat  the  claim  of  the  state;  but  a  pure  counter- 
claim cannot  be  pleaded  and  prosecuted  to  a  decree  or 
judgment  against  the  state  unless  the  state  has  given 
its  consent  to  the  rendititm  of  an  affirmative  judgment 
for  money  or  an  affirmative  decree  for  relief  against 
the  state,  for  the  reason  that  the  prosecution  of  the 
counterclaim  to  an  affirmative  decree  or  judgment  for 
the  defendant  would  be  equivalent  to  prosecuting  a 
suit  against  the  state :  Holmes  v.  State,  100  Ala.  291, 
294  (14  South.  51) ;  Industrial  School  v.  Reynolds,  143 
Ala.  579  (42  South.  114) ;  People  v.  Miles,  56  Cal.  401; 
Staie  V.  Gaines,  46  La.  Ann.  431  (15  South.  174) ;  State 
V.  Leckie,  14  La.  Ann.  636 ;  State  v.  Baltimore  <&  Ohio 
R.  R.  Co.,  34  Md.  344,  374;  Auditor  General  v.  Bay 
County,  106  Mich.  662  (64  N,  W.  570) ;  Aplin  v.  Grand 
Traverse  County,  73  Mich.  182  (41  N.  W.  23,  16  Am. 
St.  Bep.  576) ;  People  v.  Corner,  59  Hun,  299  (12  N.  Y. 
Supp.  936)  (affirmed  in  128  N.  Y.  640,  29  N.  E.  147) ; 
State  V.  Corbin  d  Stone,  16  S.  C.  533,  543 ;  Borden  v. 
Houston,  2  Tex.  594;  Bates  v.  The  Republic,  2  Tex. 
616. 

In  this  jurisdiction  the  distinctions  between  actions 
at  law  and  suits  in  equity  are  preserved.  The  term 
"counterclaim''  as  defined  by  our  Code  includes  not 
only  *' recoupment ' '  but  also  ''setoff'':  Bliss  on  Code 
Pleading  (3  ed.),  §§367,  370;  Krausse  v.  Greenfield, 
61  Or.  502,  508  (123  Pac.  392,  Ann.  Cas.  1914B,  115) ; 
and  it  is  possible  that  in  an  action  at  law  a  citizen  can, 
when  sued  by  the  state^  plead  a  counterclaim  amount- 
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ing  to  a  setoff  as  well  as  a  counterclaim  amouBting 
to  a  recoupment  for  the  purpose  of  preventing  the 
state  from  obtaining  a  judgment  against  him,  although 
he  cannot  on  the  basis  of  that  counterclaim  secure  an 
affirmative  judgment  against  the  state.  However,  it 
is  not  necessary  to  attempt  to  decide  whether  the 
citizen  can  plead  what  is  technically  known  as  a  setoff 
against  a  money  demand ;  nor  need  we  endeavor  to  de- 
termine how  far  a  setoff  can  be  used,  if  available  at  all. 
This  is  a  suit  in  equity  and  if  the  litigation  were 
between  individuals  the  decree  as  to  any  given  acre 
of  land  would  either  be  wholly  for  the  plaintiff  or 
wholly  for  the  defendant  or  possibly  a  dismissal  and 
a  denial  of  relief  entirely.  The  court  cannot  grant 
the  company  affirmative  relief  unless  that  relief  is 
based  upon  its  counterclaim,  assuming  that  the  answer 
sufficiently  pleads  a  counterclaim,  and  the  defendant 
cannot  plead  such  a  counterclaim,  unless  the  state  has 
consented  to  the  prosecution  of  a  suit  against  it.  The 
Constitution  expressly  provides  that —  t 

**  Provision  may  be  made  by  general  law  for  bring- 
ing  suit  against  the  state,  as  to  all  liabilities  originat- 
ing after  or  existing  at  the  time  of  the  adoption  of  this 
Constitution":  Article  IV,  Section  24. 

If  it  be  assumed  that  the  answer  contains  a  counter- 
claim and  if  it  be  further  assumed  that  the  assumed 
counterclaim  embraces  a  '* liability"  within  the  mean- 
ing of  the  Constitution,  nevertheless  the  legislature  has 
not  enacted  any  law  permitting  the  prosecution  of  an 
action  or  suit  against  the  state  in  its  own  courts ;  and 
hence  if  the  state  has  consented  at  all  it  is  only  an 
implied  consent  derived  from  the  fact  that  the  state 
itself  began  a  suit.  Although  the  state  cannot  be  sued 
without  a  law  i)ermitting  such  suit,  yet  no  statute  is 
necessary  to  enable  the  state  to  institute  a  suit :  State 
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« 

ex  rel.  v-  Duniwwy,  63  Or.  555,  559  (128  Pac.  853) ;  and 
while  it  is  true  that  the  state,  when  it  comes  into  court, 
must  in  the  main  follow  the  same  procedure  which  an 
ordinary  suitor  is  required  to  observe,  nevertheless 
this  general  statement  is  subject  to  the  qualification 
that  there  is  at  all  times  present  the  fundamental 
principle  that  the  state  cannot  be  sued  without  its  con- 
sent: State  ex  rel.  v.  Eolgate,  107  Minn.  71  (119  N.  W. 
792).  Immunity  from  suit  is  a  prerogative  right  of 
the  sovereign ;  Sections  182  and  410,  L.  0.  L.,  are  gen- 
eral statutes  which  do  not  expressly  name  the  state; 
and  before  it  can  be  said  that  the  state  has  surrendered 
its  high  prerogative  it  ought  to  be  made  expressly  to 
appear  or  at  least  by  clear  and  necessary  implication, 
that  the  general  statute  relinquishes  the  prerogative : 
People  V.  Miles,  56  Cal.  401;  People  v.  Dennison,  84 
N.  Y.  272,  280;  State  v.  Arhamas  Brick  d  Mfg.  Co., 
98  Ark.  125  (135  S.  W.  843,  33  L.  K  A.  (N.  S.)  376) ; 
Raymond  v.  State,  54  Miss.  562  (28  Am.  Rep.  382) ; 
Industrial  School  v.  Reynolds,  143  Ala.  579,  585  (42 
South.  114) ;  State  v.  Baltimore  d  Ohio  R.  R.  Co.,  34 
Md.  344,  374;  Chevailier's  Admr.  v.  Staie,  10  Tex.  315. 
See,  also,  Staie  Land  Board  v.  Lee,  84  Or.  431,  434  (165 
Pac.  372).  Nor  does  the  state  abandon  its  sovereign 
prerogative  and  impliedly  consent  to  being  sued  when 
it  institutes  a  suit  in  its  own  behalf :  People  v.  Denni- 
son, 84  N.  Y.  272,  282.  In  most  of  its  important  fea- 
tures the  case  of  Moore  v.  Tate,  87  Tenn.  725  (11  S.  W. 
935,  10  Am.  St.  Rep.  712),  closely  resembles  the  case 
presented  here ;  and  the  reasoning  employed  here  and 
the  conclusion  reached  here  completely  harmonize  with 
the  reasoning  and  conclusion  reached  in  that  prece- 
dent. 

The  following  adjudications  give  additional  support 
to  the  doctrine  that  an  affirmatively  operating  judg- 
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ment  or  decree  cannot  be  rendered  against  a  State 
unless  permission  is  expressly  given  by  statute: 
UnUed  States  v.  Eckford,  6  Wall.  484  (18  L.  Ed.  920) ; 
De  Groot  v.  United  States,  5  Wall.  419,  431  (18  L.  Ed. 
700) ;  Reeside  v.  Walker,  11  How.  272  (13  L.  Ed.  693) ; 
United  States  y.  Warren,  12  Okl.  350  (71  Pac.  685). 

This  suit  was  commenced  by  the  constituted  au- 
thorities of  the  state  and  by  analogy  to  the  rule  applied 
in  Beers  v.  Arkcmsas,  20  How.  527  (15  L.  Ed.  991), 
the  same  constituted  authorities  may  withdraw  the 
suit  in  the  absence  of  a  statute  expressly  naming  the 
state  or  at  least  by  necessary  implication  naming  it  as 
one  of  the  parties  who  cannot  be  granted  a  voluntary 
judgment  of  nonsuit.  The  statute  which  prevents  a 
voluntary  judgment  of  nonsuit  before  trial  or  after 
a  counterclaim  has  been  pleaded  does  not  expressly  or 
by  necessary  implication  name  the  state;  and  hence 
there  is  no  statute  denying  to  the  court  jurisdiction 
to  dismiss  this  suit.  The  Constitution  delegated  .to 
the  legislature  authority  to  consent  to  the  prosecution 
of  suits  against  the  state  and  the  very  language  of  the 
organic  act  contemplates  express  legislation.  The 
legislature  has  not  expressly  consented;  the  Governor 
and  attorney  general  cannot  by  their  act  in  bringing 
this  suit  impliedly  do  what  the  Constitution  indicates 
shall,  if  done  at  all,  be  expressly  done  by  its  sole  agents 
for  that  purpose,  the  lawmakers. 

There  are  a  few  adjudications  which  in  varying  de- 
grees differ  from  the  conclusion  expressed  here;  but 
as  the  writer  reads  them,  those  few  adjudications  fail 
to  give  full  recognition  to  the  controlling  and  all- 
pervading  principle  that  lies  at  the  very  foundation  of 
sovereignty. 

Of  course,  if  the  state  institutes  a  suit  in  equity  and 
prosecutes  it  to  a  finality  and  the  suit  terminates  in  a 


/ 


July,  1919.]    State  v.  Pacipio  Live  Stock  Co.  219 

dismissal  after  a  trial  on  the  merits,  the  state,  to  the 
same  extent  as  an  individual,  would  be  barred  from 
maintaining  a  second  suit. 
The  decree  of  dismissal  should  be  affirmed. 

BUENETT,  J,,  Dissenting.— On  April  14,  1914,  the 
State  of  Oregon  as  plaintiff  filed  in  the  Circuit  Court 
for  Harney  County  its  complaint  whereby  it  sought 
to  set  aside  some  sales  of  state  lands  in  sections  16 
and  36,  to  which  the  defendant  had  acquired  title  by 
mesne  conveyances,  the  ground  for  suit  being  to  the 
effect  that  the  original  purchaser  acquired  title  to  the 
lands  by  means  of  false  and  fraudulent  applications, 
the  particulars  of  which  are  related  in  the  complaint. 
The  prayer  was  that  the  conveyances  be  set  aside, 
that  the  lands  be  declared  to  be  the  property  of  the 
plaintiff  and  that  the  defendant  Pacific  Live  Stock 
Company  be  required  to  convey  the  lands  to  the  state. 
On  May  2,  1914,  the  defendant  demurred  to  the  com- 
plaint on  various  grounds  stated,  among  others,  that 
the  complaint  does  not  state  facts  sufficient  to  con- 
stitute k  cause  of  suit  against  the  defendant.  After 
an  oral  argument  before  the  court  on  the  issue  of  law 
thus  involved,  this  demurrer  was  overruled  on  De- 
cember 31,  1914.  The  defendant  was  allowed  forty 
days  within  which  to  file  its  answer  and  on  February 
5,  1915,  it  did  file  an  answer,  denying  all  the  allega- 
tions of  fraud  and  setting  up  laches  of  the  plaintiff, 
death  of  the  defendant's  grantors  and  predecessors 
in  interest  whereby  it  had  become  impossible  to  obtain 
their  testimony  in  support  of  the  defendant's  title, 
and  further  alleged  that  it  had  acquired  the  property 
in  good  faith,  for  a  valuable  consideration  and  without 
any  knowledge  or  information  concerning  any  fraud  in 
its   original   acquisition  from   the  state.    It  further 
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stated  that  the  defendant  had  been  in  possession  of 
the  property  openly,  notoriously,  exclusively  and  un- 
interruptedly for  more  than  ten  years  prior  to  May 
22,  1903;  that  neither  the  State  of  Oregon  nor  its 
grantors  had  been  seised  or  possessed  of  any  of  said 
premises  within  ten  years  prior  to  that  date,  and  it  also 
alleged  that  for  more  than  ten  years  before  May  22, 
1903,  and  ever  since  that  time  the  defendant  has  been 
in  the  oi)en,  notorious,  exclusive  and  uninterrupted 
possession  of  the  property  and  the  whole  thereof, 
claiming  the  same  adversely  to  the  plaintiff  and  to 
all  the  world,  and  possessing  the  same  under  a  claim 
of  right,  without  any  interruption,  whereby  it  had 
acquired  title  by  prescription  as  against  the  State  of 
Oregon. 
The  prayer  appended  to  the  answer  reads  thus: 

**  Wherefore  said  defendant  prays  that  said  plain- 
tiff take  nothing  by  its  suit  and  that  defendant  recover 
its  costs  herein  expended  and  have  such  other  relief 
as  may  be  meet  in  the  premises.*' 

On  April  6,  1915,  the  plaintiff  filed  its  motion  to 
make  certain  allegations  in  the  answer  more  definite 
and  certain,  but  this  motion  was  overruled  and  there- 
after on  June  7, 1915,  the  plaintiff  filed  its  reply.  The 
case  stood  thus  until  September  11,  1918,  when  there 
was  entered  an  order  dated  August  24,  1918,  reading 
as  follows : 

*  *  Now  at  this  time  this  matter  coming  on  the  motion 
of  George  M.  Brown,  Attorney  General,  and  J.  0. 
Bailey,  Assistant  Attorney  General,  representing  the 
State  of  Oregon,  for  an  order  dismissing  the  suit  here- 
tofore and  in  1914,  instituted  by  the  State  of  Oregon 
against  the  Pacific  Live  Stock  Company,  and  it  ap- 
pearing to  the  Cpurt  that  no  affirmative  relief  is  asked 
by  defendant  in  its  answer. 
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**Now,  therefore,  it  is  ordered,  that  said  suit  be  and 
the  same  is  hereby  dismissed  withbut  prejudice.*' 

On  September  23,  1918,  the  defendant  moved  the 
court  to  set  aside  and  vacate  its  order  of  August  24, 
1918,  entered  September  11th  of  that  year,  anS  the  mo- 
tion was  heard  and  submitted  on  September  30,  1918, 
whereupon  the  Circuit  Court  entered  the  following 
order : 

**In  the  above-entitled  cause  the  plaintiff  having 
moved  the  Court  to  dismiss  .the  said  suit  without  preju- 
dice, and  said  motion  having  been  granted,  now,  there- 
fore, it  is  hereby  adjudged  that  said  suit  be  dismissed 
without  prejudice  and  that  defendant  recover  its  costs 
of  suit  herein  expended,  taxed  at  $16.50." 

^     From  this  last  order  the  defendant  appeals. 

The  following  sections  of  Lord's  Oregon  Laws  are 
here  set  down  as  affecting  the  matters  involved : 

''Section  410.  A  decree  dismissing  a  suit  may  be 
given  against  the  plaintiff  in  any  of  the  cases  specified 
in  subdivisions  1,  2,  and  3  of  Section  182,  except  the 
last  clause  of  such  subdivision  3.  Such  decree  is  a 
determination  of  the  suit,  but  shall  not  have  the  effect 
to  bar  another  suit  for  the  same  cause,  or  any  part 
thereof. 

' '  Section  182.  A  judgment  of  nonsuit  may  be  given 
against  the  plaintiff  as  provided  in  this  chapter, — 

''1.  On  motion  of  the  plaintiff,  at  any  time  before, 
trial,  unless  a  counterclaim  has  been  pleaded  as  a 
defense ; 

"2.  On  motion  of  either  party,  upon  the  written 
consent  of  the  other  filed  with  the  clerk ; 

"3.  On  motion  of  the  defendant,  when  the  action 
is  called  for  trial,  and  the  plaintiff  fails  to  appear,  or 
when  after  the  trial  has  begun,  and  before  the  final 
submission  of  the  cause,  the  plaintiff  abandons  it,  or 
when  upon  the  trial  the  plaintiff  fails  to  prove  a  cause 
sufficient  to  be  submitted  to  the  jury^ 
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"Section  109.  Issues  arise  upon  the  pleadings  when 
a  fact  or  conclusion  of  law  is  maintained  by  the  one 
party  and  controverted  by  the  other*  They  are  of  two 
kinds, — 

"1.  Of  law;  and, 

"2.  Of  fact. 

**  Section  110.  An  issue  of  law  arises  upon  a  de- 
murrer to  the  complaint,  answer,  or  reply,  or  to  some 
part  thereof. 

**  Section  112.  Issues  both  of  law  and  of  fact  may 
arise  upon  different  parts  of  the  pleadings  in  the  same 
action.  In  such  cases  the  issues  of  law  shall  be  first 
tried,  unless  the  court  otherwise  direct: 

''Section  113.  A  trial  is  the  judicial  examination  of 
the  issues  between  the  parties,  whether  they  be  issues 
of  law  or  of  fact  ^ ' 

In  addition  to  the  issues  of  law  arising  upon  de- 
murrer it  may  be  stated  that  an  issue  of  law  arises 
also  upon  a  motion  for  judgment  on  the  pleadings, 
under  Section  79,  L.  0.  L.,  or  for  a  judgment  notwith- 
standing the  verdict,  under  Section  202.  It  is  within 
the  legislative  power  to  make  a  definition  of  its  own 
of  any  term  used  in  its  enactments.  The  statute  de- 
clares a  trial  to  be  a  judicial  examination  of  issues, 
whether  they  be  of  law  or  fact,  and  we  are  concluded 
by  this  definition.  We  cannot  invent  one  of  our  own 
or  be  bound  by  those  of  the  lexicographers.  Hence, 
when  the  court  in  the  exercise  of  its  judicial  function 
examined  and  decided  the  issue  of  law  arising  upon  the 
demurrer  to  the  complaint,  there  was  a  trial  within  the 
meaning  of  the  statute.  The  motion  for  voluntary 
nonsuit  at  any  time  after  this  trial  was  too  late,  be- 
cause Section  182,  made  applicable  to  suits  in  equity 
by  Section  410,  says  that  it  must  be  ''at  any  time  be- 
fore trial,'*  if  the  nonsuit  is  to  be  granted  on  the 
motion  of  the  plaintiff.  The  language  used  in  this  sec- 
tion does  not  make  any  distinction  between  the  kinds  of 
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trial,  whether  they  be  upon  issues  of  law  or  of  fact. 
Whichever  it  be,  it  forecloses  the  right  to  take  a  volun- 
tary nonsuit:  Hume  v.  Woodruff,  26  Or.  373  (38  Pac. 
191) ;  Ferguson  v.  Ingle,  38  Or.  43  (62  Pac.  760). 
Section  101,  L.  0.  L.,  reads  thus : 

*' After  the  decision  upon  a  demurrer,  if  it  be  over- 
ruled, and  it  appears  that  such  demurrer  was  inter- 
posed in  good  faith,  the  court  may  in  its  discretion 
allow  the  party  to  plead  over  upon  such  terms  as  may 
be  proper.  If  the  demurrer  be  sustained,  the  court 
may  in  its  discretion  allow  the  party  to  amend  the 
pleading  demurred  to,  upon  such  terms  as  may  be 
proper.  * ' 

In  Alley  v.  Nott,  111  U.  S.  472  (28  L.  Ed.  491,  4  Sup. 
Ct.  Rep.  495),  the  Supreme  Court  of  the  United  States 
had  under  consideration  the  question  of  whether  a 
cause  could  be  removed  from  the  courts  of  the  State 
of  New  York  to  the  Federal  iCou^'t.  The  federal  stat- 
ute in  force  at  the  time  required  that  the  petition  for 
removal  should  be  filed  '*at  or  before  the  term  at 
which  said  cause  could  be  first  tried,  and  before  the 
trial  thereof '^  Act  Cong.  March  3,  1875,  c  137,  §3, 
18  Stat.  47L  The  Code  of  New  York  is  substantially 
like  onrs,  including  the  provision  that  upon  the  deci- 
sion of  a  demurrer  the  court  in  its  discretion  may  allow 
the  party  in  fault  to  plead  anew  or  amend  on  such 
terms  as  may  be  just.  The  defendants  had  demurred 
to  the  complaint  and  their  demurrers  were  overruled. 
They  then  appealed,  but  afterwards  withdrew  their 
appeals  and  their  demurrers,  filed  answers,  and  at  this 
stage  of  the  litigation  applied  for  the  removal  of  the 
suit  to  the  Federal  Court.  Speaking  of  this  situation 
the  Supreme  Court  of  the  United  States,  through  Mr. 
Chief  Justice  Waitb,  used  this  language : 

*'A  demurrer  to  a  complaint  because  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  is 
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equivalent  to  a  general  demnrrer  to  a  declaration  at 
common  law,  and  raises  an  issue  which,  when  tried, 
will  finally  dispose  of  the  case  as  stated  in  the  com- 
plaint, on  its  merits,  unless  leave  to  amend  or  plead 
over  is  granted.  The  trial  of  such  an  issue  is  the  trial 
of  the  cause  as  a  cause,  and  not  the  settlement  of  a 
mere  matter  of  form  in  proceeding.  There  can  be  no 
other  trial  except  at  the  discretion  of  the  court,  and 
if  a  final  judgment  is  entered  on  the  demurrer,  it  will 
be  a  final  determination  of  the  rights  of  the  parties 
which  can  be  pleaded  in  bar  to  any  other  suit  for  the 
same  cause  of  action.  Under  such  circumstances,  the 
trial  of  an  issue  raised  by  a  demurrer  which  involves 
the  merits  of  an  action  is,  in  our  opinion,  a  trial  of  the 
action  within  the  meaning  of  the  act  of  March  3,  1875. 
•  *  The  situation  of  the  case  at  this  time,  for  the 
purposes  of  removal,  was  precisely  the  same  as  it 
would  be  if  the  trial,  instead  of  being  on  an  issue 
'  'of  law  involving  the  merits,  had  been  on  an  issue  of 
fact  to  the  jury,  and  the  court  had,  in  its  discretion, 
allowed  a  new  trial  after  a  verdict.  We  can  hardly 
believe  it  would  be  claimed  that  a  removal  could  be  had 
in  the  last  case  and,  in  our  opinion,  it  cannot  in  the 
first." 

In  Walker  v,  Maronda,  15  N.  D.  63  (106  N.  W.  296), 
the  statute  affecting  Justices'  Courts  provided  that 
'Hhe  court  may  at  any  time  before  trial,  on  motion, 
change  the  place  of  trial''  (Rev.  Codes  1899,  §  6652), 
in  certain  cases.  Like  ours,  the  Code  of  that  state 
declared  that — 

*'a  trial  is  the  judicial  examination  of  the  issues  be- 
tween the  parties,  whether  they  are  issues  of  law  or 
of  fact":  Section  5419. 

The  Supreme  Court  there  held  that  the  hearing  and 
determination  of  the  issue  of  law  raised  by  a  demurrer 
to  the  complaint  in  a  Justice's  Court  is  a  trial,  so  that 
it  is  too  late  after  the  decision  on  the  demurrer  for  a 
party  to  apply  for  a  change  of  venue. 
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An  instructive,  well-considered  case  is  that  of 
Goldtree  v.  SprecJcels,  135  Cal.  666  (67  Pac.  1091), 
where  it  was  held  that  where  a ,  complaint  contains 
three  alleged  causes  of  action,  and  defendant  demurs 
thereto,  and  the  demurrer  is  sustained  as  to  two  of  the 
cases  and  overruled  as  to  the  third,  and  defendant 
answers  the  third  cause  of  action,  and  plaintiff  dis- 
misses as  to  it,  and  does  not  amend  his  complaint, 
there  is  a  trial,  and  he  cannot  afterward  dismiss  the 
entire  action  but  judgment  may  be  rendered  for 
defendants  as  to  the  issues  raised  by  demurrer,' 

The  case  of  Warm  Springs  Irr.  Dist.  v.  Pacific  Live 
Stock  Co.,  89  Or.  19  (173  Pac  265),  was  an  instance  in 
which  plaintiff  was  proceeding  in  eminent  domain  to 
condemn  certain  realty  belonging  to  the  defendant. 
The  latter  had  answered  and  claimed  an  attorney  fee 
under  the  condemnation  statute.  This  presented  a 
question  of  fact  and  could  be  determined  only  at  a 
trial  of  the  fact,  but  the  court  permitted  the  plaintiff 
to  dismiss  its  suit  without  prejudice.  This,  of  course, 
forestalled  a  trial  of  the  issue  of  fact  and  necessarily 
the  court  arrived  at  the  conclusion  that  an  attorney 
fee  was  not  allowable.  There  was  no  trial  whatever 
and  no  stage  of  the  litigation  at  which  an  attorney  fee 
could  be  allowed  and  hence  the  nonsuit  was  taken  be- 
fore trial.  The  case  is  not  an  authority  for  the  doc- 
trine that  trial  in  any  place  mentioned  in  the  Code 
means  only  the  trial  of  an  issue  of  fact.  The  language 
of  Mr.  Chief  Justice  Waite  in  Alley  v.  Nott,  111  U.  S. 
472  (28  L.  Ed.  491, 4  Sup.  Ct.  Rep.  495),  disposes  of  the 
statement,  not  necessary  for  the  decision  of  the  Warm 
Springs" Irr.  District  case,  that  hearing  on  a  demurrer 
is  merely  incidental  to  the  action.  A  general  demurrer 
does,  indeed,  go  to  the  merits  of  the  case  on  a  ques- 
tion of  law.    Neither  can  we  be  bound  by  the  slovenly 
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practice  that  may  have  grown  up  in  some  parts  of  the 
state,  that  a  demurrer  can  be  interposed  merely  for 
the  purpose  of  delay.  The  statute  expressly  makes 
the  right  to  plead  over  or  answer  depend  upon  whether 
or  not  the  demurrer  was  interposed  in  good  faith.  It 
is  a  condition  upon  which  alone  the  court  is  authorized 
to  grant  the  desired  permission. 

Reference  to  the  original  records  on  file  in  this  court 
in  Currie  v.  Southern  Pac.  Co.,  21  Or.  566  (28  Pac. 
884),  shows  that  the  statement  of  Currie  v.  Southern 
Pacific  Co.,  found  in  23  Or.  400  (31  Pac.  964),  is  not 
altogether  accurate.  In  the  latter  opinion  the  case  is 
stated  as  if  the  issues  of  law  were  all  presented  by 
motion,  whereas  in  fact  there  were  demurrers  to  the 
separate  answers  of  the  defendant  in  a  Justice  ^s 
Court.  But,  however  that  may  be,  the  court  held  in 
substance  in  the  second  opinion  that  the  effect  of  the 
reversal  on  appeal  to  this  court  was  to  return  the  cause 
to  the  Circuit  Court  for  a  trial  de  novo,  putting  the 
litigation  into  the  same  condition  in  the  Circuit  Court 
as  if  no  judicial  action  had  been  taken.  That  this  con- 
struction of  the  opinion  in  the  Currie  case  is  right  is 
shown  by  this  language  of  Mr.  Chief  Justice  Lobd: 

"There  had  been  a  mistake,  as  this  court  held,  but 
when  the  judgment  was  reversed  and  the  cause  re- 
manded, it  stood  on  the  docket  as  though  no  proceed- 
ings had  been  had  therein.  It  was  there  precisely  for 
trial  de  novo  as  it  came  from  the  Justice ^s  Court,  and 
the  plaintiff  could  either  take  a  nonsuit  or  take  the 
consequences  of  any  further  proceedings.** 

The  true  meaning  of  this  language  is  that  on  account 
of  erroneous  ruling  in  the  Circuit  Court  there  had  been 
not  a  trial,  but  a  mistrial,  and  when  this  was  set  aside 
the  case  was  left  as  if  there  had  been  no  trial,  so  that 
upon  the  reasoning  of  Mr.  Chief  Justice  Lohd  the  case 
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is  only  an  authority  to  the  effect  that  there  had  been 
no  trial  to  prevent  the  taking  of  a  nonsuit.  It  is  true 
that  Hutchings  v.  Royal  Bakery,  60  Or.  48  (118  Pac, 
185),  ignores  the  fact  that  there  had  been  a  demurrer 
heard  and  determined  before  the  voluntary  nonsuit 
was  permitted.  This  is  the  only  case  in  the  decisions 
of  this  court  which  apparently  supports  the  doctrine 
that  a  nonsuit  can  be  taken  after  the  trial  involved  in 
the  decision  of  a  general  demurrer.  It  should  be  dis- 
regarded as  against  the  weight  of  authority,  including 
the  express  language  of  the  Code. 

It  is  argued  that  for  the  purposes  of  nonsuit,  the 
term  'HriaP^  must  be  restricted  to  the  trial  of  an  issue 
of  fact  and  it  is  urged  that  Sections  45  and  46,  L.  0.  L., 
relating  to  the  change  of  place  of  trial,  uphold  this 
doctrine.  Changes  of  venue  in  actions  at  law  usually 
are  made  because  the  action  was  commenced  in  the 
wrong  county,  or  to  subserve  the  convenience  of  par- 
ties and  witnesses  or  to  avoid  prejudice  of  the  in- 
habitants or  of  the  trial  judge :  Section  45,  L,  0.  L.  An 
action  must  be  at  issue  on  a  question  of  fact :  Section 
46;  but  the  change  of  venue  in  a  suit  must  be  made 
before  the  answer  is  filed :  Section  397.  To  change  the 
place  of  trial  of  an  issue  of  fact  does  not  make  the 
examination  and  decision  of  an  issue  of  law  any  less 
a  trial.  The  sections  mentioned  contain  nothing  in- 
fringing upon  or  differentiating  the  definition  of 
"triaP^  as  found  in  Section  182,  and  Section  46  says 
that  the  change  of  place  of  trial  shall  not  be  allowed 
in  any  action,  '*  until  after  the  cause  is  at  issue  on  the 
question  of  fact  only.''  It  certainly  cannot  be  that 
after  the  place  of  trial  had  been  changed  in  any  in- 
stance a  party  would  be  precluded  from  moving  the 
court  for  a  judgment  on  the  pleadings  or  for  a  judg- 
ment notwithstanding  the  verdict,  both  of  which  clearly 
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present  issues  of  law  which  must  be  tried  by  the  court. 
The  place  where  it  is  conducted  is  not  one  of  the  ele- 
ments of  the  definition  of  trial  and  the  issue  to  be  tried, 
whether  of  law  or  fact,  may  arise,  especially  in  a  suit, 
after  the  change  of  venue. 

It  is  clear  from  the  weight  of  authority,  as  well  as 
from  the  express  provision  of  the  Code,  that  the  hear- 
ing and  decision  of  the  court  on  a  general  demurrer 
constitute  a  trial.  It  remains  to  determine  whether 
the  state,  as  a  voluntary  litigant,  is  exempt  from  any 
of  the  rules  of  procedure  which  it  has  prescribed 
through  the  legislative  department  of  the  government. 
It  is  manifest  that  without  its  permission  the  state 
cannot  be  sued  in  any  court,  for  this  would  be  an  in- 
fringement of  its  sovereignty.  But  there  is  a  dis- 
tinction to  be  drawn  between  the  assertion  of  a  claim 
against  the  state  without  its  consent  and  the  applica- 
tion in  behalf  of  a  defendant  of  the  rules  of  proce- 
dure which  the  state  itself  has  adopted.  In  the  latter 
instance  there  is  no  impairment  of  the  sovereignty  of 
the  state.  It  is  only  a  recognition  of  the  sovereign 
act  of  the  state  embodied  in  its  legislation.  Most  of 
the  cases  cited  by  Mr.  Justice  Habbis  in  support  of  his 
conclusion  that  this  case  must  be  determined  without 
reference  to  whether  or  not  there  was  a  trial  within 
the  meaning  of  our  Code,  are  instances  where  the  con- 
sent of  the  state  to  be  suea  was  withdrawn  by  subse- 
quent legislation.  For  example,  State  ex  rel.  v.  Jumel, 
38  La.  Ann.  337,  depended  upon  the  withdrawal  of  the 
right  to  sue  the  state  by  a  new  constitution  and  legis- 
lation in  pursuance  thereof.  Before  the  adoption  of 
this  constitution  and  laws  mentioned,  there  was  a 
right  to  sue  the  state,  but  the  court  there  held  that  the 
legislation  in  question  took  it  away.  In  Beers  v. 
Arkansas,  20  How.  527  (15  L.  Ed.  991),  the  state  had 
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allowed  itself  to  be  sued  and  an  action  was  commenced 
on  certain  state  bonds.  While  the  litigation  was 
pending  the  legislature  passed  a  law  requiring  such' 
bonds  to  be  deposited  in  court  under  penalty  of  the 
dismissal  of  the  action,  and  this  was  held  to  be  a  valid 
exercise  of  the  legislative  power  amounting  to  a  limi- 
tation upon  the  state's  previous  consent  to  be  sued. 
In  State  v.  Bank  of  Tennessee,  62  Tenn.  (3  Baxt.) 
395,  the  withdrawal  of  the  state's  consent  to  be  sued 
was  by  legislative  enactment.  These  cases  do  not 
hold  that  in  the  absence  of  further  legislation  is  not 
bound  by  its  own  rules  of  procedure  when  it  institutes 
an  action  or  suit.  They  only  teach  what  we  will  agree 
upon,  that  the  state  cannot  be  sued  without  its  con- 
sent and  that  the  legislative  branch  of  the  government 
may  withdraw  that  consent. 

In   United  Staies  v.  Diamond  Coal  A  Coke  Co. 

(C.  0.  A.),  254  Fed.  266,  Judge  Sanbobk  states  the 

principle  thus : 

*'The  equitable  claims  of  a  nation  or  a  state  appeal 
to  the  conscience  of  a  chancellor  with  the  same,  but 
with  no  greater  or  less  force,  th^^n  would  those  of  a 
private  citizen  under  like  circumstances,  and,  barring 
the  effect  of  mere  delay,  they  are  judicable  in  a  court 
of  chancery,  to  whose  jurisdiction  the  nation  or  state 
voluntarily  submits  them,  by  every  principle  and  rule 
of  equity  applicable  to  the  rights  of  a  private  citizen 
under  similar  circumstances.'* 

State  ex  rel.  v.  Kemiedy,  60  Neb.  300  (83  N.  W.  87), 
was  a  case  of  quo  warranto  between  the  appointees 
of  the  Governor  of.  the  state  and  those  of  the  mayor 
for  fire  commissioners  of  the  City  of  Omaha.  The 
contention  was  that  when  the  Governor's  appointees 
were  attacked  it  was  in  effect  an  action  against  the 
state.  Speaking  about  this,  quoting  from  the  syllabus, 
the  court  said: 


/ 
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**Wheii  a  state  invokes  the  judgment  of  a  court  for 
any  purpose,  it  lays  aside  its  sovereignty  and  con- 
sents to  be  bound  by  tbe  decision  of  the  court,  whether 
such  decision  be  favorable  or  adverse.  Courts  possess 
a  portion  of  the  sovereign  power;  they  are  authorized 
by  the  constitution  to  decide  between  litigants ;  and  the 
authority  to  decide  implies  always,  power  to  make  their 
judgments  effective.^' 

State  V.  Clovdt  (Tex.  Civ.  App.),  84  S.  W.  415,  was 
an  instance  where  the  State  of  Texas  sued  i^he  defend- 
ant for  taxes  on  some  4and.  He  pleaded  in  bar  a 
judgment  in  an  action  by  the  state  against  his  prede- 
cessor in  interest  for  taxes  on  the  same  land,  which 
was  settled  by  compromise,  giving  the  state  a  judg- 
ment for  half  of  its  then  claim.  Here  follows  an 
excerpt  from  the  opinion: 

*'When  a  state  appears  as  a  party  to  a  suit,  she 
voluntarily  casts  off  the  robes  of  her  sovereignty,  and 
stands  before  the  bar  of  a  court  of  her  own  creation 
in  the  same  attitude  as  an  individual  litigant ;  and  her 
rights  are  determined  and  fixed  by  the  same  principles 
of  law  and  equity,  and  a  judgment  for  or  against  her 
must  be  given  the  same  effect  as  would  have  been  given 
it  had  it  been  rendered  in  a  case  between  private 
individuals.^' 

In  King  v.  Harris,  134  Ark.  337  (203  S.  W.  847), 
the  plaintiff,  claiming  as  heir  of  S.  S.  Smith,  deceased, 
brought  ejectment  against  the  occupant  of  the  land  in 
question,  which  was  formerly  owned  by  Smith.  The 
state  intervened  and  answered,  setting  up  some  escheat 
proceedings  whereby  it  claimed  the  land.  One  of  the 
defendants  was  a  former  administrator  of  Smith's 
estate.  Another  was  tenant  of  the  State  of  Arkansas 
under  agreement  with  the  prosecuting  attorney.  The 
trial  court  dismissed  the  action  on  the  ground  that 


July,  1919.]     State  v.  Pacific  Live  Stock  Co.  231 

it  was  substantially  one  against  the  state.    The  opin- 
ion uses  this  language : 

''The  state  has  in  effect  become  a  party  plaintiff 
[defendant]  to  this  litigation,  and  the  court  should 
not  thereafter  have  dismissed  the  complaint  for  the 
reason  assigned;  i.  e.^  that  it  was  a  suit  against  the 
state.  The  state's  sovereignty  is  in  no  manner  in- 
volved in  this  litigation.  At  its  own  election  and 
through  its  prosecuting  attorney  it  became  a  party  to 
private  litigation,  which  involved  the  title  to  a  tract 
of  land  which  had  been  owned  by  appellant 's  ancestor 
at  the  time  of  the  ancestor's  death/' 

While  in  the  case  before  it  the  court  declined  to 
review  the  escheat  proceedings  under  which  the  state 
claimed,  it  held  that  as  the  claimant  had  challenged 
their  regularity  in  opposition  to  the  state's  interven- 
tion he  was  entitled  to  a  trial  of  the  issue  thus  joined. 
As  narrated  in  Port  Royal  <&  A,  By.  Go.  v.  South  Caro- 
lina (C.  C),  60  Fed.  552,  the  State  of  South  Carolina 
began  a  suit  in  its  state  court  against  the  company. 
The  cause  was  removed  to  the  federal  court,  where 
the  company  filed  its  cross-bill.  Service  of  process 
was  made  upon  the  attorney  general  of  the  state.  On 
.  a  motion  to  set  aside  the  service  and  dismiss  the  cross- 
bill because  it  amounted  to  a  suit  against  the  state, 
the  court  said : 

*'A  sovereign  state  cannot  be  forced  into  court 
against  her  consent ;  but  a  cross-bill  presupposes  that 
the  plaintiff  is  already  in  court  rightfully,  and  when 
the  state  comes  into  court  of  her  own  accord,  and  in- 
vokes its  aid, '  she  is,  of  course,  bound  by  all  the  rules 
established  for  the  administration  of  justice  between 
individuals. '  •  •  As  by  her  own  volition  she  is  already 
in  court,  and  as  the  cross-bill  is  but  a  part  of  the 
defense  to  her  suit,  ancillary  to  and  dependent  upon 
it,  we  hold  that  she  has  by  her  own  act  subjected  her- 
self to  all  the  rules  established  for  the  administration 
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of  justice   between   individuals,  and  must  make  hfer 
defense  to  this  cross-bill. ' ' 

This  case  is  cited  with  approval  in  United  States  v. 
Devereux,  90  Fed.  182  (32  C.  C.  A.  564).  United 
States  V.  Beebee  (0.  C),  17  Fed.  36,  was  a  suit  to  set 
aside  some  land  patents  on  the  ground  that  they  were 
obtained  by  fraud.    The  syllabus  reads  thus : 

*' Lapse  of  time  may  be  a  sufficient  defense  to  b  suit 
instituted  in  the  name  of  the  TTnited  States.  When 
the  government  becomes  a  party  to  a  suit  in  its  courts, 
it  is  bound  by  the  same  principles  that  govern  in- 
dividuals. When  the  United  States  voluntarily  ap- 
pears in  a  court  of  justice,  it  at  the  same  time  volun- 
tarily  submits  to  the  law,  and  places  itself  upon  an 
equality  with  other  litigants.** 

Brundage  v.  Knox,  279  111.  450  (117  N.  E.  123),  was 
an  instance  where  the  plaintiff  suing  for  the  State  of 
Illinois  as  its  attorney  general,  charged  the  defend- 
ants with  appropriating  parts  of  the  bed  of  Lake 
Michigan  by  erecting  thereon  certain  structures. 
Knox  filed  a  cross-bill  claiming  the  land  as  an  accre- 
tion to  his  upland  and  prayed  that  his  title  be  quieted. 
The  following  is  an  extract  from  the  syllabus : 

*'The  constitutional  provisions  exempting  the  state 
from  suit  are  substantially  based  on  the  doctrine  of 
the  comjnon  law  and  rest  upon  public  policy,  but  where 
the  state  is  the  complainant  a  defendant  will  not  be 
prevented  from  filing  a  cross-bill.  *  * 

In  the  course  of  its  opinion  the  court  quotes  with 
approval  from  26  Am.  &  Eng.  Ency.  Law  (2  ed.),  492: 

*'A  state,  when  it  brings  a  suit  j^ainst  citizens  or 
other  parties,  accepts  all  the  conditions  that  affect 
ordinary  suitors,  except  that  no  affirmative  judgment, 
as  for  the  payment  of  costs,  can  be  had  against  it. '  * 

In  State  v.  Moore,  77  W.  Va.  325  (87  S.  E.  367), 
the  State  of  West  Virginia  had  sued  for  some  land 
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claimed  by  the  defendants.  There  were  no  costs  or 
disbursements  decreed  against  the  defendants  on  ap- 
peal, bnt  after  the  return  of  the  cause  to  the^  Circuit 
Court  that  court  rendered  an  additional  judgment 
against  them  for  costs  and  disbursements  and  they 
brought  a  bill  of  review  to  correct  the  judgment. 
Answering  the  contention  that  this  was  a  suit  against 
the  state,  the  court  said : 

"It  would  be  a  strange  doctrine,  and  one  fraught 
with  wonderful  consequences,  if  in  construing  Section 
35,  of  Article  VI,  of  our  Constitution,  we  were  obliged 
to  hold  that  where  the  state  herself  sues,  and  invokes 
the  aid  of  her  courts  in  maintaining  her  rights,  a 
humble  citizen  thus  haled  into  court  can  never  have  the 
errors  in  decrees  in  her  favor  corrected  by  bill  of 
review  or  by  appellate  process.*' 

In  Commomoealth  v.  Helm,  163  Ky.  69  (173  S.  W. 
389),  the  court  held: 

"It  may  also  be  confidently  aflSrmed  that,  when  the 
commonwealth  comes  into  court  to  prosecute  a  suit 
it  occupies,  in  the  absence  of  some  controlling  statute 
on  the  subject,  the  attitude  of  any  other  litigant,  and 
is  subject  to  the  same  rules  of  practice  and  procedure.  '* 

Commomoealth  v.  Barker,  126  Ky.  200  (103  S.  W. 
303),  is  authority  for  allowing  a  defendant  to  set  up  a 
counterclaim  against  the '  state  *s  money  demand,  al- 
though he  could  not  have  sued  the  state  upon  it  by  an 
original  suit. 

The  judiciary  is  a  department  of  the  government 
having  dignity  and  sanction  equal  to  that  of  any  other 
branch  of  the  government.  It  is  bound  by  the  rules 
of  procedure  established  by  legislation  for  the  control 
of  litigation  before  it.  When  the  state,  operating 
through  its  administrative  or  executive  department, 
voluntarily  appears  in  court  seeking  the  aid  of  the 
judiciary  for  the  enforcement  of  its  proprietary  rights, 
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it  must  be  bound  by  the  procedure  prescribed  for  any 
other  litigant.  It  cannot  select  part  of  that  procedure 
and  ignore  the  rest.  Equal  and  exact  justice  requires 
that  a  court  should  treat  all  litigants  alike  under  the 
same  circumstances.  It  is  not  accurate  to  say  that  in 
such  cases  the  state  is  bound  merely  **in  the  main''  by 
the  rules  of  procedure.  Such  a  statement  is  not  char- 
acterized by  that  precision  which  should  be  used  in 
judicial  utterances.  Moreover,  the  declaration  that 
'*a  judgment  or  decree  cannot  be  rendered  against  the 
state  unless  there  is  an  express  statute  permitting  it,'* 
is  too  general  in  its  scope.  Having  come  into  court 
and  challenged  the  defendant  to  a  trial  of  an  issue, 
the  state,  like  any  other  litigant,  must  submit  to  the 
decision  of  its  judicial  department  and  the  defendant 
in  common  with  the  state  is  entitled  to  a  determination 
of  the  issue  which  will  be  binding  on  both  parties.  To 
say  without  restriction  or  qualification  that  no  judg- 
ment or  decree  can  be  rendered  against  the  state  unless 
there  is  an  express  statute  permitting  it,  would  be  to 
assume  that  no  matter  what  litigation  the  executive 
department  might  institute,  there  never  could  be  a  de- 
termination thereof  which  could  be  pleaded  in  bar 
against  a  subsequent  suit  for  the  same  purpose.  It 
would  be  to  deny  to  the  defendant  the  equal  protec- 
tion of  the  laws  and  subject  it  to  the  caprice  of  every 
succeeding  state  administration. 

People  V.  MUes,  56  Cal.  401,  was  an  action  by  the 
state  on  a  building  bond  given  by  contractors  who  built 
the  prison  at  Folsom.  The  court  there  indeed  held 
that  the  defendant  could  not  obtain  an  affirmative 
judgment  against  the  state,  but  on  rehearing  held  that 
a  judgment  should  be  directed  for  the  defendant 
against  the  state  to  the  effect  that  the  *' plaintiff  has 
no  cause  of  action  against  the  defendants  or  either  of 
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them,'*  but  without  costs.  In  United  States  v.  War- 
rm,  12  Okl.  350  (71  Pac.  685),  it  was  held  that  when 
the  United  States  snes,  it  waives  exemption  so  far  as 
to  let  in  a  setoff  to  the  extent  of  its  demand,  but  no 
further,  and  judgment  was  directed  to  the  effect  that 
the  United  States  take  nothing  by  its  action.  In  the 
case  of  The  Siren,  7  Wall.  152  (19  L.  Ed.  129),  Mr.  Jus- 
tice Field  used  this  language: 

**But  although  direct  suits  cannot  be  maintained 
against  the  United  States,  or  against  their  property, 
yet,  when  the  United  States  institute  a  suit,  they  waive 
their  exemption  so  far  as  to  allow  a  presentation  by 
the  defendant  of  setoffs,  legal  and  equitable,  to  the 
extent  of  the  demand  made  or  property  claimed,  and 
when  they  proceed  in  rem,  they  open  to  consideration 
all  claims  and  equities  in  regard  to  the  property 
libeled.  They  then  stand  in  such  proceedings,  with 
reference  to  the  rights  of  the  defendants  or  claimants;, 
precisely  as  private  suitors,  except  that  they  are 
exempt  from  costs  and  from  affirmative  relief  against 
them,  beyond  the  demand  or  property  in  contro versy . ' ' 

It  is  clear  that  there  was  a  trial  on  the  general  de- 
murrer to  the  complaint;  that  the  state,  as  it  came 
voluntarily  into  court  as  a  suitor,  is  bound  by  the  rules 
of  procedure  which  itself  has  prescribed,  the  same  as 
any  other  litigant ;  that  this  is  not  an  infringement  of 
its  sovereignty,  but  in  obedience  to  its  sovereign  man- 
date as  expressed  in  its  laws;  that  when  it  institutes 
litigation  against  the  defendant  it  is  bound  by  its  own 
rules,  and  it  follows  that  the  court  may  render  a  deci- 
sion on  the  issues  formed  which  will  bind  not  only  the 
defendant  but  also  the  state  as  a  plaintiff,  and  finally, 
that  since  there  has  been  a  trial,  the  plaintiff,  like  any 
other  litigant,  was  too  late  in  its  application  for  a  vol- 
untary nonsuit.  To  hold  otherwise  would  be  to  give 
to  the    administrative   department   the  authority  to 
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withdraw  the  consent  of  the  state  at  pleasure  either 
partially  or  wholly  without  reference  to  the  statute 
which  governs  all  alike  and  without  reference  to  its 
being  a  legislative  question.  It  is  not  within  the  elec- 
tion of  the  administrative  department  to  claim  the 
benefits  of  part  of  the  procedure  established  by  the 
Code  and  reject  The  remainder,  for  the  law  of  the  land 
binds  all  departments  of  the  state  and  all  litigants 
alike.  If  the  state  as  a  suitor  may  ignore  part  of  its 
Qwn  procedure  it  may  ignore  it  all  and  seize  any  realty 
to  which  it  had  title  at  any  time  either  by  administra- 
tive action  or  by  the  declaration  of  martial  law,  sus- 
pending civil  process. 

For  these  reasons,  I  dissent  from  the  conclusion 
reached  by  Mr.  Justice  Bennett  respecting  the  ques- 
tion of  trial  and  its  prevention  of  a  voluntary  nonsuit 
and  from  the  statement  of  Mr.  Justice  Harbis  that  the 
state  is  bound  only  in  the  main  by  the  rules  of  proce- 
dure and  that  an  express  statute  is  required  to  support 
a  judgment  or  decree  against  the  state. 

The  state,  like  any  other  litigant,  ought  to  be  com- 
pelled to  try  its  cause  on  the  merits  without  unreason- 
able delay  and  not  be  allowed  to  split  its  cause  of  suit, 
urging  part  and  holding  back  the  rest  as  a  menace  to 
the  defendant. 

Mb.  Justice  Benson  concurs  in  this  dissent* 
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Argued  Jime  17,  reminded  with  directions  July  1,  rehearing  denied 

July  29,  1919. 

SALINO  V.  FIRST  NAT.  BANK  OF  TILLAMOOK.* 

(182  Pae.  140.) 

Attadunent— Notice  to  Attaching  Oredltor— Iimocent  Purchaser. 

1.  Where  pureh&eer  informed  bank,  from  whom  he  had  borrowed 
the  money  with  which  to  make  first  payment  that  he  had  given  up 
the  deal  and  turned  the  property  back  to  vendor,  bank,  attaching 
property  two  weeks  after  vendor  had  retaken  possession,  was  not  in 
the  position  of  an  innocent  purchaser  without  notice,  having  informa- 
tion sufficient  to  place  it  upon  inquiry. 

Attactamffnt — ^Adrerse  Olalnu — ^Notice. 

2.  An  attaching  claimant  takes  subject  to  any  adverse  claims  of 
which  he  has  knowledge  or  sufficient  notice  to  put  him  upon  inquiry, 
notwithstanding  Section  301,  L.  O.  L. 

Attachment — ^Adverse  Olaim — Oolinsion— Pleading. 

3.  In  action  by  father  to  determine  adverse  claim  to  father's  real 
estate  by  son's  creditor  under  an  attachment  levied  upon  the  property 
which  father  had  conveyed  to  son  and  son  had  reconveyed  to  father, 
allegations  of  affirmative  defense  held  sufficient  to  charge  collusion 
between  father  and  son. 

Attachment — Oolinsion — ^Father  and  Bon. 

4.  Where  father  fraudulently,  and  acting  in  collusion  with  son, 
conveyed  property  to  son,  to  enable  eon  to  obtain  credit,  and  son 
secretly  reconveyed  property  to  father,  but  with  father's  knowledge, 
held  himself  out  as  owner,  and  father,  knowing  that  son  was  unable 
to  pay  debts  secretly,  and  with  intent  to  defraud  son's  creditors,  filed 
deed  purporting  to  have  been  executed  by  son,  father  will  not  be 
given  relief  against  son's  creditors,  who  attached  property  subsequent 
to  reconveyance,  in  equitable  action  to  determine  such  adverse  claim. 

Sanity— Equitable  Principles. 

5.  In  suit  in  equity,  equitable  rules  and  principles  have  full  force. 

Eqnity— Bfozim — Glean  Hands. 

6.  Plaintiff,  in  equity  suit,  must  come  into  court  with  clean  hands. 

EqnitT— -Maxim. 

7.  He  who  seeks  equity  mnst  do  equity. 

From  Tillamook :  Geoboe  E.  Bagley,  Judge. 


*0n  right  of  creditors  to  attack  attachment  for  fraud  and  collu- 
sioAj  see  note  in  85  Z*i  B.  A.  779.  Bxportee. 


\ 
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Department  2. 

This  is  a  suit  brought  by  William  A.  Saling  against 
the  First  National  Bank  of  Tillamook,  Oregon,  to  de- 
termine an  adverse  claim  bf  the  defendant  to  certain 
real  property  under  an  attachment  levied  by  it  upon 
the  property  in  question,  as  the  property  of  Charles 
A.  Saling,  plaintiff's  son.  It  appears  that  the  plain- 
tiff was  originally  the  unquestioned  owner  of  the  prop- 
erty in  dispute.  About  March  9,  1918,  he  deeded  the 
same  to  his  son,  Charles  A.  Saling.  It  is  claimed  by 
the  plaintiff  and  the  proof  tended  to  show  that  the 
deed  to  his  son  was  made  in  pursuance  of  an  agree- 
ment to  sell  the  property  to  his  son  for  the  sum  of 
$17,000. 

At  the  time  of  the  execution  of  the  deed,  the  plain- 
tiff entered  into  an  agreement  with  his  son,  as  follows : 

**  Provided,  that  if,  on  or  before  six  months  from 
date,  Chas.  A.  Saling  does  not  give  unto  William  A. 
Saling  a  satisfactory  mortgage  for  property  this  day 
deeded  to  said  Chas.  A.  Saling  by  said  William  A. 
Saling  and  L.  E.  Saling,  husband  and  wife,  then  said 
deed  shall  become  null  and  void  and  said  Chas.  A. 
Saling  does  hereby  forfeit  all  right  and  title  in  said 
property  forever.   ' 

**In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  9th  day  of  March,  1918. 

**  (Signed)  WrtiLiAM  A.  Saltng.     (Seal) 
**  Charles  A.  Saling.     (Seal) 
**  Witness: 

•     **IIarley  J.  CUBL. 
*'E.  K  Wilson. '* 

The  deed  from  plaintiff  to  his  son  was  filed  for  rec- 
ord on  March  18,  1918.  Plaintiff  now  claims  the  real 
arrangement  with  his  son  was  that  the  property  was 
deeded  to  the  son  and  placed  in  his  hands,  for  the  pur- 
pose of  enabling  him  to  obtain  a  loan  from  the  federal 
loan  board  for  the  sum  of  $8^000,  out  of  which  said 
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son  was  to  pay  his  father  $5,000  of  the  purchase  price 
of  the  property.  In  the  meantime  the  son  was  to  hold 
the  property  in  trust  for  his  father,  until  the  loan  was 
passed  on,  and  if  he  failed  to  get  the  loan,  then  he 
should  forfeit  all  his  rights  in  the  property  and  the 
first  payment  made  thereon. 

After  arranging  for  the  purchase  of  the  land  from 
his  father,  Charles  A.  Saling  went  to  the  defendant 
bank  and  borrowed  $1,000  to  make  the  first  payment 
on  the  land,  informing  the  bank  that  he  had  purchased 
the  land  and  the  improvements,  and  that  he  could 
easily  make  the  payments  out  of  the  dairy  receipts 
from  the  farm.  He  gave  his  note  to  the  bank  for  the 
loan,  due  in  six  months,  with  interest  due  at  the  end 
of- three  months,  and  with  the  provision  that  in  the 
event  of  failure  to  pay  the  interest  the  whole  sum 
should  become  due  at  the  option  of  the  bank.  Charles 
A.  Saling  never  obtained  the  loan  from  the  govern- 
ment and  never  paid  his  father  anything  on  the  pur- 
chase price,  except  the  first  $1,000  which  he  obtained 
from  th^bank. 

About  the  sixteenth  day  of  July,  1918,  Charles  A. 
Saling  seems  to  have  given  up  the  deal  and  turned  the 
property  back  to  his  father,  by  a  deed  bearing  that 
date.  His  father  immediately  took  possession  of  the 
premises  and  remained  in  that  possession  up  to  the 
time  of  the  trial.  Charles  A.  Saling  left  Tillamook 
County  and  went  to  other  parts  of  the  state,  whether 
permanently  or  temporarily  does  not  very  clearly  ap- 
pear. The  plaintiff  held  the  deed  in  his  hands,  but 
did  not  record  it  until  August  15th  succeeding.  Dur- 
ing the  interval  between  the  execution  of  the  deed  and 
its  recording  and  -about  the  31st  of  July,  1918,  the  de- 
fendant commenced  an  action  against  Charles  A.  Sal- 
ing on  the  promissory  note  executed  to  it,  and,  finding 
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the   record   title  to   the   land  in  Charles  A.  Saling, 
levied  an  attachment  npon  the  same. 

The  plaintiff,  after  having  his  deed  recorded,  com- 
menced this  suit  to  clear  the  title  and  determine  the 
adverse  claim  of  the  defendant  under  the  attachment 
proceedings.  It  appears  that  prior  to  the  attachment 
and  about  the  time  he  turned  the^  property  back  to  his 
father,  Charles  A.  Saling  informed  the  defendant 
bank  that  he  had  turned  the  property  back,  but  did 
not  specifically  state  he  had  executed  a  deed.  After- 
wards, and  prior  to  the  attachment,  the  cashier  of  the 
defendant  bank  was  at  the  place  in  question  and  found 
plaintiff  in  apparent  pos^ssion. 

The  defendant  pleaded  two  defenses.  First:  That 
the  attachment  was  levied  without  any  knowledge  of 
the  deed  from  Charles  A.  Saling  to  the  plaintiff,  and, 
therefore,  that  it  stood  in  the  position  of  a  bona  fide 
purchaser  in  good  faith.  Second:  That  there  was 
fraud  and  collusion  between  plaintiff  and  his  son  to 
obtain  the  money  borrowed  from  defendant  and  to 
cheat  defendant  out  of  the  same. 

There  was  a  demurrer  by  the  plaintiff,  to  each  of 
the  defenses  pleaded  by  the  bank,  which  was  overruled 
as  to  the  first  affirmative  defense,  and  sustained  as  to 
the  second.  Afterwards  there  was  a  trial  on  the 
issues  presented  by  plaintiff's  complaint,  and  the  de- 
nials and  first  affirmative  answer,  of  the  defendant. 
The  court  found  in  favor  of  the  plaintiff  and  entered 
a  decree,  determining  the  attachment  lien  of  the  de- 
fendant to  be  invalid,  and  decreeing  the  relief  prayed 
for  by  plaintiff.  The  defendant  appeals  from  the  fimd- 
ings  and  decree  as  to  the  issues  tried,  and  also  from 
the  order  of  the  court  sustaining  the  demurrer  to  de- 
fendant's second  affirmative  defense. 

SfiMANDSD  With  Dibbctions. 
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For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Talmage,  Claussen  d  Mannix,  with  oral  argu- 
ments by  Mr.  G.  W.  Talmage  and  Mr.  Joseph  Mannix. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  P.  Wmslow. 

J^NNETT,  J.— 1.  As  to  the  first  affirmative  de- 
fense offered  by  the  bank,  we  think  the  decree  must 
be  sustained.  It  seems  to  be  clearly  proven  by  the 
evidence  that  the  plaintiff  retook  possession  of  the 
property  at  least  two  weeks  before  defendant's  attach- 
ment. This,  of  itself,  would  seem  to  be  sufficient  no- 
tice to  put  the  defendant  upon  inquiry,  and  to  place 
upon  it  the  burden  of  diligence  to  inquire  of  the  plain- 
tiff as  to  the  nature  of  his  possession.  In  addition 
to  this,  it  is  admitted  that  about  the  time  Charles  A. 
Saling  turned  possession  over  to  his  father,  he  in- 
formed the  defendant,  through  its  proper  officers,  that 
he  had  given  up  the  deal  and  turned  the  property  back 
to  his  father.  It  is  true  he  did  not  specifically  say 
he  had  deeded  the  property  back,  but  we  do  not  think 
that  was  necessary  under  the  circumstances,  or  that 
the  defendant  could  disregard  the  information  it  had, 
and  refrain  from  making  any  inquiry  from  the  plain- 
tiff as  to  the  circumstances  under  which  the  property 
was  turned  back,  and  still  claim  to  be  an  innocent  pur- 
chaser without  notice. 

2.  Section  301,  L.  0.  L.,  provides  as  follows: 

**From  the  date  of  the  attachment,  until  it  be  dis- 
charged or  the  writ  executed,  the  plaintiff,  as  against 
third  persons,  shall  be  deemed  a  purchaser  in  good 
faith  and  for  a  valuable  consideration  of  the  property 
•  •  attached/' 
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The  language  of  this  section  might  seem  broad 
enough  to  put  an  attaching  claimant  in  the  place  of 
a  bona  fide  purchaser  without  notice,  where  the 
record  title  is  in  the  name  of  the  attached  debtor, 
without  regard  to  actual  notice  or  knowledge  of 
adverse  equitable  claims.  But  it  seems  well  settled 
in  this  state  that  such  an  attaching  claimant,  notwith- 
standing the  statute,  takes  subject  to  any  adverse 
claims  of  which  he  has  knowledge  or  sufficient  notice 
to  put  him  upon  inquiry:  Boehreinger  v.  Creighton,  10 
Or.  42  (23  Pac.  807) ;  Riddle  v.  MUler,  19  Or.  468  (23 
Pac.  807) ;  Dimmick  v.  Rosenfeld,  34  Or.  101  (55  Pac 
100);  Flegel  v.  Koss,  47  Or.  366  (83  Pac.  847).  In 
Riddle  v.  Miller,  19  Or.  468  (23  Pac.  807),  it  is  said: 

**Acts  of  that  character  have  always  been  construed 
as  giving  to  a  creditor,  under  such  circumstances,  such 
rights  only  as  he  would  acquire  under  a  voluntary 
sale  of  the  property  to  him  by  the  debtor*  for  a  valu- 
able consideration.  They  operate  to  cut  off  the  equi- 
ties of  third  persons  in  the  property,  where  the  pro- 
ceeding under  them  is  taken  and  perfected  without 
any  knowledge  of  such  equities.  In  the  latter  case,  the 
equities  between  the  parties  being  equal,  the  law  pre- 
vails ;  but  where  a  creditor  resorts  to  such  a  proceed- 
ing who  is  informed  of  the  outstanding  equity,  or  of 
facts  sufficient  to  put  him  on  an  inquiry  by  which  he 
could  ascertain  the  existence  of  such  equity,  the  lien 
he  secures  thereby  will  be  subject  to  it.** 

These  authorities  seem  to  be  entirely  conclusive  as 
to  the  defendant's  first  defense,  and  entirely  justify 
the  findings  of  the  court  in  relation  thereto. 

We  think,  however,  that  the  court  erred  in  sustain- 
ing the  plaintiff's  demurrer  to  the  defendant's  second 
affirmative  defense,  which  is  as  follows  :> 

''That  at  all  times  herein  the  plaintiff,  William  A, 
Saling,  and  C.  A.  Saling  were  father  and  son« 


July,  1919.]     Salinq  v.  First  Nat.  Bk.  of  Tillamook.    243 

**That  on  or  about  the  eighth  day  of  March,  1918, 
said  C.  A.  Saling,  son  of  William  Saling,  plaintiff 
herein,  came  to  the  bank  of  defendant  and  asked  for 
the  loan  of  one  thousand  dollars ;  that  for  the  purpose 
of  inducing  defendant  to  make  said  loan,  which  de- 
fendant would  otherwise  have  refused  to  make,  said 
C.  A.  Saling  represented  that  he  had  purchased  his 
father's  dairy  farm,  the  same  being  the  property  de- 
scribed in  plaintiff's  complaint,  and  that  he  needed 
the  thousand  dollars  to  pay  to  his  father,  William  A. 
Saling,  plaintiff  herein,  as  first  payment  on  the  same. 
Said  C.  A.  Saling  further  represented  to  defendant, 
that  with  the  dairy  equipment  on  said  rtoch,  he  could 
easily  pay  back  to  defendant  the  thousand  dollars, 
together  with  the  interest  as  it  became  due,  and  within 
the  time  stated  in  said  note,  which  was  to  evidence 
said  loan.  That  upon  said  representations,  defendant 
loaned  said  C.  A.  Saling  the  sum  of  one  thousand  dol- 
lars as  stated,  and  took  his  note  therefor,  without  any 
security  other  than  as  stated  herein,  said  note  being 
the  same  referred  to  in  the  first  separate  answer  and 
defense. 

**  Thereafter  said  C.  A.  Saling  told  defendant  that 
he  had  turned  the  ranch  herein  referred  to,  back  to  his 
father  William  A.  Saling, '  plaintiff  hejrein,  and  that 
therefore  he  would  be  unable  to  pay  said  note  out  of 
his  milk  checks  as  he  had  agreed.  That  thereupon  the 
defendant  requested  said  C.  A.  Saling  to  pay  what  was 
due  on  said  note,  but  that  he  failed,  neglected  and  re- 
fused to  pay  the  same.  That  thereupon  defendant 
requested  plaintiff  herein,  to  pay  back  said  One  Thou- 
sand Dollars  or  to  secure  the  payment  of  the  same,  but 
that  plaintiff  refused  and  still  refuses  to  pay  the  same 
or  to  secure  the  same  in  any  manner.  That  at  all 
times  herein  plaintiff  and  his  son,  the  said  C.  A. 
Saling  acted  in  conspiracy  with  the  fraudulent  intent 
and  purpose  of  cheating  and  defrauding  said  defend- 
ant. That  plaintiff  and  his  said  son  well  knew  at  the 
time  that  said  C.  A.  Saling  applied  for  the  loan  of 
one  thousand  dollars  from  defendant  herein,  that 
said  C.  A.  Saling  would  not  and  could  not  pay  said 
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note  when  it  came  due  or  at  any  other  time  and  said 
plaintiff  and  said  C.  A.  Saling  worked  this  scheme, 
solely  for  the  purpose  of  obtaining  frpm  defendant 
said  one  thousand  dollars,  without  giving  any  sepurity, 
so  as  to  cheat  and  defraud  defendant  out  of  said  sum. 
That  except  for  the  property  and  dairy  equipment 
herein  mentioned,  the  said  C.  A.  Saling  was  insolvent, 
at  all  times  material  herein,  and  the  plaintiff  well 
knew  of  his  son's  insolvency,  and  well  knew  that  when 
said  son  received  said  thousand  dollars,  that  said  son 
did  not  intend  to  pay  the  same  back,  and  plaintiff  well 
knew  that  his  son  had  no  property,  except  what  plain- 
tiff placed  in  his  hands  as  herein  set  forth,  to  secure 
the  payment  of  said  note,  and  plaintiff  well  knew  that 
said  son  would  do  and  intended  to  do  the  very  thing 
which  he  afterwards  did,  to  wit:  abscond  from  Tilla- 
mook, Oregon,  to  parts  unknown  to  defendant  and 
other  creditors,  for  the  purpose  of  evading  process. 

**That  at  the  time  when  defendant  filed  its  attach- 
ment as  aforesaid,  said  defendant  believed  that  the 
title  to  said  property  was  in  said  C.  A.  Saling,  and  the 
records  of  Tillamook  County,  Oregon,  where  the  prop- 
erty is  situated,  showed  said  property  to  be  owned  by 
said  C.  A.  Saling;  but  that  since  that  date  of  attach- 
ment, it  has  transpired  and  come  to  the  attention  of 
the  defendant,  that  on  the  very  day  and  at  the  very 
time,  that  plaintiff  deeded  said  property  to  C.  A.  Sal- 
ing, his  son  referred  to  herein,  to  wit:  on  or  about 
March  8, 1918,  said  plaintiff  caused  his  son,  C.  A.  Sal- 
ing to  deed  back  said  property  to  himself,  and  at  all 
times  herein  the  said  plaintiff,  William  A.  Saling  had 
that  deed  in  his  possession  and  under  his  control  and 
ready  to  use  at  any  time  that  he  saw  fit.  That  plain- 
tiff herein  well  knew  that  his  son  C.  A.  Saling  held 
himself  out  to  the  defendant  and  to  the  public  gener- 
ally as  the  owner  of  said  property,  and  plaintiff 
placed  said  property  in  the  name  of  C.  A.  Saling  in 
order  that  he  might  use  the  same  to  get  credit  with. 
That  plaintiff  did  not  record  the  deed  which  he  took 
back  as  aforesaid  at  that  time  or  at  any  other  time, 
but  subsequently  said  plaintiff  secretly  and  f raudu- 
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lently  and  for  the  very  purpose  of  defrauding  defend- 
ant, and  other  creditors  of  C.  A.  Baling,  his  son,  filed 
a  deed  purporting  to  have  been  executed  by  his  son, 
C,  A.  Saling  to  himself,  conveying  said  property  from 
0.  A.  Saling  to  himself,  said  deed  bearing  date  the 
sixteenth  day  of  July,  1918,  and  plaintiff  recorded  the 
same  on  the  fifteenth  day  of  August,  1918,  in 'the  Rec- 
ord of  Deeds  of  Tillamook  County,  Oregon.  That 
said  deed  was  not  recorded  until  long  after  the  date  of 
defendant's  attachment  against  ,said  property,  and 
that  plaintiff  now  brings  this  suit  to  withdraw  said 
property  from  defendant's  attachment,  and  sets  out 
his  deed  obtained  by  fraud  as  aforesaid,  and  plaintiff 
seeks  equitable  relief  without  in  any  way  making  a 
tender  of  the  thousand  dollars,  which  he  secured  from 
defendant  by  his  fraudulent  act,  and  for  which  he 
never  furnished  the  least  consideration. 

**That  at  the  time  of  the  execution  of  the  note  here- 
in referred  to  by  said  C.  A.  Saling  to  defendant  herein, 
the  representations  made  by  said  C.  A.  Saling  to  the 
defendant  herein,  were  false;  that  said  C.  A.  Saling 
knew  them  to  be  false  and  that  they  were  made  by  said 
C.  A.  Saling  with  the  intent  to  deceive  the  defendant. 
That  the  defendant  herein  acted  upon  said  false  state- 
ments in  good  faith  and  without  knowledge  of  their 
falsity;  that  defendant  had  no  means  of  ascertaining 
their  falsity,  by  reasonable  diligence  and  that  defend- 
ant would  not  have  acted  upon  them  if  it  knew  the 
truth.  That  at  all  times  herein,  plaintiff  and  C.  A. 
Saling  were  father  and  son  and  were  acting  in  collu- 
sion and  conspiracy,  with  the  common  purpose  and 
design  of  cheating  and  defrauding  defendant." 

3,  4.  These  allegations  are  not  very  direct  and  cer- 
tain as  to  the  collusion  and  fraud  on  the  part  of  plain- 
tiff, and  as  to  plaintiff's  participation  therein;  but  it 
seems  the  following  allegations,  when  taken  together, 
sufficiently  fasten  a  charge  of  collusion  upon  him : 

**That  at  all  times  herein,  plaintiff  and  his  son,  the 
said  Charles  A.  Saling,  acted  in  conspiracy  with  a 
fraudulent  intent   and  purpose  of  cheating  and  de- 
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f randing  the  said  defendant.  *  *  That  plaintiff  herein 
well  knew  his  son,  Charles  A.  Baling  held  himself  out  to 
the  defendant,  and  to  the  public  generally,  as  the  owner  ^ 
of  said  property,  and  plaintift  placed  said  property  in 
the  name  of  C.  A.  Saling  in  order  that  he  might  use 
the  same  to  get  credit  with.  *  *  Subsequently  said 
plaintiff  secretly  and  fraudulently  and  for  the  very 
purpose  of  defrauding  defendant,  and  other  creditors 
of  C.  A.  Saling,  his  son,  filed  a  deed  purporting  to  have 
been  executed  by  his  son  to  himself.  *  *  That  at  all 
times  herein  plaintiff  and  C.  A.  Saling  were  father  and 
son  and  were  dctmg  in  colhision  and  conspiracy,  with 
the  common  purpose  and  design  of  cheating  and  de- 
frauding defendant." 

If  these  allegations  were  true,  we  think  plaintiff 
must  fail  in  this  suit  without  regard  to  what  his  tech- 
nical rights  may  be  in  regard  to  the  premises. 

5-7.  This  being  a  suit  in  equity  the  equitable  rules 
and  principles  have  full  force.  One  of  these  well- 
established  rules  is,  that  the  plaintiff  in  an  equity  suit 
must  come  into  court  with  ** clean  hands.'*  Another 
is,  '  *  He  who  seeks  equity  must  do  equity. ' '  If  "plain- 
tiff had  all  the  time  been  in  collusion  with  his  son  for 
the  fraudulent  purpose  of  getting  the  money  in  ques- 
tion from  the  defendant,  and  turning  it  over  to  his 
father,  thereby  defrauding  the  defendant  of  the  same, 
as  alleged  in  the  answer,  he  certainly  is  not  coming 
into  court  with  clean  hands,  and  .he  would  not  be  doihg 
equity  unless  he  first  returned  the  $1,000  which  he  had 
thus  fraudulently  helped  to  obtain.  In  that  even  his 
equitable  proceeding  would  fail  and  he  would  have  to 
depend  upon  his  remedy  in  a  law  action,  where  he 
might  be  able  to  maintain  his  technical  rights. 

The  whole  transaction  is  at  least  suggestive  of  fraud 
and  unfair  practices.  It  may  be  that  upon  a  trial  it 
will  develop  that  everything  was  fair  and  regular,  and 
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that  there  was  no  intentional  fraud ;  but  the  defendant 
should  have  a  right  to  establish  the  fraudulent  acts  of 
Charles  A.  Saling  and  the  collusion  therein  of  the 
plaintiff,  if  it  can  do  so  by  competent  evidence. 

The  case  is  therefore  remanded  in  order  that  the 
demurrer  may  be  overruled  and  the  defendant  have 
an  opportunity  to  present  any  evidence  it  has  as  to  the 
defense  of  fraud  and  collusion. 

Bbmanded  With  Dibections.    Beheabinq  Denied. 

McBbide,  C.  J.|  and  Bean  and  Johns^  J  J.,  concur. 


Submitted  on  briefs  June  IS,  affirmed  Jaly  29,  1919. 

NEWMAN  V.  MULTNOMAH  FUEL  CO. 

(183  P&e.  1.) 

Ti^ndB,  Statute  of — Sale  of  Ooodfr— Acceptaace  of  Part. 

1.  Where  the  oral  buyer  of  2,500  cords  of  wood  received  and  ac- 
eepted  at  least  150  cords,  the  case  came  within  the  exception  to  the 
statute  of  frauds  (Section  808,  aubdi vision  5,  L.  O.  L.),  providing  that 
an  agreement  for  the  sale  of  personalty  at  a  price  not  less  than  $50 
must  be  in  writing,  unless  the  buyer  accepted  and  received  some  part 
of  the  property. 

Sales— Action  for  Breacb— Damages— Evidence. 

2.  In  an  action  for  breach  of  a  contract  to  purchase  and  pay  for 
eordwood  cut  bj  plaintiff,  plaintiff's  testimony  as  to  the  cost  of  the 
stumpage  and  of  the  cutting  and  hauling  held  to  afford  a  basis  for 
the  computation  of  damages. 

[As  to  aceeptanfe  in  i>art  of  goods,  see  note  in  96  Am.  St.  Bop. 
220.] 

From  Multnomah ;  Calvin  U.  Gantenbein,  Judge. 

In  Banc. 

The  plaintiff  alleges  that  the  defendant  is  an  Oregon 
corporation;  that  about  July  1,  1915,  he  entered  into 
a  parol  agreement  with  it  by  which  he  was  to  sell  and 


248  Nbwman  v.  ^Multnomah  Fubl  Co.         [93  Or. 

m-        -         —  — 

the  defendant  was  to  purchase  not  less  than  2,500 
cords  of  wood  by  March  1,  1916;  and  that  said  wood 
was  to  be  delivered  as  ordered,  at  the  contract  price 
of  $3.50  per  cord  for  Number  1,  and  $3.00  per  cord  for 
Number  2  wood,  f.  o.  b.  Portland,  payment  to  be  made 
within  ten  days  after  receipt  and  measurement  by  the 
defendant.  The  complaint  recites  that  pursuant  to 
said  contract  the  plaintiflF  bought  from  the  defendant 
one  team  of  horses  at  the  price  of  $500  and  agreed 
that  the  amount  of  the  purchase  should  be  taken  out 
of  the  proceeds  of  the  sale  of  500  cords  of  wood,  and 
that  this  subsequent  agreement  for  the  payment  of  the 
purchase  price  of  the  team  was  reduced  to  writing  on 
July  6,  1915. 

The  plaintiff  says  that  pursuant  to  the  verbal  agree- 
ment of  July  1,  1915,  he  entered  into  a  contract  with 
other  parties,  for  stumpage,  cutting  and  hauling  the 
wood,  and  purchased  materials  necessary  to  carry  out 
the  agreement;  that  he  has  at  all  times  been  ready, 
able  and  willing  to  carry  out  his  part  of  the  contract ; 
that  prior  to  November,  1915,  the  defendant  kept  the 
contract  and  purchased  about  650  cords,  but  at  that 
time  the  plaintiff,  at  the  defendant's  request,  cut  the 
amount  of  his  shipments  about  one  half  and  in  De- 
cember, 1915,  the  defendant  requested  him  to  stop  all 
shipments  for  the  time  being,  but  continued  to  aflBrm 
it9  agreement  and  advised  plaintiff  that  it  would  soon 
use  **at  least  one  carload  of  wood  per  day,  and  could 
use  all  the  wood  it  had  contracted  for.*'  It  is  further 
averred  that  the  plaintiff  continued  to  cut  the  wood 
and  endeavored  to  comply  with  the  contract,  and  that 
on  February  28,  1916,  the  defendant  informed  him 
that  it  would  not  take  any  more  wood  and  ever  since 
has  refused  and  still  refuses  to  carry  out  its  agree- 
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inenty  by  reason  whereof  the  plaintiff  has  been  dam- 
aged in  the  snm  of  $1,500. 

After  denying  all  the  material  allegations  of  the 
amended  complaint,  for  a  further  aiid  separate  answer 
the  defendant  alleges  that  on  July  6,  1915,  it  entered 
into  a  written  contract  with  the  plaintiff,  which  is 
pleaded  in  ha^ec  verba,  and  further  avers : 

*'Said  written  contract  constitutes  the  only  contract 
for  the  purchase  of  any  definite  quantity  of  wood  by 
defendant  from  plaintiff  and  said  contract  was  subse- 
quently fully  executed  and  discharged  by  both  parties 
thereto. 

**That  the  purchase  of  said  team  of  horses  from  de- 
fendant and  the  purchase  of  five  hundred  cords  of 
wood  by  defendant  from  plaintiff,  as  set  forth  in  said 
written  contract  and  subsequently  carried  out,  formed 
no  part;  of  and  had  no  connection  whatsoever  with  any 
other  contract  or  understanding  which  this  defendant 
had  with  the  plaintiff  for  the  purchase  of  wood  or 
otherwise/'  ^ 

The  defendant  also  alleges  that  after  the  completion 
of  the  written  contract  there  was  an  understanding 
that  the  plaintiff  should  continue  to  furnish  wood  as  it 
might  be  needed,  at  such  times  and  in  such  amounts  as 
defendant  might  designate,  for  which  the  defendant 
was  to  pay  $3.50  per  cord,  and  that  *'no  wood  was  to 
be  delivered  unless  ordered  by  the  defendant'*;  that 
*'said  arrangement  contemplated  and  covered  only 
such  quantities  of  wood  as  the  defendant  might  be 
able  to  handle  in  its  business  from  time  to  time,  but 
that  no  definite  or  specific  number  of  cords  nor  any 
specific  (juantity  of  Vood  was  designated  or  contracted 
to  be  so  delivered. '  *  It  is  further  averred  that  tinder 
such  arrangement  in  and  between  the  months  of  July, 
1915,  and  February,  1916,  the  defendant  repeatedly 
urged  plaintiff  to  deliver  carloads  of  wood  as  they 
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were  required  by  the  defendant  in  its  business;  that 
the  plaintiff  failed  to  make  such  deliveries,  alleging 
shortage  of  cars  and  inadequate  transportation  facil- 
ities, and  that  the  defendant  was  thereby  embarrassed 
in  its  business,  resulting  in  its  damage. 

The  reply  specifically  denied  all  the  new  matter  in 
the  answer. 

When  the  plaintiff  rested  his  case  the  defendant 
filed  the  following  motion: 

**We  desire  at  this  time,  your  Honor,  in  order  to 
save  the  record,  to  move  the  court  for  a  nonsuit  in  this 
case,  for  the  reason  that  the  evidence  of  the  plaintiff 
is  not  sufficient  to  sustain  the  allegations  of  the  com- 
plaint. ' ' 

The  court  sustained  the  motion,  but  after  further 
argument  reversed  its  ruling. 

When  the  testimony  was  all  taken  the  court  in- 
structed the  jury  in  a  charge  remarkable  for  its 
brevity.  Neither  counsel  requested  any  instructions 
or  took  any  exceptions.  The  jury  found  for  the  plain- 
tiff for  $200.  No  motion  was  filed  for  a  directed  ver- 
dict or  to  set  aside  the  verdict  rendered.  From  a 
judgment  in  favor  of  the  plaintiff  the  defendant  ap- 
peals, claiming  that  the  trial  court  erred  in  denying 
its  motion  for  a  nonsuit,  for  the  reason  that  there  was 
no  legal  evidence  to  support  the  judgment;  that  the 
alleged  oral  agreement  was  merged  in  the  written  con- 
tract; that  there  is  no  damage  shown;  that  exclusive 
of  the  written  contract,  the  parol  agreement  was  void, 
because  it  was  an  oral  contract  for  the  sale  of  per- 
sonal property  at  a  price  exceeding  $50,  and  also  be- 
cause of  uncertainty;  that  the  plaintiff's  alleged  cause 
of  action  was  ''one  for  the  breach  of  a  contract  aris- 
ing out  of  the  sale  and  delivery  of  cordwood,  and  not 
one  arising  out  of  the  manufacture  of  any  article  to 
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be  delivered'';  and  that  there  is  no  evidence  of  the 
market  value  of  the  wood  at  the  time  and  place  of  de- 
livery. Affibmed.    , 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Messrs.  Oebhardt  d  Hendrickson. 

For  respondent  there  was  a  brief  prepared  and  sub- 
mitted by  Mr.  Conrad  P.  Olson  and  Mr.  James  R.  Bain. 

JOBttTS,  J. — ^In  the  absence  of  any  requested  in- 
structions or  exceptions  to  those  which  were  given,  a 
motion  for  a  directed  verdict  or  to  set  aside  the  judg- 
ment, the  overruling  of  the  motion  for  a  nonsuit  is  the 
only  question  before  this  court.  While  that  motion 
does  not  point  out  or  specify  the  grounds  upon  which 
it  should  be  sustained,  it  appears  that  it  was  argued 
before  the  court  and  aftei  argument  the  court  made 
this  ruling : 

*'I  don't  see  how  you  can  get  away  from  the  law,  Mr. 
Olson,  li  seems  to  me  this  amounts  to  a  sale  of  per- 
sonal property  to  the  value  of  more  than  fifty  dollars, 
and  if  so,  the  agreement  should  be  in  writing." 

After  further  argument  the  court  ruled : 

**Well,  this  evidence  went  in  without  objection.  On 
cross-examination  you  inquired  into  the  cost  of  cutting 
the  cordwood,  and  so  forth.  I  think  I  will  change  my 
ruling  on  that.  The  motion  for  a  judgment  of  nonsuit 
is  denied  and  an  exception  is  allowed." 

It  is  apparent  from  this  that  in  any  event  the  ques- 
tion of  the  statute  of  frauds  was  argued  to  and  consid- 
ered by  the  court 

Assuming  that  the  remaining  questions  now  urged 
by  the  defendant  were  embraced  within  the  motion  for 
a  nonsuit  and  argued  before  the  trial  court  and  are 
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now  legally  before  this  court,  we  think  the  judgment 
should  be  affirmed. 

1.  It  appears  that  the  plaintiff  did  not  have  any 
cordwood  and  was  not  engaged  in  the  wood  business 
at  the  time  of  the  alleged  parol  agreement;  that  the 
contracted  wood  was  then  in  the  form  of  standing  tim- 
ber, only  a  portion  of  which  was  owned  by  the  plain- 
tiff, and  that  he  had  contracted  with  the  owners  of 
timber  for  the  remainder  of  the  2,500  cords.  It  is  also 
shown  that  under  the  terms  of  the  alleged  contract  the 
wood  was  to  be  delivered  f.  o.  b.  Portland  at  the  de- 
fendant's place  of  business.  To  comply  with  his  con- 
tract it  was  necessary  for  the  plaintiff  to  fell  the 
timber,  cut  it  into  cordwood  and  haul  it  to  the  railroad 
for  shipment,  to  purchase  tools,  to  employ  men  for  the 
cutting  and  to  procure  men,  wagons  and  teams  for  the 
hauling.  This  was  done,  and  the  plaintiff  was  actu- 
ally engaged  in  complying  with  his  alleged  oral  con- 
tract The  evidence  shows  that  the  plaintiff  cut  the 
wood  expressly  for  the  defendant  and  not  for  the  pub- 
lic market,  and  that  in  fact  his  contract  was  one  to 
make  cordwood  out  of  standing  timber  and  to  deliver 
it  by  the  labor  of  man  and  team.  The  jury  found  for 
the  plaintiff,  and  for  such  reason  we  must  assume  that 
there  was  an  oral  contract  between  the  plaintiff  and 
the  defendant.  The  alleged  written  contract  was  for 
500  cords  of  wood,  but  it  is  undisputed  that  the  plain- 
tiff delivered  and  the  defendant  accepted  650  cords  of 
wood.  It  must  follow  that  at  least  150  cords  of  wood 
were  delivered  and  accepted  under  the  oral  contract. 
Section  808,  subdivision  5,  L.  0.  L.,  known  as  the  stat- 
ute of  frauds,  specifying  what  contracts  shall  be  void 
says: 

' '  An  agreement  for  the  sale  of  personal  property  at 
a  price  not  less  than  $50,  unless  the  buyer  accept  and 
receive  some  part  of  such  personal  property.  •  ^  *' 
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By  the  undisputed  facts  after  verdict  the  defendant 
did  accept  and  receive  at  least  150  cords  of  wood  on 
the  oral  contract  and  it  did  **  accept  and  receive  some 
part  of  such  personal  property/'  and  for  such  reason 
the  defendant  comes  within  the  exception. 

2.  The  defendant  also  contends  that  there  was  no 
legal  testimony  on  the  measure  of  damages.  The 
plaintiff  testified  as  to  the  cost  of  the  stumpage  and 
of  the  cutting  and  hauling,  and  the  railroad  charges 
upon  each  cord  of  wood ;  that  he  was  to  receive  $3.50 
per  cord  for  Ntimber  1,  and  $3  per  cord  for  Number  2, 
or  doty  wood,  and  that  as  to  the  latter  there  was  no 
stumpage  charge.  From  this  evidence,  the  amount  of 
plaintiff's  damage  was  a  question  of  mathematics  only. 

While  the  defendant  contends  that  the  only  contract 
which  it  ever  had  with  the  plaintiff  was  in  writing,  and 
was  for  only  500  cords  of  wood,  the  plaintiff  alleges 
that  there  was  a  parol  agreement  for  the  sale  and  pur- 
chase of  2,500  cords,  to  be  delivered  on  or  before 
March  1,  1916,  and  that  such  parol  agreement  was 
separate  and  distinct  from  and  was  not  embraced 
within  the  terms  of  the  written  contract;  in  other 
words,  that  there  were  two  separate  and  distinct  con- 
tracts, one  in  writing  for  500  cords  of  wood,  from  the 
proceeds  of  which  the  plaintiff  was  to  pay  $500  as  the 
purchase  price  of  the  team ;  and  the  other  in  parol,  for 
2,500  cords.  That  was  a  question  of  fact  and  the  jury 
found  for  the  plaintiff.  While  reasonable  men  might 
and  would  differ  as  to  the  verdict  which  should  be 
rendered,  the  fact  remains  that  there  is  suflScient  evi- 
dence to  sustain  the  verdict  returned  by  the  jury. 
The  judgment  is  affirmed.  Affibmed. 
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Submitted  on  brief  of  appellant  and  affirmed  Julj  29, 1919. 

SPEXARTH  V.  SHERMAN. 

(ISQ  P&c.  23.) 

Taxation— Payment — ^Time — Constitutionality  of  Statutes. 

1.  It  was  witMn  the  power  of  tlie  legislature  to  pass  Section  8682, 
L.  0.  lu,  as  amended  by  Laws  of  1913,  page  334,  Section  20,  requiring 
taxpayers  to  pay  their  taxes  on  April  Ist,  but  permitting  them  to  then 
pay  one  half  of  the  sum  due  and  allow  the  remainder  to  run  until 
September  1st,  by  paying  a  sum  equivalent  to  one  per  cent  a  month 
on  the  unpaid  bsJance. 

Appeal  and  Error — ^Disposal  of  Cause — Statutory  Amendments. 

2.  Where  an  action  was  brought  in  1914  to  restrain  a  county  treas- 
urer from  collecting  penalties  under  Section  3682,  L.  O.  L.,  as  amended 
by  Laws  of  1913,  page  334,  Section  20,  and  a  demurrer  to  the  complaint 
was  sustained,  and  an  appeal  was  taken  to  the  Supreme  Court,  and 
pending  the  appeal  the  act  of  1913  was  amended  by  Laws  of  1915, 
page  184,  Section  1,  so  as  to  eliminate  the  penalties,  and  Laws  of 
1915,  page  298,  an  act  of  general  amnesty  and  forgiveness  as  to  pen- 
alties  incurred,  was  enacted,  the  demurrer  will  be  sustained  by  the 
Supreme  Court,  but  the  clerk  of  the  Circuit  Court,  where  the  taxes 
without  the  penalties  were  tendered,  will  be  ordered  to  pay  to  the 
county  treasurer  the  amount  so  tendered  and  paid  into  court,  and  the 
proper  authorities  will  be  ordered  to  accept  the  same  in  full  payment 
of  taxes. 

From  Clatsop :  James  A.  Eakin,  Judge, 

In  Banc 

This  was  a  suit  to  restrain  the  treasurer  of  Clatsop 
County  from  collecting  certain  penalties  upon  taxes 
not  paid  on  April  1, 1914,  and  arises  out  of  the  follow- 
ing facts : 

Section  3682,  L.  0.  L.,  as  amended  by  Section  20, 
Chapter  184,  Laws  of  1913,  reads  as  follows : 

**  Sec.  3682.  When  Taxes  Payable.  Taxes  legally 
levied  and  charged  in  any  year  shall  be  paid  before 
the  1st  day  of  April  following.  If  the  taxes  against 
any  particular  parcel  of  real  property,  or  the  taxes  on 
personal  property  charged  against  any  individual, 
firm,  corporation  or  association,  are  not  paid  before 
said  1st  day  of  April,  penalties,  shall  be  charged  on 
such  taxes  and  added  to  and  collected  with  the  same, 
as  follows: 
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**1.  A  penalty  of  one  per  cent  on  all  taxes  paid  on 
or  after  the  said  1st  day  of  April  and  before  the  1st  day 
of  May  following. 

**2.  A  penalty  of  two  per  cent  on  all  taxes  paid  on 
or  after  the  said  1st  day  of  May  and  before  the  1st  day 
of  June  following. 

'  *  3.  A  penalty  of  three  per  cent  on  all  taxes  paid  on 
or  after  the  said  1st  day  of  June  and  before  the  1st 
day  of  July  following. 

**4.  A  penalty  of  fonr  per  cent  on  all  taxes  paid  on 
or  after  the  said  1st  day  of  July  and  before  the  1st 
day  of  August  following. 

"5.  A  penalty  of  five  per  cent  on  all  taxes  paid  on 
or  after  the  said  1st  day  of  August  and  before  the  1st 
day  of  September  following.'* 

The  plaintiff  was  assessed  for  the  year  1913  in  the 
sum  of  $1,945.04,  due  on  April  1,  1914,  and  on  said 
date  elected  to  pay  one  half  of  said  sum,  leaving  the 
sum  of  $972.52  unpaid.  On  August  12,  1914,  he  ten- 
dered to  the  defendant,  as  tax  collector,  the  remaining 
half  and  demanded  a  receipt  in  full  of  his  taxes  for 
1913,  which  defendant  refused  to  give,  claiming  that 
plaintiff  should  pay  an  additional  5  per  cent  as  pen- 
alty. The  plaintiff  brought  this  suit  to  compel  the  de- 
fendant to  accept  the  sum  tendered  and  issue  the  re- 
ceipt. 

A  demurrer  to  the  complaint  was  sustained  and 
plaintiff,  refusing  to  plead  further,  the  suit  was  dis- 
missed, from  which  order  he  appeals.        Apfibmed. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  Clarence  J.  Cn^-tis. 

For  respondent  there  was  no  appearance  whatever. 

McBEIDE,  C.  J. — 1.  The  law,  although  harsh,  is,  in 
our  judgment,  clear.  Taxpayers  were  required  to  pay 
their  t^es  on  April  1st,  but  were  permitted  to  pay 
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one  half  the  sum  due  and  allow  the  remainder  to  run 
nntil  September  1st,  by  paying  a  snm  equivalent  to 
1  per  cent  a  month  on  the  unpaid  balance.  If  not  then 
paid  the  tax  became  delinquent  and  still  further  pen- 
alties  were  added.  The  purpose  of  the  large  penalty, 
or  interest,  required  to  be  paid  on  that  moiety  of  the 
taxes  not  paid  on  April  1st,  was  evidently  to  induce 
taxpayers  to  pay  up  promptly,  and  it  was  entirely 
within  the  power  of  legislature  to  pass  such  an  act. 
Therefore,  on  August  12,  1914,  plaintiff  should  have 
tendered  to  defendant  $48.62,  in  addition  to  the  prin- 
cipal sum  due,  and  the  demurrer  was  properly  sus- 
tained.    • 

2.  The  act  of  1913,  supra,  was  amended  by  Section 
1,  Chapter  156,  Gen.  Laws  of  1915,  so  as  to  eliminate 
the  objectionable  features  of  the  previous  act,  and  at 
the  same  session  Chapter  223  was  enacted,  which  was 
an  act  of  general  amnesty  and  forgiveness  as  to  all  pen- 
alties incurred  under  the  act  of  1913,  supra;  so  that 
in  any  event,  the  amount  brought  into  court  at  the 
commencement  of  this  action  would  satisfy  the  de- 
mands of  the  last  statute  on  the  subject. 

Owing  to  the  death  of  counsel  for  appellant  and  the 
removal  from  the  state  of  the  counsel  for  respondent, 
this  case  has  not  been  brought  up  for  hearing  at  an 
earlier  date. 

The  demurrer  will  be  sustained  and  the  clerk  of  the 
Circuit  Court  will  pay  over  to  the  county  treasurer 
the  amount  tendered  and  paid  into  court,  and  the 
proper  authorities  will  receipt  to  him  and  to  plaintiff 
for  the  tax  of  1913,  and  the  same  will  be  marked  paid 
on  the  tax-roll.    Neither  party  will  recover  costs. 

Affibmed. 
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Argoftd  July  8,  affirmed  July  29,  191ft, 

SMITH  V.  HEADLEE.* 

.  (183  P&c.  20.) 

Mortgages— Absolnte  Deed— Intent. 

1.  A  deed  absolute  in  form,  or  any  otiier  eonveyanee,  mnst  be  con- 
strued to  be  a  mortg^age  subject  to  redemption,  where  it  is  made 
manifest  from  a  <!on8ideration  of  all  surrounding  facts  and  circum- 
stances that  tlie  parties  thereto  intended  the  eonveyance  to  operate 
only  by  way  of  security. 

[As  to  absolute  deed  as  mortgage,  see  note  in  129  Am.  8t.  Bep. 
1137.] 

Mortgages— Abrolnta  Deed— Bnxden  of  Proof, 

2.  The  burden  of  proof  rests  ui>on  one  claiming  that  a  deed  abso- 
lute in  form  is  a  mortgage  to  show  the  real  character  of  the  trans- 
action; the  presumption  existing  that  a  deed  absolute  on  its  face  is 
what  it  purports  to  be. 

Mortgages— Absolute  Deed— Character  of  Instrument — Security. 

3.  A  deed  absolute  on  its  face  is  a  mortgage  if  a  pre-existing  debt 
in  relation  to  which  it  was  given  was  not  extinguished,  or  if  a  new 
debt  was  intended  to  be  created  and  the  conveyance  was  given  as 
security  therefor. 

Mortgages— Absotnte  Deed— Evldenco. 

4.  In  action  to  have  a  deed  absolute  in  form  declared  a  mortgage, 
evidence  held  to  show  that  the  deed  was  executed  only  as  security  for 
a  pre-existing  debt  and  for  advances  to  be  made. 

From  (Solnmbia:  Jambs  A.  EisiK,  Judge. 

Department  2. 

Plaintifif  instituted  this  suit  to  have  a  deed,  executed 
by  plaintiff  to  defendant  J.  R.  Headlee,  which  is  abso- 
lute on  its  face,  declared  to  be  a  mortgage.  A  decree 
was  rendered  in  favor  of  plaintiff  from  which  defend- 
ant appeals. 

The  facts  in  relation  to  the  transaction  are  substan- 
tially as  follows:  On  the  twenty-sixth  day  of  Decem- 
ber, 1912,  the  plaintiff  John  J.  Smith  gave  to  defend- 
ant J.  E.  Headlee  a  note  for  the  simi  of  $100,  loaned 
to  plaintiff  by  Headlee,  and  executed  a  mortgage  on 

*On  parol  evidence  that  a  written  instrument  which  on  its  face  im- 
ports a  complete  transfer  of  a  legal  or  equitable  estate  or  interest 
in  property  was  intended  to  operate  as  a  mortgage,  see  comprehensive 
note  in  L.  S.  A.  1916B>  18.  Expobteb. 

93  Or.  — 17 
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sixty  acres  of  land  described  hi  the  complaint  to  se- 
cure the  same.  Smith  was  then  in  poor  health,  need- 
ing money  to  pay  his  expenses  in  the  hospital,  where 
he  went  and  remained  for  a  time,  after  which  he  re- 
turned to  his  home  on  the  land.  The  mortgage  was 
never  recorded.  About  February  25,  1913,  the  plain- 
tiff was  compelled  to  return  to  the  hospital  and  de- 
sired an  additional  loan  from  J.  B.  Headlee  with  which 
to  meet  his  expenses.  On  that  date  he  executed  to 
Mr.  Headlee  a  warranty  deed  to  the  premises  to  secure 
the  payment  of  $100  and  interest  mentioned  in  the 
mortgage,  and  also  as  security  for  any  sums  of  money 
the  defendant  J.  R.  Headlee  might  expend  for  the  ben- 
efit of  plaintiff  in  paying  his  hospital  fees,  for  medical 
services,  and  taxes  on  the  land.  Mr.  Headlee  at  that 
time  agreed  to  pay  his  expenses  for  a  period  not  ex- 
ceeding one  year.  The  note  and  mortgage  were  not 
surrendered  or  canceled,  but  were  retained  by  J.  R. 
Headlee.  The  plaintiff  testifies  that  at  the  time  of 
the  execution  of  the  deed,  it  was  understood  and 
agreed  that  upon  the  repayment  by  the  plaintiff  of  the 
sum  of  $100  mentioned  in  the  mortgage,  anft  the  pay- 
ment of  the  sxmis  of  money,  defendant  J.  R.  Headlee 
might  pay  for  the  benefit  of  the  plaintiff  to  Mrs.  Land- 
fare  for  hospital  expenses  and  to  Dr.  Sproat,  together 
with  payment  for  medicine  for  the  plaintiff,  and  any 
taxes  on  the  real  property  paid  by  Headlee;  that  the 
defendant  J,  B.  Headlee  and  his  wife  Cora  Headlee 
would  reconvey  the  real  estate  described  in  the  com- 
plaint. At  the  time  of  the  execution  of  the  deed,  Mr. 
Smith  sent  for  Mr.  Headlee  and  they  went  to  the  office 
of  the  notary  public ;  that  he  told  Mr.  Headlee  that  he 
needed  more  money,  and  they  talked  about  making 
him  out  better  security.  Smith  said:  **Well,  if  you 
have  to  have  it,  why  I  have  to  give  it.*'  The  notary 
public  made  out  the  deed,  and  Mr.  Headlee  was  to  pay 
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the  expenses  to  Mrs.  Landfare  and  the  doctor.    Smith 
states: 

**A.  Well,  I  demanded  a  bond  for  a  deed  security 
to  show  that  I  could  redeem  the  place  after  I  would 
get  the  money.  He  says,  'Any  time  that  you  get  the 
money  and  principal,  why  you  can  have  your  place,  I 
don't  want  it.'  •  • 

yQ.  Any  time  you  get  the  money  and  interest,  the 
/  principal  and  interest,  he  would  deed  the  place  back 
to  you,  did  he  say  that? 

'*A.  Yes,  that  is  what  he  did.'' 

It  appears  that  the  plaintiff  is  illiterate  and  signed 
the  deed  by  making  his  mark;  that  Headlee  was  to 
keep  up  the  taxes  and  insurance  on  the  place ;  that  Mr. 
Headlee  did  not  want  to  give  a  bond  for  a  deed  as 
he  did  not  want  any  expense,  in  case  Smith  failed  to 
make  payment;  that  Mr.  Headlee. said  to  Smith: 

**Any  time  you  bring  me  the  money,  principal  and 
interest,  I  will  turn  these  papers  over  to  you.''  **Deed 
me  the  land  back.  Deed  it  back  again  just  the  way 
it  was." 

Mr.  N.  F.  Norem,  the  notary  public,  who  drew  the 
deed  stated  in  substance  that  after  the  deed  'was 
signed,  they  wanted  some  understanding  besides  the 
deed  with  regard  to  the  land,  or  with  regard  to  the 
payment  of  the  doctor,  and  also  Mrs.  Landfare,  just 
exactly  the  kind  of  contract  he  did  not  remember,  but 
it  was  something  in  regard  to  the  land,  and  he  did  not 
feel  as  though  he  wanted  to  make  up  the  contract,  and 
he  referred  them  to  an  attorney.    He  further  stated : 

'*Well,  it  seems  that  Mr.  Headlee,  in  case  that  Mr. 
Smith  was  to  die  or  would  not  be  able  to  redeem  his 
land,  why,  he  didn't  want  any  trouble  with  any  of  Mr. 
Smith's  relations,  that  he  wanted  absolutely  complete, 
he  wanted  to  have  the  complete  ownership  of  the  prop- 
erty, of  the  land,  without  having  to  foreclose  a  mort- 
gage or  something  of  that  kind,  or  any  trouble." 
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Mr.  J.  J.  Johnson,  the  attorney  with  whom  the  par- 
ties consulted,  testified  to  the  effect  that  they  brought 
the  deed  to  him ;  that  at  the  time  nothing  was  reduced 
to  writing  between  Headlee  and  Smith.  As  he  remem- 
bered, Mr.  Headlee  stated  that  Mr.  Smith  already 
owed  him  some  money  in  the  neighborhood  of  $100; 
they  anticipated  that  Mr.  Smith  had  to  have  treat- 
ment by  the  doctor  and  go  to  the  hospital.  Smith  had 
no  means  to  pay  this  expense,  and  he  was  to  transfer 
this  property  to  Headlee.  Headlee  was  to  take  care 
of  this  expense  for  one  year,  after  which  time  it  was 
optional  with  Headlee  as  to  what  he  might  pay.  Then 
Smith  wanted  some  kind  of  a  contract  that  he  could 
buy  this  property  back  if  he  got  well  and  wanted  the 
property,  and  *'Mr.  Headlee  wanted  to  know  what 
effect  that  would  have  upon  the  title  that  he  would 
get^'^    He  states: 

'*I  explained  to  both  of  them  that  if  they  took  the 
deed  simply  as  security  for  whatever  money  Mr.  Head- 
lee might  advance,  that  it  would  be  a  mortgage  and 
that  he  might  as  well  increase  the  mortgage  he  already 
had^  there  was  no  need  of  taking  a  deed  which  would 
be  no  more  or  less  than  a  mortgage  and  if  he  gave  a 
contract  to  purchase  the  land  at  a  reasonable  figure, 
the  probability  would  be  that  either  Mr.  Smith  in  the 
future  or  some  of  his  heirs,  in  case  it  became  their 
part,  might  try  to  construe  that  contract  into  making 
the  deed  a  mortgage,  so  in  any  event,  he  would  have 
taken  a.  risk  if  he  took  that  contract. '^ 

Mr.  Headlee  said":  '  *  If  there  was  to  be  any  question 
of  a  mortgage  in  this  deal  that  he  wasn  't  going  to  have 
anything  more  to  do  with  the  transaction**;  that  he 
explained  to  them  that  it  must  be  an  absolute  convey- 
ance; that  he  explained  to  Mr.  Smith  that  if  he  deliv- 
ered the  deed  to  Mr.  Headlee  under  the  agreement 
that  he  was  to  convey  him  this  property,  and  Headlee 
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obligates  himself  to  pay  whatever  expenses  there  may 
be  for  a  year,  **(md  relieve  you  of  this  indebtedness 
that  you  already  owe  him,'*  that  the  land  would  be 
Headlee's. 

Dr.  James  Sproat  testified  in  corroboration  of  plain- 
tiff as  to  what  occurred  at  the  notary  public's  office; 
that  he  was  at -the  attorney's  office  only  a  portion  of 
the  time  while  the  parties  were  there.        Afpikmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Harris  <&  Gore  and  Mr.  William  M.  Cake, 
with  oral  arguments  by  Mr.  W.  A.  Harris  and  Mr. 
Cake.  . 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Needham  <&  Needham  and  Mr.  A.  W.  Mueller, 
with  oral  arguments  by  Mr.  Daniel  Needham  and  Mr. 
Mueller. 

BEAN,  J. — ^A  careful  reading  of  the  testimony, 
fragments  of  which  we  have  referred  to,  shows  that 
the  deed  executed  by  the  plaintiff  to  defendant  J.  R. 
Headlee  was  for  the  purpose  of  securing  the  payment 
of  $100  loaned  by  Headlee  to  Smith  with  interest  there- 
on, and  any  further  sums  of  money  paid  by  defendant 
J.  E.  Headlee  as  expenses  for  plaintiff,  together  with 
any  taxes  and  insurance  premiums  on  the  real  prop- 
erty paid  by  Headlee,  and  that  it  wai?  understood  and 
agreed  between  the  parties  that  when  the  plaintiff, 
paid  defendant  Headlee  such  sums  with  interest,  he 
should  **have  his  land  back,"  that  is,  Headlee  and  his 
wife  would  reconvey  the  land  to  plaintiff,  and  that  the 
deed  although  absolute  on  its  face  was  in  effect  a 
mortgage. 

It  appears  from  the  record  that  at  the  time  of  the 
execution  of  the  deed,  the  plaintiff  desired  and  was 
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; 1 . 

practically  compelled  to  have  some  financial  assis- 
tance in  order  for  him  to  receive  medical  attention 
and  proper  care,  and  that  he  applied  to  the  defendant 
Headlee  who  was  his  friend  and  neighbor  for  help. 
He  was  perfectly  willing  to  secure  the  payment  of  all 
that  he  then  owed  Headlee  as  well  as  all  future  ad-* 
vances,  Headlee  agreed  to  make  and  should  make. 
It  seems  that  it  was  agreeable  to  both  that  when  Smith 
should  repay  Headlee  in  full  that  Smith  should  have 
his  land  back.  In  case  he  did  not  recover  his  health 
so  as  to  be  about  again,  and  failed  to  make  such  pay- 
ment, Headlee  did  not  want  to  have  the  deed  in  such 
a  condition  that  he  would  have  to  foreclose,  or  so  that 
any  of  Smith 's  heirs  could  make  trouble  for  him.  At 
no  time  did  Headlee  seem  unwilling  to  agree  to  re- 
convey  the  land  if  Smith  paid  him  in  full.  On  this 
point,  he  does  not  dispute  the  plaintiff  as  to  the  sub- 
stance of  what  was  said  in  regard  thereto.  Indeed 
when  the  matter  was  broached  by  plaintiff 's  attorneys, 
defendant  Headlee  offered  to  reconvey  the  land  to 
plaintiff  upon  the  payment  of  $850,  which  was  more 
than  the  plaintiff  was  willing  to  pay,  and  more  than 
the  trial  court  foimd  to  be  due  from  plaintiff  to  de- 
fendant Headlee.  It  is  fair  to  conclude  that  defendant 
made  this  offer  for  the  purpose  of  showing  that  he 
was  ready  to  carry  out  the  agreement  made  at  the 
time  of  the  execution  of  the  deed. 

The  trial  court  carefully  ascertained  the  amount  due 
•  from  plaintiff    to    Headlee,  and   fixed    the    same  as 
$575.04.    No  error  is  assigned  in  this  respect. 

The  story  is  an  old  one.  Headlee,  while  he  was  sat- 
isfied to  have  Smith  rest  assured  that  the  land  would 
be  deeded  back  to  him  if  he  made  payment,  was  not 
willing  to  make  such  agreement  in  writing,  and  in 
case  Smith  failed  to  pay,  then,  he  desired  to  have  the 
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deed  an  absolute  one.  He  was  advised  by  an  attorney 
as  to  what  the  law  was  in  regard  to  a  deed  given  as 
security,  but  he  did  not  seem  willing  to  follow  such 
advice.  He  undertook  like  many  others  to  have  the 
deed  absolute,  when  in  reality  it  was  given  as  security, 
and  for  no  other  purpose,  and  was  in  effect  a  mort- 
gage. 

It  is  a  maxim  of  equity  that:  **Once  a  mortgage 
always  a  mortgage.  *  ^  By  this  is  meant  that  the  char- 
acter of  a  transaction  involving  the  conveyance  of 
property  is  fixed  at  its  inception,  and  if  at  that  time 
the  conveyance  is  intended  to  operate  by  way  of  secur- 
ity and  as  a  mortgage,  a  mortgage  it  must  remain  with 
all  the  incidents  thereof  despite  express  stipulations 
to  the  contrary  in  the  instrument  of  conveyance  look- 
ing to  the  abrogation  of  the  mortgagor's  equity  of 
redemption.  A  court  of  equity  never  deviates  from 
this  doctrine.  Its  maintenance  is  deemed  essential  to 
the  protection  of  the  debtor,  who,  under  pressing 
necessities,  will  submit  to  ruinous  conditions,  waiving 
the  equity  of  redemption  allowed  him  on  breach  of  Jiis 
obligation,  in  the  expectation  and  hope  of  repaying 
the  loan  at  the  stipulated  time  and  thus  preventing 
forfeiture.  It  is  axiomatic  that  a  conveyance  cannot 
be  a  mortgage  unless  given  to  secure  the  performance 
of  an  obligation.  Conversely,  if  the  conveyance  is  in- 
tended to  secure  an  obligation,  it  will  be  construed  in 
equity  as  a  mortgage  and  as  nothing  else.  The  form 
or  letter  of  an  instrument  of  conveyance  is  not  conclu- 
sive of  its  character,  but  its  purpose  is  the  decisive 
factor;  and  if  that  be  security,  then  the  instrument, 
irrespective  of  its  form,  must  be  construed  to  be  a 
mortgage.  The  question  is  one  of  intention  to  be  de- 
cided from  a  consideration  of  the  whole  transaction 
and  not  from  any  particular  feature  of  it.    Therefore, 
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the  characterization  of  the  transaction  by  the  parties 
may  be  fairly  disregarded :  19  E.  C.  L.,  p.  244,  par.  7. 

1.  From  the  controlling  principle  that  a  conveyance 
is  a  mortgage  irrespective  of  its  form,  if  designed  to 
secure  the  performance  of  an  obligation,  it  results  that 
a  deed,  though  absolute  in  form  and  unqualified  by 
any  accompanying  agreement  for  a  reconveyance  of 
the  property  or  a  defeasance,  must  be  construed  to  be 
a  mortgage  subject  to  redemption  where  it  is  made 
manifest  from  a  consideration  of  all  surrounding 
facts  and  circumstances  that  the  parties  thereto  in- 
tended the  conveyance  to  operate  by  way  of  security 
and  in  no  other  mode.  This  rule  is  frequently  enunci- 
ated and  applied:  19  R.  C.  L.,  p.  261,  par.  29. 

2.  There  can  be  no  question'  but  that  the  burden  of 
proof  rests  upon  one  whose  claim  is  founded  upon  the 
theory  that  the  real  character  of  the  transaction  is 
different  from  that  which  is  imported  by  the  language 
of  the  deed  of  conveyance.  The  presumption  exists 
that  a  deed  absolute  on  its  face  is  what  it  purports  to 
be :  Harmon  v.  Grants  Pa^s  Banking  S  Trust  Co.,  60 
Or.  69  (118  Pac.  188) ;  Beall  v.  Beall,  67  Or.  33  (128 
Pac.  835,  135  Pac.  185) ;  Par  risk  v.  Par  risk,  33  Or.  486 
(54  Pac.  352).  Plaintiff  has  borne  that  burden  by 
proving  the  allegations  of  his  complaint. 

3.  In  order  to  determine  whether  a  deed  absolute 
on  its  face  is  in  effect  a  mortgage,  th^  test  is,  was  a 
debt  created,  or  was  a  pre-existing  debt  continued, 
and  was  the  instrument  designed  as  security.  If  the 
pre-existing  debt  was  not  extinguished,  or  if  a  new  debt 
was  intended  to  be  created  and  the  conveyance  was 
given  as  security  therefor,  then  it  should  be  declared 
to  be  a  mortgage:  Bickel  v.  Wessinger,  58  Or.  98  (113 
Pac.  34) ;  Caro  v.  Wollenierg,  68  Or.  420, 427  (136  Pac. 
866);  Graver  v.  Hawthorne  Estate,  62  Or.  77  (114 


Sept.  1919.]  Fletcher  v.  Fisoheb,  265 


Pac.  472,  121  Pac.  808) ;  ReiUy  v.  CiUlen,  159  Mo.  322 
(60  S.  W.  126). 

4.  In  the  case  at  bar,  there  was  a  pre-existing  debt 
owing  from  plaintiff  to  defendant  J.  B.  Headlee  of 
$100,  which  was  not  extinguished  at  the  time  of  the 
execution  of  the  deed.  Headlee  retained  the  note 
given  as  evidence  thereof,  and  also  kept  the  mortgage. 
There  was  also  a  new  obligation,  indefinite  in  amount, 
from  Headlee  to  Smith,  created  in  making  the  arrange- 
ments for  the  payment  of  medical  services  and  hos- 
pital expenses,  etc.  The  whole  transaction  plainly 
shows  that  the  deed  was  given  as  security  to  Mr. 
Headlee  for  the  several  amounts.  The  testimony 
fully  sustains  the  findings  of  the  trial  court.  We  fully 
concur  in  such  findings. 

Finding  no  error  in  the  record,  the  decree  of  the 
lower  court  is  affirmed.  Affirmed. 

MqBbidi,  C.  J.|  and  Johks  and  Bennett,  JJ.|  concur. 


Argn^d  Jane  25,  ^firmed  Julj  22,  rehearing  denied  September  9, 

1919. 

'     FLETCHEE  v.  FISCHEB. 

(182  Ftoc.  822.) 

Factors— Brokers — Status  of  Sales  Agent. 

1.  Sales  agent  for  cereal  manufacturers,  as  to  a  stock  of  goods 
kept  in  a  particular  city,  from  which  galea  were  made,  held  a  factor, 
while  as  to  shipments  made  from  another  point  where  the  manufac- 
turer's mill  was  located  he  was  a  broker,  having  been  in  both  classes 
of  transactions  an  agent  acting  on  a  del  credere  commission,  since  he 
guaranteed  all  accounts. 

[As  to  definition  and  distinctive  features  of  factors,  see  note 
in  58  Am.  Dec.  158.] 

Brokers — Sale  <9i  Del  Credere  Commission — Status  as  Debtor. 

2.  The  weight  of  authority  is  that  a  broker  selling  goods  on  a  del 
credere  commission  standa  in  the  relation  of  an  original  debtor  to  his 
prineipal. 


266  Fletcher  v,  Fischeb.  [93  Or. 

Contracts— Vagne  Language — Construction  by.  Parties — ^Evidence. 

3.  In  an  action  for  breach  of  contract,  the  court  properly  admitted 
evidence  of  its  practical  construction  by  the  parties  as  indicated  by 
their  conduct  to  explain  vague  and  uncertain  language. 

Principal  and  Agent— Default  of  Agent — ^Failare  to  Beniit— Season- 
able Time  and  Demand. 

4.  Where  the  contract  of  a  sales  agent  for  cereal  manufacturers 
Vas  silent  as  to  when  remittances  should  be  made  by  him,  he  could 
not  be  put  in  default  by  a  failure  to  remit  until  after  a  reasonable 
time  had  elapsed  and  demand  made  by  the  manufacturers. 

Pleading — Reply — ^Departure. 

5.  In  an  action  by  the  sales  agent  of  eereal  manufacturers  for 
breach  of  contract,  plaintiff's  reply  to  defendants'  affirmative  answer, 
reciting  acts  which  disclosed  a  course  of  conduct  by  defendants  indi- 
cating a  practical  interpretation  of  the  contract,  and  contending  it 
was  too  late  for  them  to  repudiate  such  interpretation,  held  not  to 
admit  plaintiff's  own  prior  default  and  to  constitute  a  departure  from 
the  cause  of  action  set  forth  in  the  complaint. 

Principal  and  Agent — Sales  Agent — ^Damages — ^Evidence. 

6.  In  an  action  against  cereal  manufacturers  for  breach  of  their 
contract  to  employ  plaintiff  exclusively  as  selling  agent  for  five  years, 
evidence  of  plaintiff's  business  as  a  jobber  in  groceries,  its  extent, 
expenses,  increase  and  the  increase  of  commissions  on  the  particular 
cereal  line,  held  competent  and  admissible  on  the  issue  of  plaintiff's 
damages  and  permissible  recovery. 

Principal  and  Agent — Sales  Agent — ^Breach  of  Contract. 

7.  In  an  action  against  cereal  manufacturers  by  their  sales  agent 
for  breach  of  their  contract  to  employ  him  exclusively  for  five  years, 
evidence  held  sufficient  to  support  verdict  for  plaintiff  for  IIT^OOO 
damages,  less  $5^00  already  in  his  hands. 

From  Multnomah :  Eobebt  Gt.  Mobeow,  Judge. 

Department  1. 

This  is  an  action  for  the  recovery  of  damages  for 
the  breach  of  a  contract.  The  complaint  recites  that 
on  January  2,  1914,  plaintiff  and  defendants  entered 
into  a  contract  whereby  plaintiff  became  the  exclusive 
selling  agent  for  Oregon  and  Washington  of  cereal 
products  manufactured  by  defendants  at  their  mill  in 
Silverton,  for  a  term  of  five  years.  A  copy  of  the  con- 
tract is  attached  to 'the  complaint  as  exhibit  '*A.'' 
This  contract  was  modified  in  July,  1914,  by  a  supple- 
mental writing,  also  made  a  part  of  the  complaint  as 
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exhibit  ''B/'  By  the  terms  of  thib  contract,  as  modi- 
fied, it  was  agreed  that  until  January  1,  1915,  plain- 
tiff should  receive  a  total  commission  of  33%  per  cent, 
and  after  that  date  his  total  comjmssion  should  be  30 
per  cent  In  the  written  instrument  the  defendants, 
under  the  firm  name,  ** Fischer's  Flouring  Mills,"  are 
the  party  of  the  first  part,  and  plaintiff  is  the  party 
of  the  second  part.  Among  others,  the  contract  con- 
tained the  following  clauses : 

**  Vn.  The  party  of  the  first  part  is  to  carry  a  com- 
plete stock  of  all  their  cereals  in  Portland  at  all  times 
upon  the  order  of  the  party  of  the  second  part. 

**Vin.  Deliveries  or  shipments  to  the  retail  trade 
are  to  be  made  from  Portland  or  Silverton,  Oregon, 
whichever  is  the  more  expeditious.  *  * 

**XI.  That  the  party  of  the  second  part  is  to  guar- 
antee the  payment  of  all  accounts,  and  any  bills  which 
are  uncoUectable  are  to  be  charged  to  the  commission 
account  of  the  party  of  the  second  part.  Copies  of  all 
statements  of  accounts  mailed  each  month  are  to  be 
forwarded  to  the  party  of  the  second  part. 

**XII.  A  full  account  of  all  commissions  earned  is 
to  be  sent  to  the  party  of  the  second  part  each  month 
by  the  party  of  the  first  part  with  a  check  to  cover  the 
same. ' ' 

It  is  alleged  that  on  September  1, 1916,  defendants 
violated  the  terms  of  the  contract  by  repudiating  their 
obligation  thereunder,  and  refusing  to  send  plaintiff 
any  more  cereals;  that  plaintiff  has  sent  in  orders 
from  many  customers  in  Oregon  and  Washington  for 
more  than  130,000  pounds  of  rolled  oats  and  other 
cereals  mentioned  in  the  agreements,  which  defend- 
ants have  failed  and  refused  to  fill,  and  refuse  to  pay 
plaintiff  any  commissions,  and  expressly  disavow  any 
obligations  under  the  contract.  The  allegations  in 
regard  to  damages  are  as  follows : 
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**That  at  the  time  when  the  said  defendant,  August 
William  Fischer,  as  manager  and  trustee  of  the  said 
estate,  and  this  plaintiff  executed  the  said  contract,  a 
copy  of  which  is  hereto  attached  and  marked  Exhibit 
'A,'  the  said  defendant  well  ^.nd  fully  knew  that  the 
plaintiff  had  no  business  in,  nor  line  of  customers  for 
cereals,  and  would  be  required  to  build  up  a  business, 
trade  and  goodwill  in  the  same,  and  that  when  thus 
built  up  and  acquired  the  same  would  be  valuable  not 
only  to  the  defendants  ]>ni  also  to  the  plaintiff;  and 
during  the  first  eight  months  of  the  said  contract  the 
plaintiff  sold  not  less  than  about  $19^00  worth  of 
cereals ;  that  during  the  next  twelve  months,  from  Sep- 
tember 1st,  1914,  to  September  1st,  1915,  of  the  said 
contract  the  plaintiff  sold  not  less  than  $45,000  worth 
of  cereals ;  during  the  period  of  twelve  months  imme- 
diately preceding  the  breach  of  the  said  contract  by 
the  defendants,  to  wit:  September  1st,  1915,  to  Sep- 
tember 1st,  1916,  the  plaintiff  sold  not  less  than  about 
$67,250  worth  of  cereals  on  which  the  plaintiff's  gross 
commissions  are  $20,175,  and  after  the  plaintiff  has 
deducted  therefrom  all  sums  of  money  allowed  by  him 
to  the  trade  as  discount  and  freight,  salesmen's  sal- 
aries and  expenses,  oflSce  expenses,  incidentals  and  all 
other  expenses,  etc.,  he  has  remaining  in  his  hands  as 
clear  net  profit  $5,196,  by  which  the  plaintiff  has  ascer- 
tained that  it  costs  him  to  carry  on  and  transact  his 
aforesaid  business  a  total  expense  of  not  more  than 
70  per  cent  of  his  total  commissions,  leaving  in  his 
hands  ais  a  net  balance  and  clear  profit  to  this  plain- 
tiff 30  per  cent  of  his  total  commissions ;  that  the  said 
business  up  to  the  present  time  has  been  constantly 
growing  larger  and  larger,  thereby  gradually  decreas- 
ing the  pro  rata  expense  of  handling  the  increased 
volume  of  business;  and,  had  the  defendants  not  vio- 
lated and  repudiated  the  said  agreement,  the  said  busi- 
ness would  continue  to  ^row  much  larger,  and  the 
plaintiff  would  have  continued  to  receive  30  per  cent 
commission  upon  the  total  sale  of  cereals,  and  esti- 
mates that  not  less  than  3l  per  cent  of  the  total  com- 
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missions  would  have  been  net  profit  to  this  plaintiff 
during  the  remaining  period  of  the  said  contract. 

*'That  by  reason  of  the  facts  aforesaid  the  plaintiff 
has  established  upon  the  market  the  cereal  products 
manufactured  by  the  defendants  in  the  said  Corvallis 
and  Fischer  Flouring  Mills,  and  has  established  for 
the  same  in  the  northwest  a  good  name  and  reputa- 
tion, and  has  established  for  himself  a  good  reputa- 
tion and  goodwill  in  the  cereal  market  in  the  afore- 
said territory,  which  is  of  great  value  to  the  plaintiff, 
and  large  numbers  of  customers  are  purchasing  the 
said  cereals  manufactured  by  the  defendants  by  rea- 
son of  the  said  efforts  made  by  the  plaintiff  to  estab- 
lish the  same  upon  the  market ;  that  on  account  of  the 
said  repudiation  of  the  said  contracts  and  agreements, 
and  by  reason  of  the  conduct  of  the  said  defendant 
August  William  Fischer,  as  manager  and  trustee  of 
said  estate,  and  by  reason  of  all  the  facts  herein 
enumerated,  and  especially  in  paragraph  XV  of  this 
complaint,  and  by  reason  of  the  fact  that  plaintiff  can- 
not fill  his  orders  for  cereals  now  on  hand  and  supply 
his  customers,  and  by  reason  of  the  fact  that  defend- 
ants are  now  notifying  the  trade  that  they  have  sev- 
ered  relations  with  the  plaintiff  and  that  he  is  no 
longer  able  to  secure  their  products,  the  plaintiff's 
standing  and  goodwill,  reputation  and  good  name,  es- 
pecially in  the  trade  and  among  the  customers  and 
purchasers  of  cereals  throughout  the  northwest,  and 
especially  in  the'  states  of  Oregon  and  Washington, 
and  the  good  name  and  reputation  which  the  plaintiff 
built  up  and  procured  for  the  said  cereals  has  been 
rendered  useless,  and  has  been  lost  to  the  plaintiff. 

**That  the  plaintiff  estimates  and  believes  that  dur- 
ing the  months  of  September,  October,  November  and 
December,  1916,  the  plaintiff  would  and  could  sell  not 
less  than  $24,000  worth  of  cereals,  upon  which  he 
would  have  received  a  total  cojnmission  of  not  less 
than  $7,200  out  of  which  he  would  have  had  remaining 
in  his  hands  as  clear  net  profit  over  and  above  all  ex- 
penses a  sum  of  not  less  than  $2,232 ;  and  plaintiff  esti- 
mates and  believes  that  during  the  fourth  year  of  his 
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said  contract  the  plaintiff  conld  and  would  have  sold 
not  less  than  $71,400  worth  of  cereals  upon  which  he 
would  have  received  a  total  commission  of  $21,420, 
and  after  the  plaintiff  would  have  paid  out  all  of  the 
expenses  incident  to  the  sale  of  that  amount  of  cereals, 
the  plaintiff  estimates  he  would  have  had  remaining 
in  his  hands  the  sum  of  $6,640.20  over  and  above  all 
of  his  expenses;  and  the  plaintiff  estimates  and  be- 
lieves  that  during  the  fifth  year,  being  the  last  year  of 
the  said  contract,  the  plaintiff  could  and  would  have 
sold  not  less  than  $74,970  worth  of  cereals,  upon  which 
he  would  have  received  a  total  commission  of  $22,491, 
and  after  paying  all  of  the  expenses  incident  to  the 
sale  of  the  said  cereals  he  estimates  he  would  have  had 
remaining  in  his  hands  over  and  above  all  expenses  a 
sum  of  money  not  less  than  $6,972.20,  and  that,  there- 
fore, based  upon  the  above  estimates  of  business,  the 
plaintiff  would  have  received  during  the  balance  of 
the  term  of  his  contract  not  less  than  $15,844.41  net 
commissions  and  profits  over  and  above  all  expenses 
and  liabilities ;  that  the  said  contracts,  copies  of  which 
are  hereto  attached  and  marked  exhibits  'A'  and  *B,' 
were  worth  to  this  plaintiff  not  less  than  $15,844.41 
for  the  balance  of  the  term  from  September  1,  191©, 
to  the  first  day  of  January,  1919;  and  by  reason  of 
the  said  acts  of  the  said  defendants,  and  especially  of 
the  said  August  William  Fischer  as  manager  and  ex- 
ecutor of  the  said  estate,  the  value  of  the  said  con- 
tracts has  been  destroyed  and  lost  to  the  plaintiff.  *' 

It  is  further  asserted  that  because  there  are  but  few 
cereal  mills  in  the  territory,  and  that  as  these  have 
their  own  cereal  departments,  plaintiff  will  not  be  able 
to  make  a  similar  contract  elsewhere.  It  is  also 
alleged  that  plaintiff  was  obliged  to  go  into  the  open 
market  and  purchase  supplies  to  fill  certain  of  the 
orders  which  defendants  refused  to  supply  and  that 
to  do  so  cost  him  $250  more  than  it  would  have  done 
if  defendants  had  complied  with  the  terms  of  the  con- 
tract, and  that  hje  will  be  compelled  to  do  the  same 
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thing  with  other  orders,  to  his  damage  in  the  sum  of 
$2,500.    These  allegations  are  followed  by  this : 

"That  by  reason  of  past  transactions  had  between 
the  plaintiff  and  the  said  August  William  Fischer  as 
manager  and  trustee  of  the  said  estate,  the  plaintiff 
would  be  indebted, to. the  defendant  August  William 
Fischer  as  manager  and  trustee  of  the  said  estate  in 
a  sum  of  money  amounting  to  approximately  $5,500 
had  the  defendant  not  repudiated  the  said  agreements, 
and  the  plaintiff  is  now  holding  and  retaining  the  said 
sum  of  approximately  $5,500  as  an  offset  to  the  dam- 
ages incurred  by  him  by  reason  of  the  said  facts  afore- 
mentioned, and  has  notified  the  said  defendant  August 
William  Fischer  of  the  aforesaid  reason  for  holding 
the  said  sum  of  money/' 


After  averring  full  compliance  by  plaintiff  with  the 
terms  of  the  contract,  there  is  a  prayer  for  judgment 
in  the  sum  of  $18,594.41  less  the  aforesaid  sum  of 
$5,500. 

The  answer  admits  the  execution  of  the  contract  as 
alleged  in  the  complaint,  but  denies  that  the  defend- 
ants have  breached  the  same,  denies  all  of  the  allega- 
tioils  regarding  damages  suffered  thereby,  and  denies 
that  plaintiff  has  fully  performed  his  obligation  there- 
under.   They  then  plead  aflSrmatively  as  follows: 

**That  from  the  midsummer  of  the  year  1916  up  to 
the  twenty-second  day  of  September,  1916,  the  plain- 
tiff made  requisitions  for  cereals  to  be  shipped  to 
Portland  und'er  the  clause  in  the  said  agreement  num- 
bered seven,  requiring  the  defendant  August  William 
Fischer  to  carry  a  complete  stock  of  all-  their  cereals 
in  Portland  at  all  times  upon  the  order  of  the  plain- 
tiff, and  under  guise  of  the  said  requisitions,  being  in 
possession  of  the  said  cereals,  at  Portland,  Oregon, 
the  plaintiff  sold  the  said  cereals  to  various  purchas- 
ers in  Oregon  and  Washington  on  his  own  account  and 
billed  the  said  goods  to  the  said  purchasers  in  his  own 
name  as  the  selleri  and  did  not^  in  many  instances, 
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notify,  when  said  orders  were  given,  the'  said  August 
William  Fischer,  or  any  of  the  defendants,  or  the  Cor- 
vallis  Flouring  Mills,  or  the  Silverton  Mills,  of  the 
names  of  the  said  purchasers,  or  the  amounts  of  the 
said  purchases,  or  the  prices  thereof,  and,  contrary  to 
the  said  agreement,  collected  sums  of  money  from  the 
said  purchasers  upon  said  sales,  and  in  violation  of 
the  said  agreement  retained  the  said  sums  of  money  in 
his  own  hands,  and  failed,  neglected  and  refused  to 
transmit  the  same  to  the  defendants,  or  either  of  them, 
and  when  the  defendants  discovered  these  facts  the 
said  August  William  Fischer  demanded  payment  of 
the  said  sums  of  money,  and  the  said  plaintiff  failed, 
neglected  and  refused  to  pay  the  said  sums  of  money 
upon  said  demand,  and  has  ever  since  failed,  neglected 
and  refused  to  pay  the  same ;  and  that  upon  complaint 
being  made  by  the  plaintiff  to  the  defendant  August 
WilUam  Fischer,  under  the  name  of  the  Corvallis 
Flouring  Mills,  notified  the  plaintiff  by  wire  as  fol- 
lows : 

"  *When  you  pay  your  account  we  will  proceed  to 
fill  further  orders.' 

**But  the  defendants  allege  that  the  plaintiff  did 
not,  in  response  to  said  wire  or  otherwise,  pay  the  said 
account  or  any  part  thereof,  and  never  has  done  so; 
that  about  one  half  of  the  $5,500  alleged  in  the  com- 
plaint to  have  been  retained  by  the  plaintiff  are  the 
proceeds  which  he  received  as  aforesaid  for  the  cereals 
sold  in  the  manner  aforesaid,  and  the  other  one  half,  or 
thereabouts,  is  the  balance  of  the  sum  due  to  the  de- 
fendants by  the  plaintiff  for  flour  sold  by  them  to  the 
plaintiff. 

**The  defendants  allege  that  they  have  performed 
their  said  contract  in  every  respect,  and  were  at  all 
times  ready  and  willing  to  perform  it  until  the  plain- 
tiff himself  violated  the  said  contract  in  the  manner 
hereinbefore  described,  and  that  the  alleged  breaches 
of  the  said  contract,  alleged  in  the  second  amended 
complaint,  by  the  defendants,  are  the  refusal  to  fill 
the  said  orders  under  the  circumstances  hereinbefore 
alleged  in  this  answer,  and  not  otherwise." 
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The  reply  denies  the  allegations  of  the  aflSrAiative 
answer  and  further  alleges: 

**That  at  the  times  mentioned  in  the  second  amended 
complaint,  when  the  defendants  refused  to  further 
comply  with  their  contracts  with  the  plaintiff,  copies 
of  which  saici  contracts  are  attached  to  the  second 
amended  complaint,  apd  therein  marked  exhibit  *A' 
and  exhibit  *B,^  the  aaid  defendants  based  their  re- 
fusal to  comply  with  the  said  contracts  upon  only  one 
ground,  and  no  other,  to  wit:  that  the  defendants  did 
not  care  to  pay  the  plaintiff  a  commission  of  thirty  per 
cent  upon  sales  of  cereals,  and  said  they  would  not 
pay  the  plaintiff  thirty  per  cent;  that  at  all  of  the 
times  when  the  said  defendants  refused  to  comply  with 
the  said  contracts,  copies  of  which  are  attached  to  the 
second  amended  complaint  and  marked  exhibits  *A* 
and  'B,'  said  defendants  based  their  said  refusal  upon 
only  the  ground  aforesaid,  and  no  other;  and  said  de- 
fendants have  never  at  any  time  prior  to  the  filing  of 
the  answer  herein  based  their  said  refusal  to  fill  the 
plaintiff's  orders  for  cereals  and  maintain  their  stocks 
in  Portland  upon  the  ground  that  the  plaintiff  had  re- 
fused to  pay  to  said  defendants  any  money  whatso- 
ever; and,  therefore,  the  plaintiff  alleges  that  said 
defendants  are  estopped  to  assert,  and  ought  not  be 
permitted  to  say  that  the  defendants,  or  any  one  of 
them,  refused  to  fill  orders  for  cereals  sent  to  them  by 
the  plaintiff,  and  refused  to  do  and  perform  further 
the  contracts,  copies  of  which  are  attached  to  the  sec- 
ond amended  complaint,  and  therein  marked  exhibits 
*A'  and  'B,'  and  rescinded  the  said  contracts  upon 
the  ground  and  for  the  reason  that  the  plaintiff  owed 
to  the  defendants,  or  any  one  of  them,  any  sum  or 
sums  of  money  whatsoever  which  plaintiff  refused  to 

pay- 

'*The  plaintiff  further  replying  to  the  new  matter 
alleged  in  th**  answer  of  the  defendants  to  the  second 
amended  complaint,  and  therein  entitled  a  'further  and 
separate  defense  to  said  second  amended  complaint/ 
and  by  way  of  new  matter,  alleges  as  follows; 
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^  *  *  That  upon  numerous  and  divers  times  and  occa- 
sions, all  well  known  to  the  defendants,  through  the 
said  defendants'  agents  August  William  Fischer  and 
Louis  Henry  Fischer,  the  plaintiff  oirdered  from  the 
said  defendants,  through  their  Fischer's  Flouring 
Mills  and  Corvallis  Flouring  Mills,  in  his,  the  plain- 
tiff's, own  name,  various  quantities  of  cereals  men- 
tioned in  the  second  amended  complaint  in  exhibits 
*A'  and  'B'  thereto  attached,  and  the  said  defendants 
filled  the  plaintiff's  said  orders  for  cereals  well  and 
fully  knowing  and  understanding  that  the  plaintiff  was 
ordering  the  same  in  his  own  iiame,  and  accepted  the 
plaintiff's  money  therefor,  when  the  plaintiff  trans- 
mitted same  to  the  defendants  at  the  regular  times  and 
when  the  plaintiff  remitted  to  defendants  for  various 
other  quantities  of  cereals,  and  in  the  same  manner 
and  under  the  same  circumstances  as  the  plaintiff  re- 
mitted to  defendants  for  other  quantities  of  cereals 
sent  to  customers  upon  requisitions  made  in  the  name 
of  the  customers;  that  the  above  methods  of  dealing 
in  said  cereals  were  well  and  fully  known  to  the  said 
defendants,  and  were  acquiesced  in  by  the  defendants, 
and  that  said  defendants  never  at  any  time  prior  to  the 
filing  of  their  answer  herein  objected  to  the  same ;  and, 
therefore,  the  plaintiff  alleges  that  the  said  defendants 
are  at  this  time  estopped  to  object  thereto  and  use  the 
same  as  a  justification  for  their  breach  of  the  contracts 
mentioned  in  the  second  amended  complaint,  copies  of 
which  are  thereto  attached  and  marked  exhibits  *A' 
and  'B.' 

There  was  a  trial  by  the  court  without  a  jury,  and  a 
judgment  for  plaintiff,  in  the  sum  of  $17,534.26,  less 
the  sum  of  $5,500,  already  in  the  hands  of  plaintiff. 
Defendants  appeal  Apfibmed.    ' 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Yates  d  Yates  and  Mr.  Thomas  Mannix,  with 
oral  arguments  by  Mr.  W.  E.  Yates  and  Mr.  Manniic. 
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For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  WUson,  Neal  <&  Rossnum^  Mr.  F.  M.  Saxton 
and  Mr.  Richard  W.  Montague,  with  oral  arguments 
by  Mr.  George  Rossman  and  Mr.  Saxton. 

BENSON,  J.— The  first  assignment  of  error  to 
which  onr  attention  is  directed  is  to  the  denial  of 
defendants'  motion  for  a  nonsuit.  This  motion  is 
directed  to  the  sufficiency  of  the  evidence  to  sustain 
the  allegations  of  the  complaint,  and  also  to  defend- 
ants' contention  that  the  evidence  conclusively  estab- 
lishes a  breach  of  the  contract  upon  the  part  of  the 
plaintiff,  himself,  which  must  preclude  him  from  re- 
covering for  any  alleged  breach  by  the  defendants. 

We  shall  consider  the  problems  thus  presented  in 
inverse  order^  The  violations  of  the  contract  which 
are  charged  against  the  plaintiff  are,  that  he  collected 
moneys  from  purchasers  of  cereals,  contrary  to  the 
terms  of  the  written  agreement,  and  failed  to  turn 
such  moneys  over  to  his  principal.  It  is  conceded  that 
from  the  stock  of  goods  kept  in  Portland,  according 
to  the  terms  of  the  contract,  plaintiff  filled  orders  to 
customers,  billing  the  goods  in  his  own  name,  and  col- 
lecting the  money  therefor,  and  that  at  the  time  when 
defendants  refused  to  fill  any  further  orders  for  plain- 
tiff, the  latter  then  had  in  his  possession  the  sum  of 
$5,500  so  collected,  which  he  notified  defendants  he 
was  holding  as  a  partial  reimbursement  for  the  in- 
juries which  he  had  sustained  by  reason  of  their 
breach  of  the  agreement.  There  is  also  evidence  to 
the  effect  that  practically  from  the  beginning  of  the 
transactions  involved  herein,  it  was  the  custom  of 
plaintiff  to  sell  from  the  Portland  stock  in  his  own 
name,  reporting  and  remitting  to  his  principal  there- 
for, by  the  twentieth  day  of  the  succeeding  month,  and 
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that  this  course  of  business  was  acquiesced  in  by  the 
defendants.  It  is  also  in  evidence  that  defendants  at 
times,  shipped  goods  to  plaintiff  *s  customers  direct 
from  the  miU  at  Silverton  and  1}illed  the  same  to  plain- 
tiff personally.  To  determiile  whether  or  not  such 
evidence  precludes  the  trial  court  from  making  a  find- 
ing of  fact  "that  the  plaintiff  faithfully  performed  his 
contract  and  was  not  in  default,'^  we  must  construe 
the  contract  under  which  the  parties  were  acting.  The 
plaintiff  contends  that  the  language  of  the  instrument 
makes  him  a  factor,  who  after  making  sales  of  his 
principal's  goods,  has  the  right  to  make  collections, 
and  that  when  he  has  done  so,  the  money  so  received 
is  his  own,  and  that  his  relation  to  his  principal,  in 
this  regard,  is  that  of  a  debtor,  whose  delay  in  paying 
the  debt  is  in  no  sense  a  breach  of  the  contract.  The 
defendants,  upon  the  other  hand,  insist  that  the  in- 
strument creates  no  more  than  a  simple  sales  agency, 
and  that  under  the  contract  he  is  not  authorized  to 
make  collections  in  any  case,  and  that  such  action  is  a 
distinct  breach  of  the  compact.  It  will  be  noted  that 
the  contract  contemplates  two  classes  of  transactions : 
the  sale  and  shipment  of  goods  from  a  warehouse  in 
Pori;land,  under  the  control  of  the  plaintiff,  and  a  like 
shipment  from  the  mills  at  Silveri:on.  It  is  also  stipu- 
lated that  the  agent  shall  guarantee  payment  of  all 
debts  arising  through  his  agency.  The  instrument  is 
silent  as  to  who  shall  make  collection,  except  for  what- 
ever implication  may  be  found  in  paragraphs  XI  and 
Xn  thereof,  which  read  thus  : 

"XI.  That  the  party  of  the  second  part  is  to  guar- 
antee the  payment  of  all  accounts,  and  any  bills  which 
are  uncollectible  are  to  be  charged  to  the  commission 
account  of  the  pari;y  of  the  second  part.  Copies  of 
all  statements  of  accounts  mailed  each  month  are  to  be 
forwarded  to  the  party  of  the  second  part. 
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"JLLl.  A  full  account  of  all  comtbissions  earned  is 
to  be  sent  to  the  party  of  the  second  part  each  month 
by  tiie  party  of  the  first  part  with  a  check  to  cover 
the  same.'* 

In  2  Mechem  on  Agency  (2  ed.)>  Section  2497,  we 
find  this  clear  distinction  between  a  factor  and  a 
broker : 

**A  factor  is  one  whose  business  it  is  to  receive  and 
sell  goods  for  a  commission.  He  differs  from  a  broker 
in  that  he  is  intrusted  with  the  possession  of  the  goods 
to  be  sold,  and  usually  sells  in  his  own  name.  He  is 
invested  by  law  with  a  special  property  in  the  goods  v 
to  be  sold  and  a  general  lien  upon  them,  and  their  pro- 
ceeds, for  his  advances ;  and,  imless  there  be  an  agree- 
ment or  usage  to  the  contrary,  he  may  sell  upon  a 
reasonable  credit. 

**One  may  be  both  a  factor  and  a  broker,  and  he 
may  serve  his  employers  in  both  of  these  capacities. 
When  he  acts  as  a  broker  his  liabilities  will  be  gov- 
erned by  the  law  applicable  thereto;  and  the  same  is 
true^  when  he  acts  as  a  factor.  His  rights  and  lia- 
bilities are  not  governed  by  the  fact  that  he  acts 
oftener  in  one  capacity  than  the  other,  but  rather  in 
the  capacity  in  which  he  acts  in  the  particular  trans- 
action. ' '  . 

1-4.  We  therefore  conclude  that  as  to  the  stock  of 
goods  kept  in  Portland,  from  which  sales  were  made, 
the  plaintiff  was  a  factor,  and  as  to  the  shipments 
made  from  Silverton,  he  was  a  broker,  and  as  to  both 
classes  of  transactions,  he  was  an  agent  selling  upon 
a  del  credere  commission,  since  he  was  required  to 
guarantee  the  payment  of  all  accounts.  The  weight 
of  authority  appears  to  be  that  a  broker  selling  goods 
upon  a  del  credere  commission  stands  in  the  relation, 
to  his  principal,  of  an  original  debtor :  Lewis  Bros.  S 
Co.  V.  Brehme,  33  Md.  412  (3  Am.  Eep.  190).  There 
is  evidence  in  the  record  to  the  effect  that  the  $5,500 
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was  all  received  from  sales  billed  ont  by  the  plaintiff 
from  Portland  in  his  own  name.  As  to  whether  or 
not  the  plaintiff  had  a  right  to  do  this,  under  his  con- 
tract, is  a  doubtful  question.  The  language  of  the 
instrument  is  vague  and  uncertain.  It  might  reason- 
ably be  deduced  tiiat  the  provision  to  the  effect  that '  *  a 
full  account  of  all  commissions  earned  is  to  be  sent  to 
the  party  of  the  second  part  each  month  by  the  party 
of  the  first  part,  with  a  check  to  cover  the  same, ' '  re- 
ferred only  to  shipments  made  directly  from  Silverton 
to  the  customers,  and  the  court  properly  admitted  evi- 
dence of  the  practical  construction  of  the  contract  by 
the  parties,  as  indicated  by  their  conduct.  The  court 
made  a  finding  to  the  effect  that  prior  to  the  date, 
when  the  money  in  the  hands  of  the  plaintiff,  in  ac- 
cordance with  the  practice  of  the  parties,  should  have 
been  remitted,  the  defendants  had  violated  the  terms 
of  the  agreement  by  refusing  to  fill  plaintiff's  orders 
for  cereals,  and  that  the  defendants  had  not  discon- 
tinued the  business  of  manufacturing  cereals  for  sale 
in  the  territory  covered  by  the  agreement,  and  had 
not  withdrawn  from  the  cereal  business  in  that  terri- 
tory, and  there  is  evidence  to  support  such  findings. 
The  contract  is  silent  as  to  when  remittances  shall  be 
made,  and  therefore  the  plaintiff  could  not  be  put  in 
default  by  a  failure  to  remit  until  after  a  reasonable 
time  had  elapsed  and  a  demand  made:  2  Mechem  on 
Agency  (2  ed.),  §  2544. 

5.  It  is  further  urged  that  plaintiff  has  admitted 
his  own  prior  default  in  his  reply  to  the  answer,  and 
that  such  reply  constitutes  a  departure  from  the  cause 
of  action  set  forth  in  the  complaint.  This  contention 
is  based  upon  the  allegations  of  defendants'  affirma- 
tive answer,  to  the  effect  that,  in  violation  of  the  terms 
of  the  agreement^  plaintiff  had  sold  cereals  to  various 
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customers,  billing  the  same  in  his  own  name  as  the 
seller,  and  failing,  in  many  instances,  to  notify  defend- 
ants of  the  names  of  the  purchasers,  and  collecting  the 
moneys  therefor,  and  neglecting  to  transmit  the  same 
to  defendants.  In  reply  thereto,  the  plaintiff  makes 
the  following  allegation: 

**That  upon  numerous  and  divers  times  and  occa- 
sions, all  well  known  to  the  defendants,  through  the 
said  defendants'  agents  August  William  Fischer  and 
Louis  Henry  Fischer,  the  plaintiff  ordered  from  the 
said  defendants,  through  their  Fischer's  Flouring 
Mills  and  Corvallis  Flouring  Mills,  in  his,  the  plain- 
tiff's, own  name,  various  quantities  of  cereals  men- 
tioned in  the  second  amended  complaint  in  exhibits 
*A'  and  *B'  thereto  attached,  and  the  said  defendants 
filled  the  plaintiff's  said  orders  for  cereals  well  and 
fully  knowing  and  understanding  that  the  plaintiff 
was  ordering  the  same  in  his  own  name,  and  accepted 
the  plaintiff's  money  therefor,  when  the  plaintiff 
transmitted  same  to  the  defendants  at  the  regular 
times  and  when  the  plaintiff  remitted  to  defendants 
for  various  other  quantities  of  cereals,  and  in  the  same 
manner  and  under  the  same  circumstances  as  the 
plaintiff  remitted  to  defendants  for  other  quantities  of 
cereals  sent  to  customers  upon  requisitions  made  in 
the  name  of  the  customers ;  that  the  above  methods  of 
dealing  in  said  cereals  were  well  and  fully  known  to 
the  said  defendants,  and  were  acquiesced  in  by  the  de- 
fendants,  and  that  said  defendants  never  at  any  time 
prior  to  the  filing  of  their  answer  herein  objected  to 
the  same ;  and,  therefore,  the  plaintiff  alleges  that  the 
said  defendants  are  at  this  time  estopped  to  object 
thereto  and  use  the  same  as  a  justification  for  their 
breach  of  the  contracts  mentioned  in  the  second 
amended  complaint,  copies  of  which  are  thereto  at- 
tached and  marked  exhibits  *A'  and  'B'." 

We  are  unable  to  discover  wherein  this  averment 
admits  any  violation  of  the  terms  of  the  compact.  It 
recites  acts  which|  if  true,  disclose  a  course  of  conduct 
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indicating  a  practical  interpretation  of  the  contract, 
and  contends  that  it  is  now  too  late  for  defendants  to 
repudiate  such  interpretation. 

6,  7.  Finally  it  is  urged  that  there  is  no  legal  evi- 
dence in  the  record  upon  which  the  court  could  base 
an  estimate  of  the  amount  of  plaintiff's  recovery. 
There  is  evidence  to  the  effect  that  plaintiff,  prior  to, 
and  at  the  time  when  he  began  operations  under  the 
contract  in  question,  was  a  jobber  in  certain  specified 
lines  of  groceries ;  that  he  maintained  an  oflSce  in  Port- 
land, had  office  help,  employed  traveling  salesmen, 
etc.;  that  the  increase  in  business  required  enlarged 
quarters,  more  help  and  increased  expenses.  This  is 
followed  by  exact  figures  as  to  his  gross  conmaissions 
from  the  sale  of  cereals  during  the  years  while  the 
contract  was  in  force,  the  net  commissions  for  each 
year  after  deducting  discounts,  expenses  and  losses. 
The  expenses  of  this  business,  as  carried  on  in  connec- 
tion with  the  other  business  of  plaintiff,  was  computed 
by  comparison  of  the  volume  of  business  in  each  line, 
and  the  expense  naturally  connected  with  each.  There 
was  a  comparison  of  the  business  of  the  first  year  with 
that  of  the  second,  and  an  estimate  of  the  comparative 
increase  of  sales,  owing  to  advertising,  improved  qual- 
ity of  the  goods  and  an  increased  acquaintance  there- 
with by  a  steadily  increasing  list  of  customers,  and 
an  estimate  of  the  probable  increase  in  the  volume  of 
business  during  the  remaining  years  of  the  contract. 
This  kind  of  evidence,  we  think,  is  clearly  competent, 
and  sufficient  foundation  for  a  verdict  or  judgment, 
under  the  authority  of  the  rulings  of  this  court  in  a 
number  of  cases,  including  Bredemeier  v.  Pacific  Sup- 
ply Co.,  64  Or.  576  (131  Pac.  312),  and  McGinrUs  v. 
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Studebaker,  75  Or.  519  (146  Pac.  825,  147  Pao.  525, 
Ann.*  Gas.  1917B,  1190,  L.  K  A.  1916B,  868). 
The  judgment  is  affirmed.     . 

Apfibmed.    Beheabing  Denied. 

McBbide,   C.   J.,   and  Bubnett   and   HabbiS;   JJ., 
concur. 


Argued  July  2,  reyersed  and  roit  dismissed  July  29,  rehearing  denied 

September  9,  1919. 

HOUCK  V.  HOUCK.* 

(183  Pac.  3.) 
DeedB — ^DeUvery-— Evidence. 

1.  In  suit  by  a  son  against  his  mother  and  the  other  children  of  her 
and  the  deceased  father  to  recover  the  home  farm  claimed  to  have 
bees  deeded  to  him  in  consideration  of  his  agreement  to  support  his 
parents,  evidence  held  to  show  that  it  was  not  the  purpose  of  the 
parents  at  the  time  of  the  alleged  transaction  to  deliver  their  deed  to 
the  son  or  part  with  title  to  the  property. 

Deeds — ^JHlivery. 

2.  Delivery  of  a  deed,  to  be  valid,  must  be  such  as  deprives  the 
grantor  of  the  possession  and  control  of  the  instrument. 

Deeds — ^Delivery— Borden  of  Proof. 

3.  In  suit  by  a  son  against  his  mother  and  the  other  children  of  her 
ajid  her  deceased  husband  to  recover  the  home  farm  claimed  to  have 
been  deeded  to  him  in  consideration  of  his  agreement  to  support  his 
parents,  the  burden  to  prove  delivery  of  the  deed  to  the  son  was  upon 
him. 

Deeds — Deliyery— Intention. 

4.  In  the  absence  of  intention  on  the  part  of  parents  to  deliver  to 
their  son  a  deed  to  the  home  farm  in  consideration  of  his  agreement 
to  support  them,  there  was  no  delivery  of  the  deed. 

[As  to  delivery  of  deed  as  question  of  law  or  fact,  see  note  in 
Ann.  Oas.  1914D,  108.] 

From  Josephine :  Fbank  M.  Calkins,  Judge. 

Department  2. 

The  plaintiff  is  a  son  of  David  Houck,  now  deceased, 
and  Hilla  A.  C.  Houck,  who  in  April,  1907,  were  the 

*The  question  of  intention  of  grantor  necessary  to  delivery  of  deed 
is  discussed  in  n  note  in  12i  Zi.  fi.  A.  173.  Bepobtbb. 


282  HouoK  i;.  Houck.  f93  Or. 

i 

owners  of  a  portion  of  the  John  Thomas  and  Norman 
Patterson  donation  land  claim  situate  in  Josephine 
County,  embracing  187.23  acres.  The  defendants  are 
the  surviving  widow  of  David  Houck  and  the  sons  and 
daughters  of  David  and  Hilla  A.  C.  Houck. 

The  plaintiff  alleges  that  in  April,  1907,  for  a  valu- 
able consideration,  David  and  Hilla  A.  C.  Houck  con- 
veyed to  him  ''the  said  property  and  premises  by 
warranty  deed  containing  general  covenants  of  war- 
ranty, and  the  plaintiff  thereupon  entered  upon  said 
premises  and  took  possession  of  the  same  and  ever 
since  has  been  and  still  is  the  owner  thereof  in  fee  sim- 
ple and  in  possession  thereof;  and: 

**  Plaintiff  further  alleges,  that  he  failed  to  cause 
said  deed  to  be  recorded,  but  retained  the  same  await- 
ing a  convenient  time  for  transmitting  the  same  to  the 
recording  officer  o^  said  county,  and  that  subsequently 
the  defendant,  Hilla  A.  C.  Houck,  or  some  of  the 
other  defendants  herein,  wrongfully  and  unlawfully, 
and  without  right  or  authority  so  to  do,  destroyed  said 
deed,  and  by  reason  thereof  the  plaintiff  has  been 
deprived  of  his  muniment  of  title  to  said  lands,  and 
is  unable  to  complete  his  record  title  of  the  same. ' ' 

It  is  then  averred  that  subsequent  to  the  execution 
of  the  deed  David  Houck  died;  that  the  plaintiff  and 
the  defendants  are  his  only  heirs  and  that  the  latter 
dispute  the  plaintiff's  title  and  claim  that  he  has  na 
right  in  the  property,  although  he  is  the  owner  in 
fee  simple.  He  prays  that  he  be  decreed  such  owner 
and  entitled  to  possession  of  the  premises. 

All  of  the  defendants  except  George  Houck  filed  a 
joint  answer,  in  which  it  is  admitted  that  in  April, 
1907,  Hilla  A.  C.  Houck  and  David  Houck  were  the 
owners  of  the  premises  in  controversy,  but  they  deny 
the  execution  of  the  deed  to  the  plaintiff,  that  the  lat- 
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ter  ever  had  possession  of  the  deed,  that  it  was  ever 
destroyed  or  that  the  plaintiff  ever  had  or  now  has 
any  interest  in  the  premises  except  as  an  heir  of 
David  Honck,  deceased. 

For  a  first  further  and  separate  answer  it  is  alleged 
that  in  1903,  as  the  result  of  illness  and  debility  from 
old  age^  David  Houck  became  demented  and  of  feeble 
ndnd,  which  a£9iction  continued  to  grow  and  was  in 
progress  up  to  the  time  of  his  death  on  May  13, 1908 ; 
that  during  this  period  his  faculties  were  so  impaired 
as  to  render  him  wholly  irresponsible  to  care  for  him- 
self, to  transact  any  business  or  execute  any  deed  or 
contract ;  tjiat  he  was  a  constant  care  and  burden  to  his 
wife  and  that  at  the  time  of  his  death  he  was  seventy- 
seven  years  of  age  and  his  wife  was  more  than  seventy 
years  old.  It  is  further  alleged  that  by  reason  of  the 
mental  and  physical  condition  of  his  parents  and  the 
inducements  and  promises  of  the  plaintiff,  the  defend- 
ant Hilla  A.  C.  Houck,  in  April,  1907,  entered  into  a 
contract  with  him  by  which  he  promised  and  agreed 
to  care  for  his  father  and  mother  during  the  remainder 
of  their  lifetime  and  furnish  all  their  necessities  and 
comforts,  to  pay  the  taxes,  keep  up  the  improvements 
and  cultivate  the  premises  in  a  prudent  manner,  in 
consideration  of  which  Hilla  A.  C.  Houck  agreed  with 
the  plaintiff  that  upon  her  death  he  should  have  an 
undivided  half  interest  in  the  premises ;  that  he  should 
have  possession  thereof  for  his  own  use,  and  of  the 
personal  property  thereon,  until  her  death,  and  that 
such  half  interest  was  of  the  reasonable  value  of 
$5,000  to  $10,000  and  of  the  rental  value  of  $100  per 
annum. 

It  is  averred  that  soon  after  the  execution  of  the 
contract  the  plaintiff  began  a  system  of  neglect  and 
disregard  and  pursued  an  unnatural  course  of  con- 
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duct  toward  his  parents;  that  he  left  the  State  of 
Oregon  and  was  absent  for  a  period  of  about  six 
months ;  that  the  premises  were  left  entirely  in  charge 
of  his  mother,  in  violSation  of  the  contract;  that  the 
plaintiff  knew  David  Houck  required  constant  care, 
nursing  and  attention;  that  after  the  latter ^s  death  he 
continued  to  violate  his  agreement  and  failed  and 
neglected  to  provide  or  care  for  his  mother,  leaving 
her  entirely  to  her  own  resources  and  the  charity  of 
her  other  children;  that  he  failed  to  pay  the  funeral 
expenses  or  provide  a  monument  for  his  father;  that 
such  expenses  were  paid  by  his  mother  out  of  the 
money  which  she  received  as  the  pension  of  her  de- 
ceased husband,  and  that  by  reason  of  such  mistreat- 
ment and  neglect,  Hilla  A.  C.  Houck  left  the  premises 
in  1910,  in  order  to  regain  her  health. and  strength, 
and  lived  with  her  other  children  for  about  one  year. 
It  is  alleged  that  upon  her  return  in  1911  she  was  ill 
and  unable  to  work,  and  on  account  of  the  continued 
neglect  by  the  plaintiff  in  violation  of  his  contract, 
and  for  her  comfort  and  protection,  she  finally  left  th^ 
plaintiff,  since  which  time  she  has  resided  with  her 
other  children,  and  that  by  the  acts  of  the  plaintiff 
she  is  fully  discharged  and  relieved  from  carrying  out 
the  provisions  of  the  contract. 

For  a  second  further  and  separate  answer  the  de- 
fendants aver  that  between  the  years  1908  and  1916, 
inclusive,  the  plaintiff  had  the  exclusive  use  of  the  dis- 
puted property  and  that  the  reasonable  rental  value 
thereof  is  $100  per  annum ;  and  that  Hilla  A.  C.  Houck 
is  the  duly  appointed,  qualified  and  acting  adminis- 
tratrix of  the  estate  of  David  Houck,  deceased,  where- 
fore defendants  pray  for  an  accounting  for  the  rental 
value  of  the  premises  and  judgment  for  that  amount. 


Sept.  1919.]  HoucK  v.  Houck.  285 

As  a  reply  the  plaintiff  admits  that  he  entered  into 
a  contract  with  Hilla  A.  C.  Houck  and  David  Houck 
during  the  latter 's  life,  in  April,  1907,  wherein  he 
agreed  to  care  and  provide  for  them  and  to  furnish 
them  with  necessities  during  their  lifetime,  and  that 
he  has  been  in  possession  of  the  premises  during  the 
years  1908  to  1916,  ' '  except  up  to  and  including  1910, 
when  the  premises  were  being  operated  by  a  lessee. '^ 
He  further  admits  that  there  has  never  been  an  ac- 
counting,  but  denies  all  other  material  allegations. 

The  trial  court  made  findings  sustaining  the  allega- 
tions of  the  complaint  and  to  the  effect  that  while  the 
deed  and  contract  were  in  the  custody  and  possession 
of  the  defendant  Hilla  A.  C.  Houck  she  destroyed  them 
without  the  knowledge  or  consent  of  the  plaintiff ;  that 
upon  the  service  of  the  summons  in  this  suit,  and  with- 
out just  cause,  she  left  the  premises  where  the  plain- 
tiff resides  and  has  refused  and  still  refuses  to  accept 
maintenance  and  support  furnished  by  the  plaintiff 
under  the  provisions  of  the  contract;  that  such  acts 
on  her  part  were  without  just  cause;  that  the  de- 
fendants knew  of  the  execution  of  the  deed  and  con- 
tract and  that  they  had  never  made  any  objection  to 
the  manner  of  performing  the  agreement  prior  to  the 
filing  of  the  answer  in  this  suit.  Upon  such  findings 
the  court  made  conclusions  of  law  and  based  thereon 

• 

rendered  a  decree  in  favor  of  the  plaintiff,  from  which 
the  defendants  appeal,  assigning  ten  alleged  errors. 

Eevebsed  and  Suit  Dismissed. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  George  W.  Golvig  and  Mr.  Fred  A. 
Williams. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  D.  Norton. 
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JOHNS,  J.— The  plaintiff  claims  that  in  April,  1907, 
his  father  and  mother  executed  to  him  a  warranty  deed 
by  which  they  conveyed  the  premises  in  dispute;  that 
he  then  became,  ever  since  has  been  and  now  is  the 
owner  thereof  in  fee  simple  and  that  he  then  took  and 
has  ever  since  retained  possession.  The  defendants 
specifically  deny  each  of  these  contentions. 

The  complaint  is  silent  as  to  any  contract  between 
the  plaintiff  and  his  parents.  The  defendants  allege 
the  execution  of  a  contract  between  the  plaintiff  and 
the  defendant  Hilla  A.  C.  Houck  only,  by  which  the 
plaintiff  agreed  to  care  and  provide  for  both  of  his 
parents  during  their  lifetime,  in  consideration  of 
which  the  mother  promised  to  convey  to  him  her  undi- 
vided half  interest  in  the  property  effective  upon  her 
death,  pending  which  he  was  to  have  the  use  and  pos- 
session  of  the  premises.  The  reply  *' admits  that  the 
plaintiff  and  the  defendant  Hilla  A.  C.  Houck  and  her 
said  husband  while  living  entered  into  a  contract  on  or 
about  April,  1907,  wherein  the  plaintiff  agreed  to  care 
and  provide  for  the  said  Hilla  A.  C.  Houck  and  her 
husband  during  their  lifetime.'' 

The  land  was  free  of  any  encumbrance  and  had  a 
reaspnable  value  of  from  $10,000  to  $12,000.  The  lia- 
bilities of  the  parents,  if  any,  did  not  exceed  $200.  At 
the  time  of  the  alleged  transaction  the  son  George  had 
a  five-year  lease  of  the  premises,  which  he  took  in 
1906,  holding  the  property  until  1910  at  an  agreed 
annual  rental  of  $100. 

David  Houck  was  a  Grand  Army  man,  receiving  a 
government  pension.  He  was  about  seventy-seven 
years  old  and  his  wife  was  past  seventy.  Their  life 
was  simple  and  their  wants  were  few.  The  mother 
was  then  able  to  attend  to  her  household  duties  and 
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was  well  and  active  for  one  of  her  age.  The  father 
was  more  or  less  helpless  and  in  need  of  care  and 
attention. 

After  some  correspondence  between  them,  the  plain- 
tiff, who  was  then  twenty-six  years  old,  returned 
from  Nevada,  where  he  was  working  in  the  mines,  to 
the  home  of  his  parents.  Within  five  days  after  he 
came  back  he  wpnt  to  Kerby  and  employed  J.  H. 
Austin,  an  attorney^  to  come  to  the  family  home  and 
prepare  some  papers.  For  that  purpose  the  attorney 
brought  with  him  his  wife,  Isabel  Austin,  who  acted  as 
his  clerk,  a*nd  a  typewriter.  After  some  conversation 
with  the  old  folks,  from  whom  a  description  of  the 
property  was  obtained,  Isabel  Austin,  under  the 
direction  of  J.  H.  Austin,  prepared  a  deed  to  the  land 
in  question,  using  a  blank  form,  and  in  connection 
therewith,  as  a  part  of  the  transaction,  in  con^dera- 
tion  of  the  deed  a  contract  was  prepared  by  which 
the  plaintiff  was  to  take  care  of  and  provide  for  his 
parents  for  the  remainder  of  their  lives.  Before  the 
execution,  the  agreement  was  read  over  to  David 
Houck  and  the  deed  and  contract  were  then  duly  exe- 
cuted by  the  respective  parties. 

Many  other  points  are  raised,  but  the  vital  question 
is  as  to  whether  the  papers  were  then  actually  deliv- 
ered and  whether  the  contract  was  executed  or  execu- 
tory. The  plaintiff  claims  that  at  the  time  of  the 
execution  of  the  papers  his  father  and  mother,  the 
Attorney  Austin,  Mrs.  Austin,  Cy  Ducommun  and 
himself  were  present  and  that  Ducommun  and  Mrs. 
Austin  acted  as  witnesses.  This  transaction  took 
place  about  April  25,  1907,  and  the  consideration  in 
the  deed  was  one  dollar.  Concerning  the  disposal  of 
the  papers,  the  plaintiff  testified  as  follows : 
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**Q.  What  was  done  with  the  deed  upon  its  being 
executed  by  the  parties  f 

*'A.  It  was  turned  over  to  me  and  I  gave  it  to  my 
mother  to  keep. 

*'Q.  Was  it — ^you  say  it  was  turned  over  to  you',  ex- 
plain what  was  done  in  the  way  of  turning  it  over  to 
you.. 

**A.  Well,  after  it  was  all  drawed  up,  signed,  it  was 
handed  to  me. 

**Q.  Into  your  hands! 

**A.  Yes. 

*'Q.  How  long  did  you  keep  it  in  your  personal  cus- 
tody! 

'*A.  Well,  it  was — ^I  gave  it  to  my  mother  to  put 
with  the  other  papers,  she  always  kept  all  of  the 
papers. 

*'Q.  What  was  the  purpose  in  giving  it  to  your 
mother,  what  was  the  arrangement,  if  any,  about  that ! 

**A.  Well,  for  safekeeping,  I  suppose. 

**Q.  Was  there  anything  said  about  recording  it! 

**  A.  Yes,  she  said  now  to  have  that  put  on  record. 

'*Q.  Who  said  that! 

* '  A.  My  mother,  right  there. 

**Q.  What  did  you  say! 

**A.  Well,  I  don^t  remember  just  the  words  I  said, 
now. 

**Q.  Did  you  put  it  on  record! 

*'A.  No,  I  didn't. 

**Q.  Why  not! 

**A.  I  just  neglected  it. 

*'Q.  I  understend  you  to  say  that  there  was  a  con- 
tract also  drawn. 

**A.  Yes,  sir.  •  •  Yes,  there  was  a  contract  sepa- 
rate from  the  deed. 

**Q.  Who  signed  the  instrument! 

'*A.  My  father  and  mother  and  myself. 

**Q.  What  was  done  with  that  instrument  when  it 
was  signed  up! 

**A.  That  was  just  pinned  to  the  deed. 

''Q.  Now  have  you  ever  seen  those  instruments 
since  they  were  left  with  your  mother  for  safekeep- 
ing! 


t 

\ 
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*'A.  No,  I  have  not.  , 

**Q.  Do  yon  know  what  became  of  them  afterwards! 

**A.  Only  through  hearsay,  I  heard  they  was  burned 
np. 

'^Q.  When  did  yon  first  learn  that  this  deed  had 
been  destroyed! 

**A.  About  1913. 

**Q.  Did  yon  try  to  get  the  papers  afterwards  for 
recording  ! 

*^A.  No. 

* '  Q.  What  did  this  contract  provide  that  yon  should 
do  in  the  way  of  maintenance  and  support! 

**A.  It  just  stated  I  was  to  take  care  of  my  father 
and  mother,  their  lifetime. 

**Q.  Now,  Mr.  Houck,  what  did  you  do  in  the  way 
of  providing  for  them  and  performing  your  part  of 
the  contract! 

*  *  A.  I  done  the  best  I  could. 

**Q.  Well,  go  ahead  and  tell  the  court  in  a  ganeral 
way  about  that. 

**A.  I  provided  for  the  house  in  every  way. 

**Q.  State  whether  or  not  you  furnished  them  the 
necessaries  of  life  there. 

**A.  Yes,  I  did.    I  always  furnished  the  table. 

*'Q.  Now  who — ^where  did  yon  live  after  that  con- 
tract was  made! 

**A.  Lived  on  the  home  ranch. 

*  *  Q.  Eight  on  this  ranch  which  was  the  property  in 
controversy  now! 

**A.  Yes,  except  about  six  months  I  went  away  to 
work  one  time. 

*'Q.  Now,  where  did  your  mother  and  father  live 
thereafter! 

**A.  They  lived  at  the  home  ranch. 

'*Q.  In  the  same  house  with  you! 

*'A.  Yes,  sir. 

"Q.  How  long  did  your  father  live  after  this  trans- 
action was  entered  into! 

**A.  About  thirteen  months.*' 

9a  Or.  —19 
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The  evidence  shows  that  his  mother  continued  to 
live  with  him  until  1916,  when  she  left,  and  that  the 
occasion  of  her  leaving  was  the  service  of  the  summons 
in  this  suit.  The  plaintiff's  further  testimony  fol- 
lows : 

'*Q.  I  will  ask  you  to  state  whether  or  not  your 
mother  before  you  commenced  this  suit,  whether  or 
not  she  repudiated  this  deal  that  you  had  made. 

**A.  Yes,  she  did. 

*'Q.  Was  that 'in  personal  conversation  with  you 
or  otherwise! 

**A.  In  personal  conversation. 

**Q.  Go  ahead  and  state  what  she  said  now  about  it. 

**A.  Well,  at  different  times  she  ordered  me  away. 

*'Q.  And  what  was  said  about  carrying  out  the  con- 
tract so  far  as  she  was  concerned! 

*'A.  There  was  nothing  said  about  that. 

*  *  Q.  You  mean  she  ordered  you  off  the  place  at  dif- 
ferent times! 

"A.  Yes.  •  • 

*  *  Q.  And  who  was  at  home  at  the  time  you  got  home, 
who  was  making  the  home  there! 

**A.  My  brother  George  had  the  place  rented. 

*^Q.  How  long  before  that  had  you  discussed  the 
matter  of  deeding  you  the  premises  together  with  the 
contract  to  take  care  of  your  father  and  mother! 

**A.  Never  discussed  it  at  all. 

*  *  Q.  Had  you  ever  discussed  it  with  any  of  the  mem- 
bers of  the  family! 

**A.  No,  sir. 

**Q.  Had  you  broached  the  subject  at  all  to  your 
mother  and  father! 

**A.  No,  sir. 

*'Q.  You  remember  this  Mr.  Austin  was  your  attor- 
ney, was  he! 

*  *  A.  He  drawed  up  the  contract  and  deed. 
'*Q.  Was  he  your  attorney,  did  you  hire  him! 
**A.  I  paid  him. 
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*'Q.  What  was  said,  who  broached  the  subject  of 
deeding  this  land  to  yourself,  your  mother  and  your 
father,  or  yourself! 

''A.  They  had  me  come  from  Nevada,  that  is  the 
promise  they  made  me,  if  I  would  come  back  and  take 
care  of  them  they  would  deed  me  th^  ranch. 

**Q.  Who  made  you  the  promise! 

'*A.  My  mother  and  oldest  brother,  •  •  David 
Elwood/' 

He  also  testified  that  his  father  was  an  old'  man,  in 
poor  health.  In  regard  to  caring  for  his  parents,  he 
said: 

•  *'Q.  What  do  ypu  mean,  was-  that  all  there  was  to 
it,  just  that  you  should  take  care  of  them! 

**A.  And  for  the  consideration — the  consideration 
in  the  contract  was  that  I  should  have  the  property. 

'*Q.  And  in  case  you  didn't  take  care  of  them  or 
didn't  look  after  them,  then  the  property  was  to  go 
back  to  them! 

**A.  Why,  I  suppose  so. 

*^Q.  Is  that  the  idea! 

**A.  Yes,  sir.  I  suppose  that  is  what  the  contract 
was  for.  •  • 

**Q.  Who,  did  you  say,  liad  the  running  of  the  ranch 
at  that  time! 

**A.  My  brother  George. 

^'Q.  How  long  was  his  lease,  when  did  his  lease 
expire  ! 

'*A.  He  had  the  ranch  for  five  years,  he  had  four 
years  more.^ 

*'Q.  And  did  you  make  any  objection  to  this  lease! 

*' A.  No,  I  didn't. 

**Q.  You  didn't  make  any  objection  to  it! 

**A.  Only  that  he  was  to  furnish  their  table,  that 
is  what  they  told  me,  I  never  saw  the  lease,  and  they 
claimed  he  was  to  furnish  their  table  and  he  did  not 
do  it  and  that  is  all  the  objections  i  made. 

**Q.  What  did  you  do  towards  taking  care  of  your 
father  and  mother  from  that  time  on! 

*'A.  I  provided  the  table  and  the  house." 
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He  also  testified  that  his  mother  went  to  Portland 
in  1911  and  was  gone  about  eleven  months  and  that  he 
gave  her  fifteen  dollars  when  she  left  and  sent  her 
twenty  dollars  when  she  was  coming  home.  Begard- 
ing  any  advances  of  money  made  to  him  by  his  mother, 
he  testified  on  cross-examination  as^ follows: 

'*Q.  Have  yon  ever  repaid  your  mother  for  any  of 
these  advances  she  has  made  to  youf 

**A.  She  only  made  one,  twenty  dollars. 

*'Q.  That  is  all  she  ever  made  to  youf 

''A.  Yes,  sir. 

'*Q.  Did  you  ever  repay  her  for  the  thirty  dollars, 
or  for  the  tombstone  that  she  put  up  at  your  father's 
grave! 

**A.  No,  sir. 

*'Q.  And  you  never  offered  to  repay  the  boy  that 
took  care  of  her  in  1910  when  you  were  away,  you 
have  never  offered  to  repay  them,  have  you  f 

**A.  They  have  never  asked  me  for  anything.  •  • 

**Q.  How  long  did  Robert  live  with  the  fami^  after 
you  went  into  possession  of  the  premises  T 

•'A.  He  has  been  there  until  last  spring. 

*  *  Q.  Well,  if  you  did,  when  you  did  leave  the  ranch 
who  was  there  to  take  care  of  your  mother!    . 

**A.  Well,  Robert  was  there  when  I  was  away,  he 
stayed  there  all  of  the  time.'* 

When  the  defendant  Hilla  A.  C.  Houck  was  seriously 
ill  in  1914,  Dr.  Dickson  was  called  from  Kerby  to 
attend  her  and  the  plaintiff  testifies  that  his  mother 
paid  the  doctor's  bill.  In  answer  to  the  question, 
**Did  she  ever  complain  of  any  lack  of  attention! '*  he 
said,  '  *  Oh,  yes,  she  was  always  complaining.  * ' 

With  reference  to  his  brother  George's  lease,  the 
plaintiff  testified : 

**A.  He  rented  it  in  1906  for  five  years  and  he  had 
it  four  years. 

'*Q.  Then  you  went  back  to  Nevada  in  '10,  didn't 
you! 
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*'A.  Yes,  sir. 

'*Q.  So  you  didn't  take  possession  of  the  place  until 
you  got  back  from  Nevada,  did  you,  Mr.  Houckt 

"A.  Well,  I  was  there  all  of  the  time. 

**Q.  And  you  say  your  brother  had  it  leased  until 
1S(10! 

*'A.  Yes,  sir.  , 

**Q.  He  run  the  ranch  there? 

'*A.  He  run  the  ranch  there,  yes,  sir. 

**Q.^  So  you  were  not  in  possession  of  the  ranch  at 
that  time,  were  you! 

**A.  No,  sir.    That  is,  I  didn't^ run  the  ranch.'' 

Concerning  the  deed  and  contract,  Mrs.  Isabel  Aus- 
tin testified  thus: 

"The  agreement  was,  as  nearly  as  I  can  remember, 
a  contract  on  the  part  of  J.  G.  Houck  to  care  for  his 
father  and  mother  during  their  lifetime,  while  they 
agreed  that  he  was  to  have  the  home  farm  and  certain 
stock,  I  believe,  in  return  therefor.  •  •  The  original 
of  the  agreement  was  delivered,  after  being  duly 
signed,  to  David  Houck  and  Hilla  Houck.  The  copy  or 
duplicate  was,  I  think,  given  to  J.  G.  Houck. ' ' 

She  stated,  also,  that  she  witnessed  the  execution  of 
the  papers.  / 

J.  H.  Austin  testified  that  he  was  by  occupation  an 
attorney,  then  residing  at  Kerby,  Oregon,  and  that: 

yi  drew  up  a  defed  for  David  Houck  and  his  wife, 
Hilla  A.  C.  Houck,  in  which  they  deeded  their  farm 
on  which  they  were  living  at  that  time  to  their  son, 
J.  G.  Houck.  I  also  at  the  same  time  drew  up  an 
agreement  between  the  said  David  Houck,  Hilla  A.  C. 
Houck  and  J.  G.  Houck.  In  this  agreement,  it  was 
agreed  between  J.  G.  Houck,  their  son,  and  David 
Houck,  his  father,  and  Hilla  A.  C.  Houck,  his  mother, 
that  for  the  consideration  of  the  said  deed  the  said 
J.  G.  Houck  should  take  care  of  the  said  David  Houck 
and  Hilla  A.  C.  Houck  during  the  remainder  of  their 
lives. ' ' 

The  witness  stated  that  he  prepared  both  papers 
according  to  the  instructions  of  the  plaintiff 's  parents 
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and  that  the  same  were  duly  signed,  witnessed  and  ac- 
knowledged. Eegarding  the  delivery  of  the  papers,  he 
said :        ' 

*'The  deed  •  *  was  delivered  to  J.  G.  Houck  by 
David  Houck  in  my  presence  and  I  think  in  the  pres- 
ence of  Gy  Ducommun  and  Mrs.  Isabel  Austin  and 
Hilla  A.  C.  Houck.  I  remember  telling  J.  G.  Houck 
he  should  have  it  recorded,  and  he  said  something 
about  doing  so  and  handed  the  deed  to  his  mother.*' 

Cy  Ducommun,  a  witness  for  the  defendants,  testi- 
fied that  he  was  not  in  Oregon,  but  in  the  State  of 
Nevada,  at  the  time  of  the  alleged  transaction  and 
that  he  did  not  witness  either  the  alleged  deed  or  con- 
tract. 

The  defendant  Hilla  A.  C.  Houck  denied  the  execu- 
tion of  the  alleged  deed  or  contract  and  gave  testi- 
mony tending  to  show  that  no  deed  was  ever  executed 
by  either  herself  or  her  husband,  and  that  the  contract 
was  the  one  set  forth  and  alleged  in  the  answer,  by 
which  she,  only,  agreed  that  if  the  plaintiff  would 
care  for  and  support  his  parents  during  the  remainder 
of  their  lives,  in  consideration  thereof  she  would  con- 
vey to  him  her  undivided  half  interest  in  the  land,  to 
take  effect  at  her  death,  pending  which  the  plaintiff  ^ 
should  have  possession  of  the  same.  She  further  tes- 
tified :  "^ 

* '  Q.  What  was  done  with  the  contract  or  the  instru- 
ments that  were  signed,  after  they  were  signed ! 

*'A.  Mr.  Austin  turned  and  handed  it  to  me. 

''Q.  What  did  you  do  with  it! 

**A.  I  took  it  and  put  it  away. 

**Q.  How  long  did  you  have  the  custody  of  that? 

*'A.  Well,  I  had  it  from  the  time  it  was  signed  in — 
along  in  April,  1907 — until  the  time  that  I  started  for 
Portland  in  1909  or  '10.  *  * 

**Q.  What  did  that  contract  provide  forf 
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**A.  It  provided  for  him  to  take  care  of  me,  do  for 

me  kindly  and  lovingly.  *  * 

*'A.  I  says,  *Well,  what  will  be  done  with  thisT' 
Now  I  am  going  to  use  his  [plaintiff's]  language.  He 
says,  • '  I  don 't  care  what  in  hell  becomes  of  it  if  I  had 
my  seven  dollars  and  a  half  back,  I  don't  care  if  the 
ranch  went  to  hell,'  was  his  language  that  he  used  to 
me.  *  •  That  was  right  there  within  fifteen  minutes 
after  they  drove  away  with  the  buggy — in  the  buggy. 

**Q.  Jacob  Houck,  then,  never  had  this  contract  in 
his  possession  T 

*'A.  He  never  had  it  right  then.  Then  and  there 
when  he  used  that  language  to  me,  thinks  I,  *01d  boy, 
I  will  watch  you  for  awhile  before  this  goes  on  rec- 
ord.' From  day  to  day  things  went  a  little  more  and 
a  little  more  until  I  could  not  put  up  with  it.'* 

The  above  is  substantially  all  of  the  testimony  con- 
cerning the  execution  of  the  deed  and  contract  and  the 
delivery  and  custody  thereof. 

This  is  a  transaction  between  aged  and  infirm 
parents  on  one  side  and  their  twenty-six  year  old  son 
on  the  other,  wherein  the  papers  were  prepared  and 
acknowledged  by  an  attorney  employed  and  paid  by 
the  son.  Neither  of  the  other  heirs  was  present  at 
the  time  or  had  any  e^act  knowledge  that  the  papers 
were  executed.  Eobert  Houck,  a  brother  of  the  plain- 
tiff, was  then  living  on  the  farm  and  George  Houck, 
another  brother,  had  it  leased  at  that  time.  Yet,  ac- 
cording to  the  plaintiff 's  own  testimony,  they  were  not 
consulted  and  did  not  know  anything  about  the  trans- 
action. There  is  no  evidence  of  any  friction  between 
the  parents  and  any  of  their  children,  that  they  had 
any  preference  for  one  over  the  others  or  that  there 
was  any  reason  for  preference. 

Assuming  that  the  plaintiff's  testimony  is  true  and 
that  he  kept  and  performed  his  alleged  agreement,  the 
old  folks  received  nothing  more  therefrom  than  the 


296  HouoK  V.  HouoK.  [93  Or. 

privilege  of  continuing  to  reside  where  they  had  lived 
for  thirty-nine  years,  and  to  have  the  simple  neces- 
saries of  life  furnished  them,  in  consideration  of  which 
the  plaintiff  then  received  a  fee-simple  title  to  and 
the  use  and  enjoyment  of  their  old  home,  which  was 
of  the  reasonable  value  of  $10,000  to  $12,000.  Oul^ 
side  of  their  actual  household  expenses,  there  is  no 
evidence  that  the  plaintiff  furnished  his  parents  money 
in  excess  of  $100  for  the  nine  years,  and  there  is  evi- 
dence that  during  that  period  they  paid  out  more  than 
that  amount  on  the  maintenance  and  upkeep  of  the 
farm. 

It  must  be  conceded  that  as  owners  in  fee  simple,  the 
parents  had  a  legal  right  to  dispose  of  their  property 
by  deed  or  will,  in  their  own  discretion.  But  this  is 
a  suit  to  enforce  a  deed  founded  upon  a  contract. 
The  plaintiff  testified  that  there  was  a  contract;  that 
it  was  pinned  to  the  deed  and  that  together  the  in- 
struments were  delivered  to  his  mother.  According 
to  his  own  statements,  the  matter  was  never  mentioned 
or  discussed  between  them  thereafter,  and  he  was 
advised  in  1913  that  his  mother  had  destroyed  the 
papers.  He  was  told  by  his  attorney  to  have  the  deed 
recorded,  and  the  only  reason  which  he  assigns  for  not 
having  done  so,  is  the  statement,  **I  just  neglected  if 
He  further  testified  that  he  never  saw  the  instruments 
after  they  were  left  with  his  mother  for  safekeeping, 
and  that  he  never  tried  * '  to  get  the  papers  afterwards 
for  recording.'* 

R.  P.  George,  a  land  owner  and  neighbor  of  the 
Houcks,  testified  that  at  the  time  the  disputed  prop- 
erty was  leased  by  George  Houck  it  had  an  annual 
rental  value  of  $300  to  $400,  and  there  is  testimony 
tending  to  show  that  it  yielded  at  least  ninety  tons  of 
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I 
hay  yearly;  that  it  had  a  good  water  right  and  that 
the  cultivated  land  was  very  productive. 

1,  Under  all  of  the  facts  and  surrounding  circum- 
stances, we  think  that  it  was  not  the  purpose  or  intent 
of  the  plaintiff's  parents  in  April,  1907,  to  deliver  the 
deed  or  part  with  the  title  to  their  property.  Accord- 
ing to  the  plaintiff's  testimony,  the  contract  was 
pinned  to  the  deed  and  was  the  consideration  therefor. 
He  also  stated  that  if  he  did  not  take  care  of  his 
parents  the  property  was  to  go  back  to  them,  and  that, 
*'I  suppose  that  is  what  the  contract  was  for." 

2.  As  to  delivery,  the  law  is  well  stated  in  Hill  v. 
Kreiger,  250  HI.  408  (95  N.  E.  468) : 

'*In  the  case  of  an  ordinary  deed  of  bargain  and 
sale  it  is  indispensable,  whatever  means  may  be 
adopted  to  accomplish  its  delivery,  that  the  deed  passes 
beyond  the  dominion  and  control  of  the  grantor,  since 
both  the  grantor  and  the  grantee  cannot  have  control 
of  the  deed  at  the  same  time/' 

13  Oya  562,  563,  says: 

'*It  is  a  general  rule,  subject  to  certain  exceptions 
herein  given  that  a  delivery  of  a  deed  to  be  valid  must 
be  such  as  deprives  the  grantor  of  the  possession  and 
of  the  control  of  the  instrument.  *  *  It  does  not  neces- 
sarily follow  from  the  fact  that  the  grantee  has  pos- 
session of  the  deed  that  there  has  been  a  delivery  of 
the  instrument,  for  it  may  have  come  into  his  hands 
without  any  intent  on  the  part  of  the  grantor  to  make 
a  delivery.'' 

8  B.  C.  L.  states  the  rule  thus: 

''Delivery  is  essential  to  the  validity  of  a  deed.  It 
is  the  final  act  which  consummates  the  deed,  is  as 
necessary  as  the  seal  or  signature  of  the  grantor,  and 
without  it  all  other  formalities  are  ineffectual  and  the 
deed  is  void  db  initio,  being  at  most  a  mere  proposition 
to  convey,  which  may  be  withdrawn  at  any  time  be- 
fore acceptance  by  the  other  party.  Delivery  has 
been  called  the  life  of  a  deed"  (page  973). 
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**  While  delivery  may  be  by  words  or  acts,  or  both 
combined,  and  manual  transmission  of  the  deed  from 
the  grantor  to  the  grantee  is  not  required,  it  is  an  in- 
dispensable feature  of  every  delivery  of  a  deed, 
whether  absolute  or  conditional,  that  there  be  a  part- 
ing with  the  possession  of  it  and  with  all  power  and 
control  over  it,  by  the  grantor,  for  the  benefit  of  the 
grantee,  at  the  time  of  the  delivery.  •  •  In  other 
words,  delivery  may  be  effected  by  any  act  or  word 
manifesting  an  unequivocal  intention  to  surrender  the 
instrument  so  as  to  deprive  the  grantor  of  all  author- 
ity over  it  or  the  right  of  recalling  it;  but  if  he  does 
not  evidence  an  intention  to  part  presently  and  uncon- 
ditionally with  the  deed,  there  is  no  delivery''  (page 
985). 

3.  The  burden  of  proof  was  upon  the  plaintiff.  He 
was  dealing  with  his  aged  and  infirm  parents.  The 
deed  and  contract  were  prepared  by  an  attorney  em- 
ployed and  paid  by  him,  and  by  his  own  testimony  it 
was  an  unconscionable  and  unreasonable  agreement, 
by  which  his  parents  were  then  to  part  with  the  title 
to  all  their  property,  in  consideration  of  which  Ije  was 
to  provide  * '  the  house  and  the  table. ' '  The  house  was 
their  old  home  and  the  table  was  largely  supplied  with 
the  products  of  the  farm.  There  are  strong  reasons 
for  holding  that  this  is  an  instance  in  which  the  par- 
ents should  have  had  independent  advice  in  the  prepa- 
ration and  execution  of  the  deed  and  contract.  There 
was  nothing  but  a  nominal  consideration  to  support 
the  conveyance  of  their  property,  which  was  of  the 
reasonable  value  of  at  least  $10,000. 

4.  We  hold  that  there  was  no  delivery  of  the  deed 
arid  that  upon  the  record  before  us  the  plaintiff  does 
npt  have  any  standing  in  a  court  of  equity. 

The  decree  is  reversed  and  the  suit  dismissed. 
Eevebsed  and  Suit  Dismissed.    Eeheabing  Denied. 

McBbide^  C.  J.,  and  Bean  and  Bennett,  JJ.,  concur. 
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Motion  to  dismiBB  appeal  an'bmitted  January  14,  overruled  January  21, 
aecond  motion  to  dismiss  filed  January  29,  overruled  February  25, 
on  the  merits  submitted  on  briefs  June  4,  modified  July  15,  rehear- 
ing denied  September  9,  1919. 

ROBINSON  V.  PHEGLET. 

(177  Pac.  942;  178  Pac.  799 j  182'Pac.«373.) 

Appeal  and  Error— Order  Fiirtendlng  Time  for  FUing  TraoBcript — ^Date 
of  Taking  Effect. 

1.  An  order  extending  time  for  filing  transcript  pursuant  to  Section 
554,  subdivision  2,  L.  O.  L.,  is  made  when  it  is  in  writing  and  signed 
by  the  judge,  in  view  of  Section  534,  but  is  not  effective  until  deliv- 
ered to  the  clerk. 

Appeal  and  Error— Order  Extending  Time  for  Filing  Transcript— 
Tiling." 

2.  Order  extending  time  for  filing  transcript  held  sufficiently  filed; 
"filing"  not  being  merely  the  indorsement  which  the  clerk  makes,  but 
the  fact  that  the  instrument  is  placed  in  his  custody  with  intent  to 
make  it  effective. 

Appeal  and  Error— Notice  of  AppeaL 

3.  Under  Deady  &  Lane  Gen.  Laws,  Chapter  6,  Section  527,  as 
amended  by  General  Laws  of  1S99,  page  227,  notice  of  appeal  may  be 
signed  by  thie  party  appealing  or  his  attorney. 

Appeal  and  Error—- Notice  of  Appealr—Description  of  Decree — SulA- 
«    clency. 

4.  Notice  of  appeal  held  to  sufficiently  describe  decree  appealed 
from. 

Appeal  and  Error— Specification  of  Errora— DismiasaL 

5.  Though,  appellant's  abstract  did  not  contain  an  assignment  of 
errors,  as  required  by  Rules  11  and  12,  89  Or.  715-717  (165  Pac.  viii), 
held  that  as  the  failure  to  furnish  specification  of  errors  is  not  juris- 
dictional, and  as  it  appeared  from  an  affidavit  of  appellant's  attorney, 
showing  that  the  fime  to  file  an  abstract  was  short  when  he  came  into 
the  case,  and  that  through  haste  he  omitted  to  file  cm  assignment  of 
errors,  the  appeal  should  not  be  dismissed,  and  appellant  should  be 
permitted  to  amend  the  abstract. 

OorporationB — Mortgages — ^Execution  and  Consideration — Evidence. 

6.  Mortgage  of  corporation,  which  mortgage  plaintiff  purchased  from 
defendant  held  duly  executed  for  a  valuable  consideration. 

Corporations — ^Mortgage — ^Assignment — ^Bights  of  Assignee. 

7.  Where  plaintiff  to  protect  her  interests  in  a  corporation  purchased 
a  $6,000  note  and  mortgage  from  defendant  upon  representation  that 
he  was  owner  and  holder  in  his  own  right,  and  under  agreement  that 
plaintiff  was  to  pay  dollar  for  dollar  of  what  he  had  put  into  the  prop- 
erty, cuid  defendant  concealed  from  plaintiff  that  he  was  tor  have  and 
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did  receive  a  fee  of  $2,000  ont  of  the  note  and  mortgage  for  bis  ser- 
▼ices  BB  trustee,  held  defendant  will  be  required  to  pay  over  to  plain- 
tiff the  $2,000,  though  the  mortgage  at  time  of  purchase  constituted  a 
valid  and  subsisting  lien  on  the  property  of  the  corporation. 

AppeM  and  Error— Equity  Suit— Trial  De  Novd. 

Sk  The  suit  being  in  equity,  it  is  tried  de  novo  in  the  Supreme  Comt, 
BuRNSTT,  J.,  Dissenting. 

'  Orerruled  J«.nuary  21,  1919. 

Motion  to  Dismiss. 

(177  Pac.  942.) 

Mr.  Ralph  A.  Coon  and  Mr.  G.  A.  Sheppard,  for  the 
motioiu 

Mr.  Wilson  T.  Hume,  contra. 

From  Multnomah:  Geobgb  B.  Bagley^  Judge. 

In  Banc 

MoBEIDE,  0.  J. — This  is  a  motion  to  dismiss  an  ap- 
peal. The  grounds  assigned  are:  (1st)  That  the  tran- 
script was  not  filed  within  the  time  prescribed  by 
statute,  or  within  any  extension  of  that  time;  (2d) 
That  the  notice  of  appeal  is  signed  by  the  appealing 
party  and  not  by  her  attorney,  and  (3d)  That  the 
notice  of  appeal  does  not  sufficiently  describe  the  judg- 
ment. On  the  face  of  the  transcript  it  appears  that 
after  i>erfecting  her  appeal  plaintiff  secured  two  or- 
ders extending  the  time  to  file  the  transcript.  The 
first  order  granted  an  extension  of  fifty  days,  and 
before  this  time  elapsed  another  order  was  made  ex- 
tending the  time  until  November  1,  1918.  It  further 
appears  from  the  transcript  that  an  order  further  ex- 
tending the  time  and  dated  October  15th  was  filed  and 
entered  on  November  7th,  the  date  of  such  filing  being 
not  within  any  extension  theretofore  granted.    It  is 
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claimed  that  the  failure  to  file  the  order  dated  Octo- 
ber 15th,  before  the  expiration  of  the  time  granted  by 
the  previous  order,  deprives  this  court  of  jurisdiction. 
By  Section  554,  subdivision  2,  L.  0.  L.,  it  is  pro- 
vided that  the  time  may  be  extended  by  an  order  of 
the  court  or  judge  thereof,  but  that  such  order  must 
be  made  within  the  time  allowed  to  file  the  transcript. 
Section  534  defines  an  order  as  follows : 

'  *  Every  direction  of  a  court  made  or  entered  in  writ- 
ing and  not  included  in  a  judgment  or  decree  is  denom- 
inated an  order. '* 

1,  2.  Clearly  the  order  is  made  when  it  is  in  writing 
and  signed  by  the  judge,  but  in  our  opinion  it  is  not 
effective^  until  delivered  to  the  clerk.  There  is  no  pro- 
vision of  the  statute  requiring  the  entry  of  orders  of 
this  character  in  the  journal  and  the  practice  in  that 
respect  varies  in  different  districts  of  this  state. 

The  appellant  has  filed  here  the  affidavit  of  the  pre- 
siding judge  that  he  signed  the  order  on  the  15th  of 
October,  as  the  date  indicates.  There  is  also  an  affi- 
davit of  J.  M.  Sogers,  a  deputy  county  clerk,  to  the 
effect  that  the  order  was  made  and  signed  by  the 
judge  of  the  Circuit  Court  on  October  15,  1918,  and 
delivered  by  the  judge  to  him  and  by  him  entered. and 
recorded  in  the  record  of  orders  and  was  thereafter 
delivered  to  another  deputy  clerk  for  manual  copying 
in  the  journal  of  the  court  We  think  this  was  a  suffi- 
cient filing.  The  order  was  actually  in  the  record  with 
the  intent  that  it  should  be  effective  and  the  filing  of  a 
paper  is  not  merely  the  indors^ement  which  the  clerk 
makes  upon  it,  but  the  fact  that  it  is  placed  in  his  cus- 
tody with  the  intent  to  make  it  effective. 

The  affidavits  of  the  judge  and  deputy  clerk  being 
uncontradicted,  we  shall  treat  the   order  as  having 
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been  properly  made.  They  amount  to  an  official  cer- 
tification of  what  was  actually  done  and  explain  the 
apparent  discrepancy  between  the  date  of  the  order 
and  its  entry  on  the  jounxal. 

3.  The  objection  that  the  notice  of  appeal  is  signed 
by  the  party  instead  of  the  attorney  is  not  well  taken. 
Under  the  statute,  as  it  existed  prior  to  1899,  it  was 
held  in  Poppleton  v.  Nelson,  10  Or.  437,  that  a  notice 
signed  by  a  party  who  had  an  attorney  of  record  was 
insufficient.  The  statute  then  iji  force  (Section  527, 
Deady  &  Lane  Code)  provided  that  *'the  appellant 
shall  cause  a  notice  to  be  served  on  the  adverse 
party,*'  etc.  By  Gen.  Laws,  1899,  pp.  227,  228,  this 
section  is  amended  so  as  to  read,  '  *  The  party  desiring 
to  appeal  may  cause  a  notice  signed  by  himself  or  at- 
torney to  be  served  upon  the  adverse  party,''  etc. 
There  can  be  no  question  but  that  this  amendment  au- 
thorizes the  party  appealing  to  sign  the  notice.  It 
was  probably  passed  to  avoid  the  somewhat  strained 
construction  given  to  the  former  statute  in  Poppleton 
V.  Nelson,  10  Or.  437,  which  had  already  been  criticised 
by  Justice  Thayeb  in  Shirley  v.  Burch,  16  Or.  1  (18 
Pac.  344). 

4.  We  think  the  notice  sufficiently  describes  the  de- 
cree appealed  from.  The  notice  states  the  title  of  the 
cause;  is  directed  to  the  defendant  and  his  attorneys, 
and  reads  as  follows: 

**You  are  hereby  notified  that  the  plaintiff  appeals 
to  the  Supreme  Court  of  the  State  of  Oregon  from 
the  decree  entered  in  the  above-entitled  court  and 
cause  on  the  19th  day  of  April,  1918,  and  that  such 
appeal  is  from  the  whole  of  said  decree  and  each  part 
thereof. 

*' (Signed)  Emma  G.  Eobinson,  Plaintiff." 

Here  it  will  be  seen  that  the  appeal  is  from  a  decree 
of  the  Circuit  Court  of  Multnomah  County,  in  a  cause 
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in  which  the  appellant  was  plaintiff  and  respondent 
was  defendant,  and  which  decree  was  rendered  on 
April  19,  1918.  It  would  be  difficult  to  make  the  de- 
scription more  specific  without  iiicluding  much  useless 
detail.  This  court  has  always  been  averse  to  dismiss- 
ing appeals  on  account  of  mere  technical  defects  in 
the  notice,  where  it  has  been  evident  that  no  one  could 
be  misled  by  a  slight  defect  or  omission.  A  notice 
almost  identical  in  terms  with  that  here  discussed  was 
held  sufficient  in  Fraley  v.  Hobcm,  69  Or^.  180  (133  Pac. 
1190,  137  Pac.  751). 
The  motion  to  dismiss  the  appeal  is  overruled. 

OVEBBULED. 
Oyerrnled  February  25, 1919. 

Second  Motion  to  Dismiss. 

(178  Pa€.  799.) 

^    Mr.  Ralph  A.  Coon  and  Mr.  C.  A.  Sheppard,  for  the 
motion. 

Mr.  Wilson  T.  Hume,  contra. 

PER  CURIAM. — ^Defendant  moves  to  dismiss  the 
appeal  for  the  reason  that  the  abstract  fileB  by  appel- 
lant does  not  contain  an  assignment  of  errors,  as  re- 
quired by  Rules  11  and  12  of  this  court :  89  Or.  715-^717 
(165  Pac.  8).  Appellant's  attorney  files  a  counter 
notice  for  leave  to  file  an  amendment  to  the  abstract, 
specifying  the  errors  relied  upon,  and  files  an  affidavit 
showing  that  the  time,  within  which  to  file  an  abstract, 
was  short  when  he  came  into  the  case  and  that  through 
haste  he  omitted  to  include  a  specification  of  errors 
therein.  The  failure  to  furnish  a  specification  of 
errors  is  not  jurisdictional,  and  it  is  plain  that  such 
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omission  has  not  worked  any  disadvantage  to  re- 
spondent 

Under  all  the  circumstances  we  think  it  would  not 
be  in  the  interests  of  justice  to  dismiss  this  appeal  for 
a  mere  technical  failure  to  comply  with  the  rules. 
The  plaintiff  will  be  permitted  to  amend  the  abstract 
and  the  motion  to  dismiss  will  be  overruled. 

OVESBUI^BD. 


Sabmitted  on  briefs  June  4,  modified  Julj  15,  1919; 

On  the  Mebits. 

(182  Pec  373.) 

In  Banc. 

The  third  amended  complaint  was  filed  on  August 
2,  1916,  in  which  the  plaintiff  prayed  for  judgment 
against  the  defendant  for  the  sum  of  $34,345.43,  with 
accrued  interest  from  June  11,  1907,  "and  for  such 
other,  further  and  different  relief  to  which  plaintiff 
may  be  entitled  and  which  to  equity  may  seem  meet.** 
To  this  complaint  a  demurrer  was  sustained  by  the 
trial  court  and  the  plaintiff  appealed  to  this  court, 
where  the  case  was  **  reversed  and  remanded  with 
directions**  in  an  opinion  by  Mr.  Justice  MoCamant, 
84  Or.  124  (163  Pac.  1166).  By  that  opinion  it  was 
decided  that  the  plaintiff  did  not  have  any  cause  of 
suit  against  the  defendant,  except  as  to  the  $6,000 
mortgage  described  in  her  complaint,  which  had  been 
foreclosed  by  the  decree  of  the  Circuit  Court  for  Jose- 
phine County. 

As  to  that  mortgage,  the  complaint  alleges  that  in 
the  year  1907  the  Galice  Consolidated  Mines  Company 
was  an  Oregon  corporation  and  the  owner  of  valuable 
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mining  property  in  this  state;  that  the  plaintiff  was 
then  a  stockholder  and  had  an  investment  of  more  than 
$15,000  therein: 

**That  at  said  time  the  defendant  reprfesented  to 
the  plaintiff  that  he  had  certain  bona  fide  and  legal 
claims  against  said  corporation  aggregating  the  sum 
of  nine  thousand  six  hundred  ($9,600.00)  dollars,  and 
that  said  claims  represented  moneys  actually  paid, 
laid  out  and  expended  by  him,  the  said  defendant,  for 
and  on  behalf  of  said  corporation,  and  the  plaintiff 
relying  on  the  truthfulness  of  said  representations  and 
in  order  to  protect  her  interests  in  said  corporation, 
agreed  to  purchase  from  the  said  defendant  his  inter- 
est in  and  against  said  corporation  for  and  in  consid- 
eration of  the  payment  by  the  plaintiff  to  the  def encjant 
of  the  sums  actually  paid,  laid  out  and  expended  by 
the  defendant,  for  and  on- behalf  of  said  corporation, 
and  for  which  said  corporation  Was  represented  by 
the  defendant  to  the  plaintiff  to  be  liable  to  him ;  that 
defendant  further  required  of  plaintiff  the  perform- 
ance by  her  of  the  duties  imposed  on  defendant  under 
the  terms  of  a  certain  contract  between  himself. and 
one  T.  K,  Anderson,  et  al.,  bearing  date  March  16, 
1907;  that  a  true  copy  of  said  last  mentioned  agree- 
ment marked  Exhibit  *A'  is  filed  herewith  and  prayed 
to  be  read  as  a  part  hereof. 

**That  among  the  amoimts  which  the  defendant  rep- 
resented to  the  plaintiff  to  have  been  so  paid,  laid 
out  and  expended  by  him,  was  the  sum  of  six  thousand 
($6,000.00)  dollars  secured  by  a  mortgage  upon  the 
properties  of  said  corporation;  that  defendant  pro- 
ceeded to  foreclose  said  mortgage  and  to  acquire  and 
did  so  acquire  at  the  sheriff's  sale  the  legal  title  to 
the  property  of  said  corporation,  thus  rendering  val- 
ueless except  as  to  the  corporation's  equity  of  redemp- 
tion, the  stock  interest  of  plaintiff  herein. 

*  *  That  thereupon  on  the  11th  day  of  June,  1907,  the 
plaintiff,  relying  as  aforesaid  upon  the  truthfulness 
of  the  representations  of  the  defendant  hereinbefore 
set  forth  and  upon  the  validity  and  good  faith  of  said 
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mortgage  and  the  proceeding  to  foreclose  same,  paid 
to  the  defendant  the  sum  of  forty-eight  hundred 
($4,800.00)  dollars,  as  the  equivalent  of  one-half  of 
the  amount  asserted  by  the  defendant  to  be  due  hiiL 
from  said  corporation  and  assumed  one-half  of  the 
burdens  of  defendant  under  the  contract  with  Ander- 
son referred  to  as  Exhibit  *A'  herewith  and  at  the 
time  of  purchasing  said  one-half  interest,  plaintiff  and 
defendant  entered  into  an  agreement,  a  true  copy  of 
which  is  hereto  attached  marked  Exhibit*  *B'  and 
prayed  to  be  read  as  a  part  hereof;  and  thereafter,  on 
or  about  October  19,  1907,  plaintiff  paid  to  the  de- 
fendant an  additional  sum  of  forty-eight  hundred 
($4,800.00)  dollars,  representing  the  remaining  one- 
half  of  the  burdens  of  defendant  under  the  contract 
with  Anderson  referred  to  as  Exhibit  *A'  herewith, 
and  at  the  time  of  purchasing  said  one-half  interest, 
plaintiff  and  defendant  entered  into  an  agreement,  a 
true  copy  of  which  is  hereto  attached,  marked  Exhibit 
'  C '  and  prayed  to  be  read  as  a  part  hereof. 

**That  in  truth  and  in  fact,  the  said  sum  of  six  thou- 
sand ($6,000.00)  dollars  represented  by  said  mortgage 
was  not  paid,  laid  eut  or  expended  by  plaintiff  (de- 
fendant) for  said  corporation,  nor  was  any  part 
thereof  so  advanced;  that  the  pretended  indebtedness 
of  the  corporation  to  the  defendant  in  said  amount  was 
purely  and  wholly  false  and  fictitious;  that  in  truth 
and  in  fact,  said  mortgage  had  been  executed  by  the 
corporation  solely  to  secure  the  defendant  against  any 
liability  which  might  arise  out  of  his  suretyship  on 
certain  undertakings  of  the  corporation  on  an  appeal 
to  the  Supreme  Court  of  Oregon  and  that  all  liability 
on  said  undertakings  had  terminated  before  the  trans- 
action between  plaintiff  and  defendant  hereinbefore 
referred  to;  that  said  mortgage  foreclosure  proceed- 
ings whereby  said  defendant  acquired  the  legal  title 
to  said  corporate  property  and  rendered  valueless 
plaintiff's  stock  in  said  corporation  were  pursuant  to 
and  a  part  of  the  fraudulent  scheme  of  said  defendant 
to  bring  pressure  to  bear  on  plaintiff  in  order  to  pro- 
tect her  said  investment  and  compel  her  to  procure  an 
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assignment  from  defendant  of  his  alleged  liens  and 
claims  against  said  corporation  and  of  his  interest 
therein  as  outlined  in  the  exhibits  filed  herewith. 

*  *  That  the  plaintiflF,  so  relying  upon  and  believing  in 
the  truthfulness  of  the  defendant's  representations 
referred  to,  continued  during  the  succeeding  years 
upon  said  assumption,  to  shoulder  and  perform  the 
burdens  imposed  by  the  defendant  Phegley  under  said 
contract,  Exhibit  *A,'  and  continued  to  incur  the  ex- 
penditures and  make  the  disbursements  necessary  to 
preserve  and  protect  the  interest  referred  to  in  said 
contract;  that  nothing  occurred  to  arouse  the  sus- 
picions of  the  plaintiff  as  to  the  fraud  so  perpetrated 
upon  her  by  the  defendant  until  the  present  year  at 
which  time  the  plaintiff,  in  the  course  of  investigation 
along  other  lines,  came  into  possession  of  knowledge 
of  circumstances,  the  further  investigation  of  which 
led  to  the  discovery  of  said  fraud;  that  plaintiff 
promptly  upon  said  discovery  made  demand  upon  the 
defendant  for  restitution;  that  some  months  of  delay 
followed,  during  which  time  the  matter  was  clainaed 
by  the  defendant  to  be  under  the  advisement  of  him- 
self and  his  attorney,  and  that  plaintiff  within  a  rea- 
sonable time  after  the  refusal  of  the  defendant  to 
restore  her  to  the  position  in  which  she  was  before 
she  was  led  into  said  agreement  by  the  fraud  of  the 
defendant,  instituted  this  suif 

It  is  further  alleged  that  the  existence  and  validity 
of  the  $6,000  mortgage  was  the  material  and  primary 
consideration  for  the  agreement  of  plaintiff  to  pur- 
chase the  interest  of  the  defendant,  all  of  which  facts 
were  known  and  used  by  him  as  a  means  of  inveigling 
the  plaintiff  into  the  agreement  of  purchase,  and  that 
she  would  not  have  entered  into  that  had  she  known 
the  mortgage  did  not  represent  an  actual  bona  fide 
existing  debt  of  the  corporation  to  the  defendant. 

After  the  foreclosure,  the  title  to  the  property  was 
lost  to  the  mining  company  and  that  corporation  was 
dissolved  in  1908. 
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The  agreement  between  the  plaintiff  and  the  defend- 
ant executed  on  June  11, 1907,  recites  that  the  defend- 
ant does  sell,  assign  and  transfer  to  the  plaintiff  a 
one-half  interest  in  his  mortgage  and  other  claims 
against  the  company,  and  all  his  rights  under  the  fore- 
closure decree,  by  which  there  was  to  be  a  sale  of  the 
property  on  June  15,  1907,  in  consideration  of  which 
the  plaintiff  was  to  pay  the  defendant  one  half  of  the 
amount  of  his  Claim,  amounting  in  all  to  $9,600.  The 
agreement  states  that  **they  shall  buy*/  and  ** share 
equally  in  purchasing  said  property**;  that  ** whatever 
may  be  done  by  either  of  them  in  regard  to  the  matters 
aforesaid,  shall  be  for  the  mutual  benefit  of  both  of 
them,  and  that  they  shall  be  equally  interested  there- 
in";  that  the  agreement  is  based  upon  the  mutual  trust 
of  the  parties  ^nd  that  neither  of  them  shall  dispose  of 
any  part  of  the  property  to  a  third  party,  without  the 
written  consent  of  the  other,  or  without  giving  the 
other  thirty  days*  option  at  the  **same  price  at  which 
he  shall  propose  to  sell.'* 

Concurrent  with  the  execution  of  the  agreement,  the 
plaintiff  paid  the  defendaQt  $1,000  and  gaye  him  a  60- 
day  note  for  $3,800.  On  October  19,  1907,  she  pur- 
chased from  the  defendant  his  remaining  half  interest, 
paying  therefor  the  further  sum  of  $4,800. 

In  his  answer  the  defendant  admits  his  ownership 
of  the  $6,000  mortgage  and  the  foreclosure  decree  ren- 
dered thereon,  and  that  the  plaintiff  purchased  and 
acquired  all  of  his  interest  therein,  but  denies  all  other 
material  allegations  of  the  complaint.  For  a  further 
and  separate  answer  he  alleges  the  execution  of  the 
written  agreements ;  that  he  has  fully  performed  all  of 
their  respective  provisions ;  that  by  reason  thereof  the 
plaintiff  entered  upon  and  took  possession  of  the  prop- 
erty and  should  now  be  estopped  from  claiming  that 
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the  contracts  were  otherwise  than  as  alleged  and  set 
forth  in ^ the  complaint;  that  the  plaintiff  was  a  stock- 
holder in  the  company;  that  she  acquired  and  has 
never  been  disturlbed  in  her  possession  of  the  prop- 
erty; that  she  has  enjoyed  such  undisturbed  possession 
for  a  period  of  nine  years,  during  all  of  which  time 
she  made  no  effort  to  determine  the  validity  of  the 
mortgage,  and  that  she  is  now  and  ought  to  be  es- 
topped from  attacking  the  same  in  this  suit. 

In  her  reply  the  plaintiff  denies  all  new  matter  in 
the  answer.  After  the  testimony  was  taken  the  trial 
court  rendered  a  decree  dismissing  the  complaint,  and 
the  plaintiff  appeals.  Modified. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
Wilson  T.  Hume. 

For  respondent  there  was  a  brief  prepared  and 
submitted  by  Mr.  Ralph  A.  Coan  and  Mr.  C.  A.  Shep- 
pard. 

JOHNS,  J. — The  law  of  this  case  was  settled  by  Mr. 
Justice  McCamant's  opinion.  Hence  the  validity  of 
the  $6,000  mortgage  and  the  relations  existing  between 
the  plaintiff  in  regard  to  the  mortgage  are  the  only 
questions  involved  and  they  are  questions  of  fact. 
The  case  was  tried  by  the  plaintiff  in  the  lower  court 
upon  the  theory  that  the  $6,000  mortgage  was  fictitious 
and  void. 

The  defendant  was  not  a  stockholder  in  the  mining 
company  and  apparently  had  no  interest  in  it,  yet  for 
some  reason  not  disclosed  by  the  record  he  voluntarily 
offered  to  purchase  the  $2,000  mortgage  from  the 
Grants  Pass  Banking  &  Trust  Company,  which  was  a 
prior  lien  upon  the  property,  and  he  testified  that  he 
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told  Dr.  Cable,  **If  they  have  to  have  the  cash  I'll  buy 
the  note,  if  it  is  agreeable  to  you ;  I  will  write  them  to 
that  effect/*  and  the  latter  replied,  "All  right,  go 
ahead  and  take  it  up.'*  The  defendant  further  testi- 
fied that  he  then  wrote  the  bank  and  within  a  few  days 
the  assignment  was  forwarded  to  a  Portland  bank. 
He  says,  **I  paid  them  the  $2,000  plus  the  interest  due 
on  it  and  took  it  up,'*  paying  the  bank  the  full  amount 
of  the  $2,000  mortgage  with  all  accrued  interest  to  the 
date  of  purchase. 

5.  The  testimony  that  the  $6,000  mortgage  was  duly 
executed  for  a  valuable  consideration  is  clear  and  con- 
vincing. It  appears  that  the  execution  of  that  note 
and  mortgage  was  authorized  at  a  meeting  of  the 
board  of  directors  of  the  corporation  called  for  that 
purpose,  at  which  Dr.  Cable,  president,  Milton  Weid- 
ler,  secretary,  and  all  the  other  directors  were  present 
and  agreed  to  its  execution.  At  that  meeting  it  was 
represented  that  Dr.  Cable  had  advanced  money  to  pay 
the  bills  of  the  company  amounting  to  $4,000;  that 
there  was  due  Mr.  Cousins  for  his  salary  and  money 
advanced  by  him  $2,700;  that  the  company  owed  at- 
torneys '  fees  and  miscellaneous  bills  to  the  amount  of 
$1,250,  making  a  total  of  about  $8,000,  and  that  there 
was  to  be  returned  from  the  bond  company  $2,000, 
leaving  a  net  amount  of  $6,000  due  Cousins  and  Cable, 
all  of  which  matters  were  fully  explained  and  approved 
at  the  meeting  of  the  directors. 

It  also  appears  that  neither  Cousins  nor  Cable  de- 
sired to  have  the  mortgage  taken  in  his  own  name, 
and  they  suggested  that  it  be  executed  in  the  name  of 
the  defendant  as  trustee  for  them  according  to  their 
respective  interests,  and  it  was  executed  in  the  name 
of  the  defendant,  while  in  fact  the  latter  was  the  ap- 
parent owner  and  holder  of  the  $6,000  note  and  mort- 
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gage  and  held  himself  out  to  the  plaintiff  as  such 
owner  at  the  time  of  the  execution  of  the  contract 
between  them,  yet  he  held  such  note  and  mortgage  a? 
trustee  only  for  Cousins  and  Cable  and  did  not  have 
any  personal  claim  against  the  mining  company  for 
the  amount  represented  thereby. 

The  purpose  of  the  plaintiff,  and  the  opinion  of  Mr. 
Justice  MoCamant  so  decides,  was  to  acquire  all  the 
existing  liens  against  the  corporation,  to  protect  her 
investment  of  more  than  $15,000  in  the  stock  of  the 
corporation,  and  if  the  liens  were  valid  it  could  not 
make  any  difference  to  her  personally,  who  was  the 
owner  or  holder  of  such  claims. 

But  there  is  another  element  which  as  between  the 
plaintiff  and  the  defendant  enters  into  and  is  a  part 
of  the  consideration  and  purchase  price  of  the  $6,000 
note  and  mortgage.    Phegley  testified : 

**Q.  What  was  the  amount  of  fees  upon  which  you 
had  agreed  with  these  gentlemen  that  you  were  to  re- 
ceive for  your  services ! 

**A.  They  were  to  give  me  one  third  of  the  six 
thousand  dollars. 

**Q.  Were  you  to  get  any  part  of  the  two  thousand 
dollars  f 

**A.  I  owned  the  two  thousand  dollars;  all  of  that. 

**Q.  The  other  two  thousand! 

'*A.  The  trustee;  no. 

**Q.  You  were  only  to  get  one  third  of  the  six  thou- 
sand dollars! 

^'A.  That  is  all. '* 

After  stating  that  the  defendant's  wife  and  her 
sister  and  two  of  her  brothers  had  been  her  pupils  and 
that  *'they  were  a  lovely  family  of  boys  and  girls  that 
I  thought  a  great  deal  of;  and  so  when  I  found  she 
was  married  to  Mr.  Phegley  I  at  once  had  implicit  con- 
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fidence  in  Mr.  Phegley  that  I  could  rely  upon  him,*' 
the  plaintiff  testified : 

**I  talked  over  the  matter  with  him  and  said  I 
wanted  to  save  my  possession,  and  it  resulted  in  me 
buying  out  the  half  of  his  interest  for  exactly  dollar 
for  dollar  of  what  he  himself  had  put  into  the  prop- 
erty. •  •  At  any  rate  I  signed  the  contract  for  one 
half,  for  exactly  one  half  of  what  he  put  in,  cash  ad- 
vanced, nothing  else. 

**Q.  Will  you  state  whether  or  not  there  was  to  be 
any  profit  or  loss  on  his  part  in  the  transaction? 

*^A.  Not  a  cent.  •  •, 

**A.  He  gave  me  to  understand  that  he  had  put  in 
dollar  for  dollar  for  that  in* the  property,  money  ad- 
vanced by  him  in  the  property  and  he  was  actually 
entitled  to  it.  •  •  He  said  he  had  put  that  much  money 
into  the  property ;  every  dollar  of  it.  •  • 

*^Q.  Will  you  state  whether  or  not  you  were  sus- 
picious of^the  statements  made  by  Mr.  Phegley  at  the 
time  of  this  transaction! 

**A.  I  had  no  suspicions  whatever. 

**Q.  Will  you  state  to  the  court  whether  or  not  this 
consideration  would  have  been  paid  or  contract  en- 
tered into  by  you  at  the  time  had  you  known  that  this 
six  thousand  dollar  mortgage  was  a  mortgage  given  to 
secure  the  president  and  manager  of  that  corporation 
for  alleged  past  indebtedness  due  them! 

**A.  I  never  would;  I  wouldn't  have  entered  into 
it." 

Eegarding  her  contract  with  the  def-endant,  she  fur- 
ther testified : 

**I  was  to  take  over  one  half  of  Mr.  Phegley 's  in- 
terest, dollar  for  dollar,  for  what  he  had  put  in;  I 
would  make  good  to  him  for  one  half  and  not  a  dollar 
more. 

**Q.  Didn't  you  and  Mr.  Phegley  agree  before  this 
meeting  you  were  to  buy  half  of  this  nine  thousand  six 
hundred  dollars  1 
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"A.  No,  sir;  it  was  half  of  what  he  put  into  the 
property. 

"Q.  You  had  not  agreed  with  Mr.  Phegley  how 
much  you  were  to  pay  for  this  property  t 

**A.  I  repeated  that  I  agreed,  over  and  over,  I 
agreed  to  pay  him  dollar  for  dollar  for  what  he  put 
into  it.** 

Although  the  defendant  denies  that  he  ever  repre- 
sented to  the  plaintiff  that  he  had  **paid  out  or  ex- 
pended on  this  property  that  $6,000  claim,"  he  does 
not  dispute  her  testimony  that  she  was  **  buying  out 
the  one  half  of  his  interest  for  exactly  dollar  for  dol- 
lar, all  of  what  he  himself  had  put  into  the  property,** 
and  the  fact  remains  that  the  original  contract  between 
them,  dated  June  11,  1907,  was  prepared  and  executed 
on  the  representation  that  the  defendant  was  the 
owner  and  holder  of  the  $6,000  note  and  mortgage  in 
his  own  right  and  name,  and  the  plMntiff  never  knew 
or  wais  advised  that  the  defendant  held  the  mortgage 
as  trustee  for  Cousins  and  Cable  until  he  testified  as 
a  witness  in  this  case. 

Referring  to  the  $6,000  note  and  mortgage,  he  testi- 
fied that  he  was  to  receive  one  third  of  that  amount, 
or  $2,000;  for  his  services  as  trustee  for  Cousins  and 
Cable,  who  were  the  real  owners,  and  that  important 
fact  was  concealed  from  the  plaintiff,  who  paid  the 
full  face  value  of  both  mortgages  and  accrued  interest 
and  other  moneys  advanced,  making  a  total  of  $9,600. 

While  the  record  shows  that  the  full  amount  of  the 
$6,000  mortgage  was  a  just  and  valid  debt  and  lien 
against  the  corporation,  the  fact  that  the  defendant 
was  to  receive  $2,000  out  of  the  principal  for  his  ser- 
vices as  trustee  of  that  mortgage  is  sufficient  to  arouse 
at  least  a  suspicion  of  the  good  faith  of  the  whole 
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transaction.  Legitimate  business  is  not  done  on  any 
such  basis. 

It  further  appears  that  when  the  plaintiff  paid  the 
agreed  purchase  price  to  the  defendant  the  latter  took 
the  trustee  money  of  Cousins  and  Cable,  which  he  re- 
ceived from  her,  and  purchased  stock  for  them  in  an- 
other mining  corporation  of  which  he  was  the  moving 
spirit. 

6.  On  the  record,  we  are  of  the  opinion  that  the  de- 
fendant held  the  $6,000  note  and  mortgage  as  trustee 
for  the  use  and  benefit  of  Cousins  and  Cable  only;  thajt 
they  were  executed  for  a  valuable  consideration  and 
constituted  a  valid  and  subsisting  lien  on  the  property 
of  the  mining  company  at  the  time  of  purchase  by  the 
plaintiff.  The  agreement  by  which  the  plaintiff  pur- 
chased the  $6,000  note  and  mortgage  included  and  car- 
ried with  it  the  agreement  that  she  was  to  pay  *  *  dollar 
for  dollar  all  of  what  he  himself  had  put  into  the  prop- 
erty.'' That  was  one  of  the  considerations  for,  and 
which  entered  into,  the  purchase.  It  is  very  apparent 
that  the  defendant  misled  and  deceived  the  plaintiff 
and  concealed  from  her  the  fact  that  he  was  to  have 
and  did  receive  a  fee  of  $2,000  out  of  the  $6;000 
note  and  mortgage,  for  his  services  as  trustee  for 
Cousins  and  Cable,  and  that  the  plaintiff '  relied  upon 
the  statements  of  the  defendant  as  to  the  amount  of 
his  investment.  We  hold  that  in  equity  and  good  con- 
science the  defendant  should  be  required  to  pay  over 
to  the  plaintiff  the  $2,000. 

7, 8.  This  is  a  suit  in  equity  and  is  tried  de  novo  in 
this  court.  The  decree  of  the  Circuit  Court  will  be 
modified  and  one  entered  here  in  favor  of  the  plaintiff 
against  the  defendant  for  $2,000,  with  costs  in  this 
and  the  Circuit  Court  Modified. 
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V 

BURNETT,  J.  (Dissenting).— This  suit  was  before 
this  court  on  an  appeal  by  the  plaintiff  from  a  decree 
of  the  Circuit  Court  sustaining  a  demurrer  to  the 
third  amended  complaint  and  dismissing  the  suit.  In 
an  opinion  reported  in  84  Or.  124  (163  Pac.  1166),  the 
decree  of  the  Circuit  Court  was  reversed  with  instruc- 
tions to  overrule  the  demurrer.  This  having  been 
done,  the  defendant  answered,  the  plaintiff  replied  and 
the  court  heard  the  testimony  of  the  parties  and  en- 
tered a  decree  dismissing  the  plaintiff's  suit  with 
costs.    She  again  appealed. 

In  addition  to  the  statement  in  the  former  opinion, 
it  is  proper  to  say  that  we  glean  from  the  pleadings 
and  evidence  that  the  Galice  Consolidated  Mines  Com- 
pany, hereinafter  called  the  company  for  the  sake  of 
brevity,  was  an  Oregon  corporation  owning  mining 
property  in  Southern  Oregon,  and  the  plaintiff  had 
invested  in  its  stock  a  sum  of  money  in  excess  of 
$15,000.  It'  was  indebted  to  a  banking  concern  at 
Grants  Pass  for  borrowed  money  in  the  sum  of  $2,000 
and  interest,  for  which  the  company  had  given  its 
note  and  mortgage  upon  the  property,  and  this  con- 
stituted the  first  lien  on  its  holding.  The  defendant 
Phegley  had  purchased  this  note  and  mortgage,  pay- 
ing therefor  its  face  and  the  accrued  interest.  This 
appears  from  undisputed  testimony. 

One  Anderson  and  his  associates  had  recovered  two 
judgments  against  the  company,  one  for  $2,500  and  an- 
other for  $2,600,  which  constituted  liens  second  only  to 
the  $2,000  mortgage  already  mentioned.  The  defend- 
ant had  a  $6,000  mortgage  on  the  property,  subse- 
quent and  inferior  to  the  judgment  liens  already  men- 
tioned. In  a  suit  to  foreclose,  making  the  judgment 
lienholders  defendants,  he  had  obtained  a  decree  fore- 
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closing  his  mortgages,  had  issued  ^  execution  and  the 
day  of  sale  was  appointed  for  June  15,  1907.  About 
this  time,  the  plaintiff,  in  order  to  obtain  control  of 
the  property  with  a  view  of  protecting  the  investment 
she  had  already  made,  approached  the  defendant, 
whom  she  met  for  the  first  time  according  to  her  tes- 
timony, and  proposed  to  purchase  his  claims  against 
the  company.  She  testifies  that  she  was  told  of  the 
mortgage  by  a  broker  with  whom  she  had  had  some 
dealings,  and  in  consequence  of  this  information  she 
felt  it  necessary  to  act  at  once  in  order  to  obtain  con- 
trol of  the  property.  Previous  to  this,  Phegley  had 
entered  into  a  contract  with  Anderson,  the  substance 
of  which  was  that  the  property  should  be  sold  either 
by  virtue  of  the  Anderson  judgments  or  foreclosure 
of  the  mortgages  held  by  Phegley,  and  should  be 
bought  in  by  one  or  the  other  as  they  might  choose, 
and  the  property  pooled  with  mining  ground  held  by 
Anderson  and  his  associates,  the  assessment  work 
kept  up  so  as  to  maintain  title,  and  finally  all  the  prop- 
erties should  be  sold  together  for  the  minimum  price 
of  $26,000,  of  which  Anderson  and  associates  should 
receive  $16,000  and  Phegley  $10,000,  any  excess  over 
the  minimum  upset  price  to  be  divided  equally  between 
Phegley  on  the  one  hand  and  Anderson  on  the  other. 
Anderson  was  appointed  by  the  pooling  agreement 
to  represent  all  parties  in  the  supervision  of  the  neces- 
sary assessment  work  and  maintenance  of  the  prop- 
erty and  was  tq  receive  $40  per  month  for  his  services. 
As  stated,  Phegley  had  foreclosed  his  mortgages 
and  obtained  a  decree  and  order  of  sale,  at  which 
juncture  the  plaintiff  opened  negotiations  with  him 
for  the  purchase.  As  a  result  of  these  negotiations 
she  had  her  attorney  prepare  for  her  what  is  known 
as  exhibit  **B,''  attached  to  her  complaint,  it  being  a 
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contract  between  the  plaintiff  as  party  of  the  first  part 
and  the  defendant  here  as  party  of  the  second  part, 
whereby  under  date  of  Jnne  11,  1907,  they  agreed  as 
follows : 

**That  in  consideration  of  the  promises  of  said 
party  of  the  first  part  hereinafter  set  forth,  the  said 
party  of  the  second  part  does  hereby  sell^  assign, 
transfer  and  set  over  unto  said  party  of  the  first  part 
a  half  interest  in  and  to  the  mortgage  and  other  claims 
belonging  to  him  against  the  Galice  Consolidated  Min- 
ing Company  and  of  his  rights  under  a  certain  decree 
entered  in  his  favor  in  the  circuit  court  of  Oregon  for 
Josephine  County  in  a  case  where  he  is  plaintiff  and 
the  Galice  Consolidated  Mining  Company  and  others 
were  defendants,  under  which  decree  there  is  to  be  a 
sale  of  the  property  of  said  Galice  Consolidated  Min- 
ing Company  on  June  15,  1907. 

**In  consideration  of  the  foregoing,  the  said  party 
of  the  first  part  does  hereby  agree  to  pay  to  said  party 
of  the  second  part  one  half  of  the  amount  of  his  claim 
against  said  company  at  the  present  time,  including 
one  half  the  money  expended  by  him  in  the  care  of 
said  property,  amounting  in  all  to  ninety-six  hundred 
dollars.  * ' 

The  remainder  of  the  agreement  recites  in  substance 
that  they  should  share  equally  in  purchasing  the  prop- 
erty at  the  coming  sale  and  neither  should  dispose  of 
the  undivided  interest  thus  obtained,  without  giving 
the  other  an  option  of  thirty  days  to  purchase  the 
same.  The  plaintiff  also  bound  herself  by  exhibit 
**B''  to  the  performance  of  half  of  Phegley's  obliga- 
tion under  the  pooling  agreement. 

Afterwards,  on  October  19,  1907,  they  entered  into 
the  agreement  called  exhibit  **C,''  attached  to  the 
complaint,  narrating  the  foreclosure  of  the  mortgage 
and  the  judgment  liens  of  Anderson;  that  Phegley 
had  purchased  the  property  of  the  company  by  virtue 
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of  the  sale  ciad  confirmation  thereof  and  the  conse- 
quent sheriff 's  deed,  and  that  he  had  assigned  to  plain- 
tiff a  half  interest,  and  later  the  remaining  half,  and 
declaring  finally : 

**Now,  therefore,  this  is  to  certify  that  the  said 
Grant  Phegley  now  holds  the  naked  legal  title  to  the 
properties  so  purchased  by  him  at  such  s^le,  in  trust 
for  the  said  Anderson,  Williamson  and  Phillips  of  the 
one  part  and  said  Emma  Gr.  Robinson  of  the  other 
part,  whatever  the  said  several  interests  may  be,  and 
without  any  beneficial  interest  of  his  own  in  and  to 
said  property  or  any  part  thereof.** 

The  complaint  here  was  amended  by  interlineations 
on  its  return  to  the  Circuit  Court  at  the  time  of  trial, 
so  as  to  attack  not  only  the  mortgage  for  $6,000  but 
also  the  one  for  $2,000,  on  the  ground  that  the  latter 
encumbrance  represented  a  false  and  fraudulent  claim 
and  that  in  fact  no  part  thereof  was  due  and  owing 
to  Phegley  from  the  corporation  at  any  time.  The 
complaint  is  to  the  effect  that  the  existence  and  valid- 
ity of  the  $6,000  indebtedness  and  the  liability  of  the 
corporation  for  the  further  sum  of  $2,000  were  ma- 
terial and  prime  considerations  on  the  part  of  the 
plaintiff,  inducing  her  to  **  purchase  the  interests  of 
the  defendant,  in  that  the  same  constituted,  if  the  aver- 
ments of  the  defendant  were  true,  a  valid  and  existing 
lien  upon  and  thereafter  a  title  to  the  corporate  prop- 
erty, the  control  of  which  lien  and  title  was  necessary 
for  the  protection  of  the  plaintiff's  interest  in  said  cor- 
poration.'* She  says  in  effect  that  on  the  contrary 
neither  of  these  claims  had  any  validity  and  neither 
of  them  represented  any  actual  indebtedness  against 
the  corporation.  She  claims  that  the  foreclosures 
were  collusive.  She  says  she  has  no  plain,  speedy  or 
adequate  remedy  at  law,  offers  to  return  to  the  de- 
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fendant  all  of  the  choses  in  action,  property  and  rights 
transferred  to  her  by  the  agreements,  exhibits  **B" 
and  ''C,"  and  prays  that  the  agreements  be  canceled 
and  that  she  have  judgment  against  the  defendant  for 
$34,345.43,  which  presumably  is  the  amount  of  the 
various  sums  of  money  she  has  expended  in  the  ven- 
ture, although  it  cannot  be  computed  at  that  figure 
from  the  abstract  before  us. 

The  answer  admits  the  making  of  the  agi^eements, 
traverses  all  allegatiofls  of  fraud  and  misrepresenta- 
tion and  denies  the  charge  that  the  mortgages  men- 
tioned were  not  valid  claims  against  the  company. 
Affirmatively,  the  defendant  avows  making  the  con- 
tracts alluded  to  and  that  by  virtue  thereof  the  plain- 
tiff entered  into  possession  of  the  property  and  has 
retained  the  same  and  the  beneficial  use  thereof  up  to 
the  present  time.  Other  questions  are  raised  by  the 
affirmative  matter  in  the  answer  which  are  deemed 
unnecessary  for  consideration. 

The  crux  of  the  controversy  is  whether  or  not  the 
two  mortgagee  in  question  for  $2,000  of  money  origi- 
nally borrowed  from  the  bank,  and  the  $6,000  in- 
cluded in  the  mortgage  given  directly  to  the  defendant, 
were  valid  claims  against  the  company.  The  plaintiff 
gave  no  evidence  whatever  to  support  her  averment 
of  the  invalidity  of  the  $2,000  mortgage.  On  the  con- 
trary, the  defendant  testifies  that  the  bank  was  press- 
ing the  company  for  its  money  which  it  had  loaned 
and  that  at  that  time  he  bought  the  note  and  mortgage 
from  the  banking  concern  for  its  full  face  value,  in- 
cluding the  accrued  interest.  There  is  nothing  what- 
ever in  the  testimony  to  dispute  this  assertion  of  the 
defendant  and  hence  the  attack  on  the  plaintiff  must 
fail  as  to  the  $2,000  mortgage.  She  says  in  her  com- 
plaint concerning   the   $6,000  mortgage   that  it  was 
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given  to/  indemnify  the  defendant  against  liability 
whicli  might  befall  him  by  virtne  of  an  nndertaking 
which  he  had  signed  for  the  company  on  an  appeal 
from  the  judgments  rendered  against  it  in  favor  of 
Anderson,  but  that  the  appeal  having  been  dismissed, 
that  mortgage  had  served  its  purpose  and  thereafter 
was  of  no  effect,  notwithstanding  which  the  defendant 
had  sold  it  to  her,  together  with  the  decree  for  its  fore- 
closure. There  is  no  evidence  whatever  in  the  record 
tending  in  the  least  to  sustain  the  plaintiff 's  allegation 
in  this  respect,  although  it  was  denied  by  the  defend- 
ant. On  the  contrary,  the  latter  proved  by  the  testi- 
mony of  the  secretary  of  the  corporation  that  the  com- 
pany was  indebted  to  its  president  for  money  advanced 
for  the  expenses  of  the  corporation,  and  to  its  then 
secretary  for  his  salary,  which  were  actual,  bona  fide 
claims,  and  that  there  were  other  demands  against  the 
company,  swelling  the  total  to  about  $8,000;  that  the 
sum  of  $2,000  returned  from  a  surety  company  which 
had  taken  that  deposit  as  indemnity  against  liability, 
was  deducted  from  the  total  liability  of  $8,000,  leav- 
ing a  balance  of  $6,000  of  actual  indebtedness  of  the 
company,  which  was  embodied  in  the  mortgage  for 
that  amount  of  money.  The  defendant  explains  that 
it  was  taken  in  his  name  at  the  instance  of  the  presi- 
dent and  the  secretary  of  the  company,  neither  of 
whom  desired  to  have  precedence  over  the  other  in  his 
demand  against  the  company,  hence  at  their  request 
he  took  and  held  it  in  trust  for  them  as  their  interest 
might  appear.  He  testified  as  the  first  witness  for 
the  plaintiff,  who  thereby  having  called  him  to  testify, 
vouched  for  his  credibility.  He  says  that  for  his  ser- 
vices he  was  to  have  as  his  compensation  one  third  of 
the  proceeds  of  the  mortgage.  He  explains  that  when 
the  property  was  sold  on  foreclosure  he  invested  the^ 
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proceeds  of  the  $6,000  mortgage  in  stock  in  another 
mining  company  at  the  direction  of  the  beneficiaries. 
It  is  well  to  attend  to  the  terms  of  the  agreement 
which  the  plaintiff  had  her  attorney  prepare.  It  is 
said  there: 

**That  in  consideration  of  the  promises  of  said 
party  of  the  first  part  [the  plaintiff  here]  hereinafter 
set  forth,  the  said  party  of  the  second  part  does  here- 
by sell,  assign,  transfer  and  set  over  nnto  said  party 
of  the  first  part  a  half  interest  in  and  to  the  mortgage 
and  other  claims  belonging  to  him  against  the  Oalice 
Consolidated  Mining  Company  and  of  his  rights  under 
a  certain  decree  entered  in  his  favor,  *  *  under  which 
decree  there  is  to  be  a  sale  of  the  property  of  said 
•  *  company  on  June  15,  1907.*' 

On  her  part,  she  promised  to  pay  not  only  one  half 
the  amount  of  his  claim  against  the  company  thus  re- 
cited and  evidenced,  but  also  one  half  of  the  money 
expended  by  him  in  care  of  the  property,  amounting 
in  all  to  $9,600.  She  agreed  to  do  those  two  things: 
First,  to  take  up  half  the  decree,  and  second,  reim- 
burse the  defendant  for  half  he  had  otherwise  ex- 
pended. 

In  a  sense,  these  are  mutual  contractual  considera- 
tions. They  are  the  language  of  the  plaintiff  herself, 
speaking  through  her  own  attorney  who  prepared  the 
contract.  She  knew  what  she  was  signing  and  she 
knew  what  she  was  contracting  to  do  and  what  the  de- 
fendant agreed  to  perform.  As  said  in  Sutherlin  v. 
Bloomer,  50  Or.  398,  407  (93  Pac.  135,  139) : 

*'The  consideration  specified  in  the  written  contract 
consists  of  certain  acts  to  be  performed,  and  the 
authorities  are  practically  unanimous  in  holding  that, 
where  the  statement  in  the  written  instrument  as  to 
the  consideration  is  of  a  contractual  nature,  as  where 
the  consideration   consists  of   a  specific  and  direct 
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promise  by  one  of  the  parties  to  perform  certain  acts, 
it  cannot  be  changed  or  modified  by  parol  or  extrinsic 
evidence.  A  party  has  a  right  to  make  the  consider- 
ation of  his  agreement  pf  the  essence  of  the  contract, 
and,  when  this  is  done,  the  consideration  for  the  con- 
tract, with  reference  to  its  conclusiveness,  must  stand 
on  the  same  footing  as  its  other  provisions,  and  ac- 
cordingly cannot  be  affected  by  the  introduction  of 
parol  or  extrinsic  evidence:  (Citing  authorities.)  ^* 

The  plaintiff's  object,  stated  by  herself,  was  to  ob- 
tain control  of  the  property  through  the  sale  of  the 
same  under  the  decree  of  foreclosure,  which  sale  was 
then  near  at  hand.  The  decree  was  a  valid  one.  With 
the  purpose  she  had  in  view  it  could  make  no  differ- 
ence to  her  whether  the  $6,000  mortgage  was  held  by 
Phegley  as  trustee  or  in  his  own  right.  Such  a  rep- 
resentation, even  if  untrue,  would  be  immaterial  under 
the  circumstances  and  would  not  be  any  basis  upon 
which  to  charge  fraud.  The  undisputed  testimony 
shows  that  it^was  given  by  order  of  the  directors  upon 
a  thorough  investigation  of  the  claim  upon  which  it 
'  was  tased,  which  was  for  money  advanced  to  the  com- 
pany and  for  salary  to  its  secretary.  Neither  can  it 
make  any  difference  to  her  what  disposition  was  to  be 
made  of  the  proceeds  of  the  sale  under  the  decree,  or 
what  compensation  the  beneficiaries  for  whom  the 
mortgage  was  held  should  give  to  the  defendant  for  his 
services.  Taking  for  true  all  that  Phegley  said  about  • 
holding  the  $6,000  mortgage  for  the  benefit  of  those 
to  whom  the  money  was  due,  yet  the  decree  was  valid 
because  Section  29,  L.  0.  L.,  says: 

**An  executor  or  administrator,  a  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by  stat- 
ute, may  sue  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted.  A  person 
with  whom  or  in  whose  name  a  contract  is  made  for 
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the  benefit  of  another  is  a  trustee  of  an  express  trust 
within  the  naeaning  of  this  section/' 

Although  Phegley  held  this  mortgage  in  trust  for 
other  parties  to  whom  the  indebtedness  was  actually 
due,  and  although  they  were  to  compensate  him  for 
his  services,  all  of  which  is  undisputed,  the  claim  upon 
which  the  mortgage  was  based,  the  mortgage  itself  and 
the  decree  entered  in  pursuance  thereof  constituted  a 
valid  claim  against  the  company  and  a  ,lien  upon  its 
property.  Its  ownership  gave  her  the  contrpl  she  de- 
sired. The  plaintiff  herself  says  that  she  sought 
Phegley;  not  he,  her.  She  said  she  had  never  met  him 
before  and  had  never  even  known  his  name  until  she 
''learned  he  had  foreclosed  this  mortgage.*'  She  fur- 
ther says : 

'  *  So  then  I  talked  over  the  matter  with  him  and  said 
I  wanted  to  save  my  possession,  and  it  resulted  in  me 
buying  out  the  half  of  his  interest  for  exactly  dollar 
for  dollar  of  what  he  himself  had  put  into  the  prop- 
erty. 

"Q.  How  was  the  amount  arrived  at! 

*'A.  We  counted  up  the  first  mortgage  and  interest 
on  that  and  the  second  mortgage  and  interest  on  that 
and  what  he  claimed  he  had  spent  on  the  property,  and 
attorney's  fees  and  expenses  in  going  over  the  prop- 
erty and  different  times  down  to  Grants  Pass  and 
everything  dollar  for  dollar  of  what  he  had  expended 
up  to  that  time  on  the  property  and  I  was  to  pay 
that;  it  amounted  at  that  time  to  nine  thousand,  six 
hundred  and  three  dollars,  and  when  I  took  over  the 
one  half  I  paid  him  cash  difference,  the  one  dollar  and 
a  half  so  as  to  make  it  a  round  number." 

On  cross-examination  she  testified  as  follows : 

'*Q.  Just  when  you  made  the  deal,  just  what  did 
Mr.  Phegley  say  to  you  regarding  the  claim  he  had? 

''A.  I  could  not  repeat  his  words  eleven  years  after. 
I  am  under  oath.  I  know  the  impression  I  got  from 
him. 
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**Q.  I  don't  care  about  the  impression. 

'*A.  I  could  not  repeat  his  words.  He  said  he  had 
advanced  so  much.  He  used  words  so  that  I  fully  un- 
derstood that  he  had  advanced  that  money, — ^put  that 
much  money  right  over  into  the  property. 

"Q.  Did  he  use  the  word  'advanced'! 

**A.  I  could  not  swear  to  that. 

**Q.  Did  he  use  the  word  *pay^! 

'*  A.  I  could  not  swear  to  the  exact  words  he  used. 

*  *  Q.  All  you  are  testifying  to  is  the  impression  that 
he  left  with  you! 

**A.  I  am  testifying  to  the  exact  understanding  his 
words  gave  me,  but  whether  he  used  this  word  or  that 
word  I  couldn't  say.  I  know  I  talked  with  him  that 
I  wanted  to  save  my  stock  in  that  property  and  must 
do  so. 

**Q.  And  you  wanted  to  get  these  mortgages  so  you 
could  save  it! 

**A.  Yes,  sir;  that  was  the  only  way  open  to  me,  was 
to  buy  a  half  interest  with  him. '  ^ 

The  ground  of  her  attack  upon  the  $6,000  mortgage, 
as  stated  before,  is  to  the  effect  that  it  was  given  solely 
to  secure  the  defendant  against  any  liability  which 
might  arise  out  of  his  suretyship  on  the  appeal  under- 
takings which  he  had  signed  for  the  company  in  ap- 
peals which  had  long  since  terminated,  thus  destroying 
any  possibility  of  his  being  held  upon  the  undertak- 
ings. But,  as  stated,  she  produced  no  syllable  of  tes- 
timony on  that  subject.  The  validity  of  the  mortgage 
is  beyond  dispute  and  it  was  an  actual,  bona  fide  in- 
debtedness of  the  company.  It  is  a  mere  quibble  to 
say  that  because  Phegley  held  it  as  trustee,  claiming 
also  an  interest  in  the  proceeds  as  competisation,  the 
claim  was  not  a  valid  one  for  which  the  property  was 
liable.  Phegley  was  entitled  to  collect  every  cent  of 
the  claim,  because  he  had  a  valid  decree  for  it  which 
the  plaintiff  has  utterly  failed  to  impeach  in  itny  sense 
of  the  word. 
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She  has  sought  by  this  suit,  not  to  recover  damages 
for  the  fraud  she  claims  to  have  been  practiced  upon 
her,  but  to  rescind  the  contract  on  account  of  the 
alleged  deceit  and  to  secure  a  restoration  to  her  of  all 
that  she  parted  with  in  consequence  of  having  made 
the  agreement.  She  might  have  elected  to  sue  for 
damages.  She  did  not,  but  chose  rather  to  sue  in 
equity  for  a  rescission.  But,  whichever  horn  of  the 
dilemma  she  adopts,  and  whether  this  is  to  be  treated 
as  a  suit  to  rescind  or  as  an  action  for  damages,  she 
has  utterly  failed  to  prove  any  of  the  allegations  of 
her  complaint  respecting  the  fraud  charged. 

While  testifying  as  a  witness  for  the  plai/ntiff,  after 
stating  that  he  was  a  trustee  for  parties  who  had 
advanced  the  $6,000  to  pay  the  debt  of  the  company, 
Phegley  was  asked  this  question  by  her  counsel : 

**Was  that  fact  communicated  by  you  to  Miss  Eob- 
inson  at  the  time  of  your  negotiations  with  her,  as  a 
result  of  which  the  contract  admitted  in  the  pleadings 
was  executed!'* 

— and  replied: 

*'I  may  have  told  Miss  Eobinson  that  I  was  holding 
the  $6,000  mortgage  for  other  parties,  but  the  $2,000 
mortgage  I  owned  myself. ' ' 

In  brief,  under  the  circumstances  disclosed  by  the 
evidence  it  is  immaterial  whether  Phegley  held  this 
$6,000  mortgage  and  the  decree  in  pursuance  thereof^ 
entirely  in  his  own  right  or  wholly  in  the  right  of  an- 
other or  partly  in  his  own  right  and  partly  in  that  of 
others.  It  was  still  a  valid  lien  upon-  the  property 
which  the  plaintiff  sought  to  obtain  so  as  to  control 
the  holdings  of  the  company.  Having  prepared  the 
agreement  herself  by.  her  own  attorney  after  a  full 
explanation  and  computation  of  the  several  amounts 
due,  she  certainly  cannot  claim  that  she  was  defrauded. 
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She  has  wholly  faiied  to  establish  a  solitary  contro- 
verted allegation  of  her  complaint.  She  may  have 
paid  too  dearly  for  her  stock  in  the  first  instance,  but 
she  did  not  buy  that  from  Phegley,  nor  was  he  known 
to  her  at  that  time.  The  corporation  may  have  suf- 
fered in  its  litigation  resulting  in  the  two  judgments 
against  it,  but  Phegley  is  not  shown  to  have  influenced 
that  matter.  Moreover,  no  question  is  raised  about 
them  in  this  suit.  The  essence  of  the  present  con- 
tention is  that  she  insists  the  mortgage  was  fraudu- 
lent, whereas  it  is  plainly  demonstrated  that  it  was  a 
just  and  valid  claim  against  the  concern.  In  the  pres-- 
ent  juncture  she  has  no  cause  of  complaint,  for  she 
has  utterly  failed  to  prove  her  allegations.  Very 
likely  she  made  an  unprofitable  investment  like  many 
another,  possessed  by  a  craving  for  sudden  wealth, 
who  has  put  money  into  mining  ventures  without  ex- 
perience in  the  business  or  knowledge  of  the  property ; 
but  that  is  no  reason  why  we  should  amerce  Phegley 
for  her  benefit  The  decree  rendered  by  the  judge 
who  heard  the  testimony  and  saw  the  witnesses  should 
be  affirmed*  Modified.    Beheabinq  Denied. 


'Argned  July  2,  affirmed  September  9,  1919. 

ROBERTSON  v.  MARTIN/ 

(183  Pac.  651.) 

Public  Lands— Wben  ETldenca  Inroffldent  to  Authorise  Correction  of 
Sunrey. 

1.  Evidence  to  sbow  a  mistake  in  a  United  States  survey,  which  has 
been  acted  on  and  upheld  by  its  Land  Department  and  is  presumed  to 
be  correct,  held  not  of  the  elear  and  cogent  character  necessary  to 

*On  conclusiveness  of  decisions  or  findings  of  the  Land  Department 
as  to  survey^  see  note  in  L.  B.  A.  1918D^  597,  633.  Bkpoeteb. 
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authorize  the  eourt  to  correct  it^  and  overthrow  the  credit  dae  it  aa 
establiahed  by  the  fleld-notes. 

Vendor  and  Purchaaer— Wlien  ETldanco  Bliowi  Sale  in  Groaa. 

2.  Trade,  for  a  houee  and  $2,000|  of  a  farm  represented  in  the  con- 
veyance as  24.75  acres,  according  to  government  survey,  "be  the  same 
more  or  less/'  held  in  gross,  SJid  not  by  the  acre. 

Vendor  and  Pnrcbaaar^-When  Evldenca  Showa  No  Fraodnltnt  Bepra- 
aentationa. 

3.  Evidence  held  to  sustain  finding  that  there  was  no  fraudulent 
repreaentation  in  the  trade  of  a  farm. 

From  Lane :  Gbobge  F.  Skipwobth,  Judge. 

Department  2. 

This  is  an  appeal  by  defendants  Annie  Mande  Mar- 
tin and  E.  F.  Martin  from  a  decree  foreclosing  a  mort- 
gage given  by  them  to  Marilla  S.  Smith  on  January  21, 

1914.  The  complaint  is  in  the  usual  form.  It  is  al- 
leged that  on  or  about  the  twenty-third  day  of  March, 

1915,  the  said  Marilla  S.  Smith,  for  a  valuable  con- 
sideration, indorsed  and  delivered  said  promissory 
note  to  the  plaintiff,  and  at  the  time  assigned  the  mort- 
gage to  plaintiff. 

The  answer  admits  the  execution  of  the  note,  the 
giving  of  the  mortgage,  the  recording  of  the  same,  and 
that  it  was  given  to  secure  the  note ;  that  the  note  had 
not  been  paid;  that  the  Eugene  Loan  &  Savings  Bank, 
a  codef  endant,  had  a  second  mortgage  on  the  premises, 
and  that  no  proceedings  had  been  had  at  law  or  other- 
wise for  the  collection  of  the  said  amount ;  then  denies 
generally  all  of  the  other  allegations  of  the  complaint. 
It  is  then  alleged  in  the  answer  that  the  note  and  mort^ 
gage  were  by  the  said  Marilla  S.  Smith  assigned  to  the 
respondent  on  the  twenty-third  day  of  March,  1915; 
that  the  respondent  herein  is  a  daughter  of  the  said 
Smith  and  took  said  note  and  mortgage  without  con- 
sideration and  with  full  knowledge  of  the  equities  ex- 
isting between  the  appellants  and  the  said  Smith.    It 
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is  then  alleged  that  defendants,  the  Martins,  in  No- 
vember and  December,  1913,  were  residents  of  San 
Diego,  California,  and  were  the  owners  of  certain 
residence  property  in  said  city  together  with  house- 
hold furniture  therein,  and  that  they  advertised  the 
same  for  sale  or  trade,  and  that  the  said  Marilla  S. 
Smith,  acting  through  her  husband  and  agent  E.  C. 
Smith,  entered  ii;ito  negotiations  for  the  exchange  of 
the  property  described  in  the  complaint  for  the  San 
Diego  property  of  the  appellants  and  in  order  to  in- 
'  duce  these  defendants  to  make  such  trade  represented 
to  them  that  the  property  described  in  the  complaint 
contained  twenty-five  acres  of  land,  that  twenty  acres 
thereof  were  in  a  high  state  of  cultivation  and  that 
five  acres  of  the  same  were  timbered  land  of  a  lighter 
soil  and  gravel-bar ;  that  the  county  road  ran  east  and 
west  on  the  south  side  of  -said  premises  to  near  the 
west  line  thereof ;  that  all  of  the  timbered  land,  gravel- 
bar  or  rocky  places  were  in  the  little  five-acre  corner 
lying  south  of  the  road ;  that  the  balance  of  the  prem- 
ises, twenty  acres,  was  all  in  a  high  state  of  cultiva- 
tion and  river  bottom  land  and  worth  the  sum  of  $350 
per  acre,  or  $8,750.  It  is  alleged  that  these  appellants 
had  never  seen  the  premises,  which  was  well  known  to 
the  Said  Smith ;  that  all  of  said  statements  and  repre- 
sentations were  positive  statements  of  facts  and  were 
made  for  the  purpose  of  inducing  the  defendant  Mar- 
tins to  purchase  said  property  and  were  made  by  the 
said  Smith  recklessly  and  as  of  his  own  knowledge 
and  without  any  regard  for  the  truthfulness  of  the 
same,  without  knowing  whether  they  were  true  or 
false,  and  with  the  intent  that  they  should  be  relied 
upon  and  acted  upon  by  the  appellants ;  that  the  Mar- 
tins relying  upon  said  statements  consuminated  the 
trade  upon  the  basis  of  $350  per  acre,  aggregating 
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$8,750  and  conveyed  the  California  property  to  Smith 
and  executed  the  mortgage  of  $2,000  set  out  in  the 
complaint  in  part  payment  for  the  premises.  It  is 
further  alleged  that  there  were  but  20.55  acres  in  said 
premises;  that  there  were  6.5  acres  of  the  gravel-bar 
unfit  for  cultivation,  and  not  to  exceed  twelve  acres 
of  the  land  in  cultivation ;  that  the  premises  were  not 
worth  to  exceed  $6,550 ;  that  if  they  had  been  as  rep- 
resented they  would  have  been  worth  $8,750;  that  by 
reason  of  the  misrepresentations  appellants  were  in- 
duced to  execute  a'  mortgage  and  to  pay  $2,100  more 
than  the  premises  were  worth.  That  in  addition 
thereto  they  had  paid .  interest  on  the  mortgage 
amounting  to  $148  and  sought  to  recoup  against  the 
said  mortgage  the  amount  of  $2,248.  It  is  also  alleged 
as  By  separate  defense  that  the  note  and  mortgage  in 
suit  were  transferred  to  the  plaintiff  as  security  for  a 
loan  of  $1,000 ;  that  in  any  event  the  plaintiff  had  only 
an  interest  in  the  note  to  the  extent  of  that  amount. 

The  reply  put  in  issue  all  of  the  affirmative  allega- 
tions of  the  answer,  and  averred  that  the  appellants 
pursued  their  own  investigation  of  the  tracts  of  land 
in  Lane  County,  and  caused  the  premises  to  be  exam- 
ined and  relied  absolutely  and  entirely  upon  their  own 
investigation  and  examination  of  the  premises;  that 
the  defendants  traded  for  the  premises  as  a  whole  and 
not  by  the  acre ;  that  there  was  no  purchase  price  fixed 
or  determined  with  reference  to  the  different  kinds  of 
land  constituting  the  premises,  nor  the  number  of 
acres  thereof;  that  said  E.  C.  Smith  never  knew  the 
exact  amount  of  bottom  land  or  land  in  a  high  state  of 
cultivation  on  the  premises  or  the  exact  number  of 
acres  contained  therein;  that  any  statements  made  as 
to  the  amount  of  the  land  were  made  in  good  faith  by 
the  said  E.  C.  Smith,  and  believed  by  him  to  be  true. 

Affirmed. 
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For  appellants  thef  e  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  H.  Foster. 

I^or  respondent  there  was  a  brief  over  the  names  of 
Mr.  Charles  A.  Hardy  and  Messrs.  Smith  <&  Bryson, 
with  an  oral  argument  by  Mr.  Hardy. 

BIKAN,  J. — ^Upon  the  trial,  it  was  shown  that  the 
appellants  and  the  Smiths  at  the  time  of  the  execution 
of  the  note  and  mortgage  were  residents  of  San  Diego, 
California ;  that  the  Martins  owned  the  residence  prop- 
erty and  household  furniture  which  they  advertised 
for  sale.  The  advertisement  was  answered  by  a  letter 
from  E.  C.  Smith,  the  agent  of  Marilla  S.  Smith, 
wherein  it  was  stated : 

**I  have  a  very  choice  little  farm  of  25  acres  of  river 
bottom'  land  on  the  Willamette  Eiver.  *  *  20  acres  are 
in  a  high  state  of  cultivation,  producing  immense 
crops  *  •  the  other  five  is  timber  which  is  valuable." 

Pursuant  to  this  letter,  the  parties  met  in  San  Diego 
and  Smith  produced  a  sketch  or  map  of  the  land 
marked  **all  choice  land,  20  acres;  timber,  five  acres." 
During  the  trade  Mr.  Smith  said,  **to  be  exact  there 
are  24.75  acres"  in  the  tract.  The  parties  made  an 
exchange  of  their  respective  properties,  and  the  Mar- 
tin's executed  a  mortgage  in  favor  of  Mrs.  Smith  for 
the  sum  of  $2,000.  Appellants  procured  a  survey  of 
the  land  in  March  after  they  had  established  their 
residence  thereon  in  the  preceding  September,  accord- 
ing to  such  survey  and  measurement  made  by  the  de- 
fendant Martin,  with  the  assistance  of  a  neighbor  they 
computed  the  number  of  acres  in  the  entire  tract  to  be 
20.55  acres  or  4.20  acres  short.  They  also  claimed 
that  there  were  but  13,52  acres  of  land  in  cultivation. 
The  trial  court  found  that   there  was  no  competent 
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evidence  showing  that  there  was  a  shortage  in  the  acre- 
age^ and  that  the  evidence  did  not  establish  that  there 
were  fdlse  or  fraudulent  representations  as  to  acre- 
age made  by  E.  C.  Smith,  but  that  all  the  statements 
made  by  the  said  E.  C.  Smith  were  in  good  faith  ac- 
cording to  the  information  which  he  had  concerning 
the  same  based  upon  the  abstract  of  title  showing  the 
government  survey  of  the  land,  and  upon  the  informa- 
tion given  t6  him  by  the  grantors  who  sold  said  tract 
of  land  t6  Mrs.  Smith;  that  the  value  of  the  land  is 
$350  per  acre. 

The  allegations  of  fraudulent  representation  made 
by  E.  C.  Smith,  the  husband  and  agent  of  defendants' 
grantor,  in  the  exchange  of  the  real  properties  are  not 
sustained  by  the  evidence.  The  area  of  the  land 
traded  to  defendant,  the. Martins,  by  the  Smiths  con- 
sisted of  24.75  acres  according  to  the  government  sur- 
vey, **be  the  same  more  or  less,"  thereof,  and  plats. 
It  was  so  represented  in  the  deed  of  conveyance  from 
the  Smiths  to  the  Martins.  Also  in  several  convey- 
ances shown  in  the  abstract  of  title  furnished  by  the 
Smiths  to  the  Martins  at  the  time  of  the  exchange. 
There  is  no  competent  evidence  that  the  government 
survey  was  incorrect.  The  deputy  county  surveyor 
surveyed  the  31.64  acre  tract.  He  did  not  furnish  any 
field-notes  of  his  survey  nor  state  in  what  manner  the 
survey  was  made.  His  conclusion  was  based  upon 
the  assumption  ithat  the  6.89  acre  tract,  which  had  been 
sold  off  from  the  larger  lot,  was  correct.  He  figured 
the  number  of  acres  sold  to  defendant  from  a  measure- 
ment made  by  defendant  Martin  and  another,  neither 
of  whom  were  surveyors,  and  made  the  number  of 
acres  of  the  cultivated  land  13.11  acres  instead  of  20 
acres  as  defendants  claim  Smith  refpresented.  In 
doing  this  the  deputy  surveyor  assumed  that  the  lay- 
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men  who  made  the  measurements  had  made  a  correct 
plat  of  the  tract  with  the  proper  angles. 

1.  The  testimony  is  not  convincing  or  sufficient  to 
Overcome  the  government  survey  and  field-notes.  The 
burden  of  proof  is  upon  the  appellants.  United 
States  government  surveys  are  presumed  to  be  cor- 
rect. Before  courts  will  correct  such  surveys  that 
have  been  acted  upon  and  upheld  by  the  United  States 
Land  Department,  and  overthrow  the  credit  due  them 
as  established  by  the  field-notes,  a  mistake  therein 
must  be  shown  by  clear  and  cogent  testimony:  Blair 
et  al.  V.  Brotm,  17  Wash.  570  (50  Pac.  483) ;  WhiU 
aker  v.  McBride,  197  U.  S.  510  (25  Sup.  Ct.  Eep.  530, 
49  L.  Ed.  857) ;  Kneeland  v.  Korter,  40  Wash.  359  (82 
Pac  608,  1  L.  E.  A.  (N.  S.)  745). 

2.  Before  making  the  exchange,  the  defendant  Mar- 
tin wrote  to  a  banker  at  Eugene  in  regard  to  the  value 
of  the  Oregon  property  and  was  urged  by  Smith  to 
come  to  Oregon,  and  make  an  investigation  himself. 
After  the  respective  conveyances  were  made,  the  ap- 
pellants came  to  Lane  County,  examined  and  moved  on 
to  the  land,  and  wrote  Smith  that  they  were  satisfied 
with  the  farm.  The  trade  of  the  Oregon  farm  to  de- 
fendant Martin  was  made  in  gross  and  not  by  the 
acre:  Ogilvie  v.  StacJcland,  92  Or.  352  (179  Pac.  669). 

3.  After  a  careful  reading  of  the  testimony  in  the 
case,  we  approve  the  finding  of  the  trial  court  to  the 
effect  that  the  complaint  of  fraud  had  not  been  sus- 
tained by  the  evidence. 

The  decree  of  the  lower  court  is  therefore  affirmed. 

ApiFIBMED. 

McBfimB,  C.  J.|  and  Johns  and  Benksxi,  JJ.,  con- 
cur. 
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Submitted  <m  brief  September  2,  affirmed  September  9,  1919. 

STATE  V.  MARCO. 

(183  P««.  653.) 

liAb— When  Evldbnea  Siutatiui  Convtction  of  TJsliig  Purse-nets  TTnUw- 
fuUy. 

1.  Where  parties  convicted  of  violating  Laws  of  1917,  page  403,  Sec- 
tion 2,  stipulated  that,  in  purse-net  fishing,  removing  the  net  from  the 
water  and  emptying  it  of  the  catch  of  fish  is  a  necessary  part  of  the 
fishing  operation,  one  permitting  his  seine  to  drift  with  the  tide  across 
the  dead-line  int6  the  forbidden  territory,  and  there  causing  same  to 
be  lifted  from  the  water  to  the  vessel,  is  guilty  of  violation  of  such 
statute,  although  the  fish  entered  the  seine  outside  of  the  forbidden 
territory  and  the  seine  was  dosed  before  drifting  across  the  line. 
Bennett,  J.,  Dissenting. 

From  Clatsop:  James  A.  Eakik,  Judge. 

In  Banc. 

The  defendant  is  charged  with  having  violated  the 
provisions  of  Section  2  of  Chapter  207  of  the  Laws  of 
1917,  by  fishing  for  salmon,  with  a  purse-net,  in  a 
portion  of  the  Columbia  Eiver,  in  which  such  fishing 
is  prohibited  by  the  act  mentioned.  Upon  the  trial 
in  the  lower  court,  the  facts  in  the  case  were  stipu- 
lated as  follows: 

**  There  being  no  disagreement  between  the  parties 
to  this  action  as  to  the  actual  facts  pertaining  to  the 
matter,  for  the  purpose  of  setting  the  same  out  in 
writing  so  that  there  will  be  no  misunderstanding 
thereto,  it  is  hereby  stipulated  and  agreed  between 
the  parties  that  the  following  constitutes  the  actual 
facts  in  the  case: 

**That  said  defendant  was  the  owner  and  operator 
of  a  purse  seine,  under  a  duly  and  regularly  issued 
purse  seine  license  of  the  State  of  Oregon ;  that  on  the 
day  complained  of  in  the  complaint,  he  was  operating 
said  purse  seine  westerly  on  that  certain  line  de- 
scribed in  Chapter  207  of  the  Laws  of  1917,  and  was 
fishing  for  salmon^  by  means  of  a  device  known  as  a 
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purse  seine;  that  in  such  opera1;ion  he  laid  out  his 
purse  seine  westerly  of  said  line  in  the  Columbia 
Eiver  and  the  action  of  the  tide  carried  the  said  purse 
seine  into  the  Columbia  Eiver  in  an  easterly  direction, 
and  east  of  that  said  certain  line  hereinbefore  men- 
tioned'; that  just  before  reaching  said  certain  line,  he 
caused  the  purse  seine  to  be  brailed,  meaning  thereby 
that  the  net  was  pursed  or  drawn  in  such  a  manner 
that  no  fish  could  then  be  entrapped  in  the  said  purse 
seine;  that  after  such  brailing  or  enclosing  process, 
he  allowed  the  net  with  the  fish  caught  west  of  said 
line  to  be  carried  by  the  action  of  the  tide  east  of  that 
certain  line  in  waters  of  the  Columbia  River  and  after 
the  net  arrived  at  a  point  about  one  hundred  yards 
easterly  of  that  certain  line,  he  caused  the  net  to  be 
taken  from  the  water  and  then  onto  the  deck  of  the 
purse  seine  vessel  and  the  fish  removed  from  the  net 
onto  the  deck  of  said  purse  seine  vessel. 

'*It  being  stipulated  that  the  fish  were  .actually 
caught  before  the  net  was  pursed  or  enclosed,  and 
westerly  of  the  line  mentioned. 

'  *  It  is  further  stipulated  that  in  purse  seine  fishing, 
the  act  of  removing  the  net  .from  the  water  and  empty- 
ing the  same  of  the  catch  of  fish  is  a  necessary  part  of 
the  fishing  operation. 

*'It  is  further  stipulated  that  it  was  impossible  in 
this  case  to  catch  any  fish  in  the  net  after  it  arrived 
at  the  said  designated  line  by  reason  of  the  fact  that 
the  said  net  had  been  brailed,  as  mentioned.  It  is  fur- 
ther stipulated  that  this  action  shall  be  tried  by  the 
court  without  a  jury.*' 

A  judgment  of  conviction  followed,  from  which  the 
defendant  appeals.  Affirmbd. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Messrs.  Norblad  &  Hesse. 

For  the  State  there  was  a  brief  prepared  and  sub- 
mitted by  Mr.  Jasper  J.  Barrett,  District  Attorney, 
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BENSON,  J. — 1.  The  sole  question  submitted  for 
our  consideration,  by  this  appeal,  is  this:  Do  the 
stipulated  facts  constitute  a  violation  of  the  provisions 
of  the  act  of  1917 1    This  law  is  as  follows : 

**It  shall  be  unlawful  for  any  person  or  •  •  cor- 
poration, to  fish  for  salmon,  sturgeon  or  other  anad- 
romous  fish  by  means  of  devices  known  as  purse  seines 
in  any  of  the  waters  of  the  Columbia  River  in  the 
State  of  Oregon  or  over  which  the  State  of  Oregon 
has  concurrent  jurisdiction,  east  of  a  certain  line 
which  shall  be  drawn  from  the  present  inshore  end  of 
the  north  jetty  on  the  Columbia  Eiver  to  the  knuckle 
of  the  south  jetty  on  said  river,  which  knuckle  is  ap- 
proximately four  miles  westerly  from  the  Government 
dock  at  Fort  Stevens.  Said  line  will  pass  approxi- 
mately three  eighths  (%)  of  a  mile  westerly  from 
Buoy  No.  10,  as  shown  on  the  Coast  Geodetic  Survey 
Chart  No.  6151,  dated  Jan.  5th,  1917/' 

Was  the  defendant  fishing  in  forbidden  waters,  when 
he  permitted^  his  seine  to  drift  with  the  tide  across 
the  dead-line,  into  the  forbidden  territory,  where  he 
caused  the  seine  to  be  lifted  from  the  water  to  the 
deck  of  his  vessel!  The  defendant  urges  that  since 
the  seine  was  brailed  or  pursed,  so  that  no  fish  could 
thereafter  be  entrapped  in  the  net,  before  it  was  car- 
ried over  the  line,  and  so  remained  until  it  was  finally 
lifted  into  the  boat,  it  cannot  be  sqid  that  he  has  vio- 
lated the  law  by  fishing  east  of  the  line. 

With  the  assistance  of  able  and  industrious  counsel, 
representing  both  plaintiff  and  defendant,  we  have 
succeeded  in  discovering  but  one  authority  which 
throws  any  light  upon  the  problem  thus  presented,  and 
that  is  the  case  of  the  Ship  Frederick  Gerring  Jr.  v. 
The  Qiicen,  27  Canada  Supreme  Court  Reports,  271. 
In  this  case,  an  American  fishing  schooner  had  been 
fishing  at  a  point  more  than  three  marine  miles  from 
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the  coast  of  Nova  Scotia,  and  after  the  seine  was 
pursed  up  and  secured  to  the  schooner,  and  while  the 
crew  were  engaged  in  the  act  of  baling  the  fish  out  of 
the  seine  with  a  long-handled  dip-net,  the  vessel 
drifted  to  a  point  within  a  mile  and  a  half  of  the  coast, 
where  she  was  seized  by  the  authorities,  and  con- 
demnation proceedings  followed,  for  a  violation  of  the 
treaty  between  the  United  States  and  Great  Britain, 
and  of  certain  English  statutes.  By  the  convention  of 
1818,  the  United  States  renounced  forever, 

*'Any  liberty  heretofore  enjoyed  to  take,  dry  or 
cure  fish  on  or  within  three  marine  miles  of  any  of 
the  coasts,  bays,  creeks,  or  ^  harbours  of  His  said 
(Brittanic)  Majesty's  Dominions  in  America.'* 

In  harmony  with  this  treaty,  it  was  enacted  by  the 
Canadian  parliament,  that, 

**If  a  foreign  ship  (uillicensed)  has  been  found  fish- 
ing or  preparing  to  fish,  or  to  have  been  fishing  in 
British  waters  within  three  marine  miles,  etc.,  she  shall 
be  forfeited." 

There,  as  here  then,  the  question  was:  Was  she 
''fishing"  at  the  time  of  the  seizure!  The  opinion  of 
the  coTirt,  which  is  quite  extended  and  elaborate,  con- 
tains the  following : 

' '  The  act  of  fishing  is  a  pursuit  consisting,  not  of  a 
single  but  of  many  acts  according  to  the  nature  of  the 
fishing.  It  is  not  the  isolated  act  alone  either  of  sur- 
rounding the  fish  by  the  net,  or  by  taking  them  out  of 
the  water  and  obtaining  manual  custody  of  them.  It 
is  a  continuous  process  beginning  from  the  time  when 
tlje  preliminary  preparations  are  being  made  for  the 
taking  of  the  fish  and  extending  down  to  the  moment 
when  they  are  finally  reduced  to  actual  and  certain 
possession.  That,  at  least,  is  the  idea  of  what  'fish- 
ing,' according  to  the  ordinary  acceptation  of  the 
word,  means,  and  that,  I  think,  is  the  meaning  which 
we  must  give  to  the  words  in  the  statutes  and  treaty. 
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There  is  here,  as  I  conceive,  no  need  for  interpreta- 
tion, and  the  fundamental  canon  is :  *  Do  not  interpret 
where  there  is  no  need  of  interpretation.'  If  when 
the  S.  S.  *  Aberdeen,'  moving  eastward  saw  the  'Ger- 
ring,'  a  mile  and  three-quarters  from  shore,  engaged 
as  I  have  described,  some  of  her  crew  baling  fisji  from 
the  water,  others  assisting  to  confine  the  fish  into 
smaller  and  smaller  compass,  so  as  to  be  more  easily 
secured;  others  driving  the  fish  within  the  ambit  of 
the  dip  net  by  splashing  with  their  oars  in  the  water ; 
others  sorting  and  dressing  and  otherwise  treating 
the  fish,  the  question  were  asked:  *What  is  the  vessel 
doingT'  "Would  not  the  inevitable  answer  be:  *She  is 
flushing !'  and  if  any  one  on  board  could  be  found  bold 
enough  to  aflSrm  that  she  was  not  'fishing,'  that  that 
operation  was  completed  hours  before,  when  the  seine 
Was  pursed  up  and  the  mackerel  therein  enclosed, 
would  he  not  be  set  down  as  either  ignorant  of  lan- 
guage or  as  bereft  of  reason! 

**Even  if  the  question  depended  upon  the  'taking' 
of  the  fish,  I  do  not  understand  that  fish  are  'taken' 
when  they  are  enclosed  in  a  seine,  or  encompassed 
about  by  it.  They  are  still  alive  in  their  native  ele- 
ment, possibly  with  few  but  still  with  some  chances  of 
escape.  As  I  understand,  they  are  never  all  taken; 
numbers  escape.  There  is  the  contingency  of  the  seine 
breaking,  or  the  fish  falling  from  the  dip  net  between 
the  seine  and  vessel,  or  of  a  storm  arising  and  the  ves-. 
sel  breaking  away  from  the  seine  altogether.  And 
there  are,  doubtless,  many  other  chances  of  escape. 
The  'fishing'  is  not  over — ^although  there  may  be  a 
moral  certainty  that  the  fish  will  eventually  be  secured 
— ^until  as  a  fact  they  are  secured. ' ' 

In  addition  to  the  persuasive  argument  which  we 
have  just  quoted,  we  are  impressed  with  the  fact  that 
fishing  with  purse-seines  is  looked  upon  with  disfavor 
by  legislators,  and  the  act  upon  which  the  prosecution 
herein  is  based  is  in  the  nature  of  a  police  regulation 
of  a  type  of  fishing  which  calls  for  restraint.    This  is 
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indicated  by  the  fact  that  the  act  of  1917  was  amended 
by  Chapter  269,  Laws  of  1919,  so  as  to  make  it  unlaw- 
ful, within  the  specilBed  area,  **to  have  any  devices 
known  as  purse-seines,  whether  fishing  or  not,  in  any 
of  the  waters  of  the  Columbia  Eiver  in  the  State  of 
Oregon  or  over  which  the  State  of  Oregon  has  concur- 
rent jurisdiction,  etc."  The  opinion  from  which  we 
have  already  quoted,  speaks  of  fishing  with  purse- 
seines  as —  ^ 

**a  business  that,  according  to  present  light,  and  pres- 
ent scientific  knowledge,  may  be  characterized  as 
nefarious,  a  business,  the  tendency  of  which  is  to  anni- 
hilate for  all  time  the  fish-food  supply  of  this  conti- 
nent, a  business,  too,  which,  so  far  as  Canadian  waters 
are  concerned,  has  been  prohibited  and  criminalized." 

« 

It  appears  to  us  quite  conclusive  that,  since  the  par- 
ties hereto  have  stipulated  that  *'in  purse-seine  fish- 
ing, the  act  of  removing  the  net  from  the  water  and 
emptying  the  same  of  the  catch  of  fish  is  a  necessary 
part  of  the  fishing  operation,"  it  is  not  our  province 
to  determine  what  particular  steps  in  the  fishing  are 
Intended  to  be  prohibited  by  legislative  enactment. 

The  defendant  was  *^  fishing"  in  forbidden  waters 
and  the  judgment  must  be  affirmed.  Apfibmed. 

BbnitotTi  J.,  dissents. 
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Argued  July  16,  affirmed  September  9, 1919. 

EOSEBUBO  NAT.  BANK  v.  CAMP. 

(183  Pac.  fS55.) 

Appeal  and  Srror— Wltbont  Objection  to  OoniizmAtlott  of  Sale  Jnils- 
dictional  Qneatlona  Only  Berlewable. 

1.  Where  bo  application  to  eet  aside  the  order  of  eonftrmation  of 
sale  of  real  property  was  made,  and  there  was  no  attempt  to  call  the 
lower  court's  attention  to  want  of  service  on  defendants  of  motion  to 
confirm  as  yiolating  the  eourt  rules,  and  there  being  no  action  in  the 
lower  court  raising  and  reserving  this  or  other  questions,  the  review 
is  limited  to  jurisdictional  questions  and  sufficiency  of  pleadings. 

Execution— Berrice  of  Motion  to  Oonflrm  Bale  Unnecessary. 

&  Section  241,  subdivision  2,  L.  O.  L.,  as  amended  by  Laws  of  1917, 
page  64,  requires  the  court  to  allow  the  order  confirming  sale,  unless 
upon  hearing  it  satisfactorily  appears  tliat  the  salo  proceedings  were 
substantially  irregular  to  the  probable  injury  of  the  objector,  and  ser- 
vice upon  the  judgment  debtors  of  a  motion  to  confirm  is  not  required 
by  statute,  and,  where  they  had  knowledge  of  the  final  decree  direct- 
ing sale,  they  cannot  be  heard  to  complain  of  not  being  served. 

Execntlon—- Notice  to  Oonflrm  Sale  of  Land  Subject  to  Bnlo  of  Ooort. 

3.  A  court,  granting  an  order  of  confirmation  of  sale  of  real  prop- 
erty, may  construe  its  own  rules  as  to  requiring  service  of  motion  to 
confirm  sale  of  real  property  upon  the  judgment  debtor. 

From  Douglas :  Gbobgb  F.  Skipwokth^  Judge, 

Department  2. 

This  is  an  appeal  by  defendants  from  an  order  of 
confirmation  of  sale  of  real  property.  A  resale  of  the 
property  was  directed  by  this  court  upon  a  former  ap- 
peal of  the  cause:  See  Rosehurg  Nat.  Bank  v.  Camp, 
89  Or.  67  (173  Pac.  313).  After  entering  the  mandate 
of  this  court,  the  trial  court  ordered  that  upon  appli- 
cation of  the  plaintiff  an  alias  execution  issue  upon 
the  decree  of  foreclosure  for  a  resale  of  the  property. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Albert  Abraham, 


340  BosEBURG  Nat.  Bane  v.  Camp.  [93  Or. 

'  For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Benjamm  L.  Eddy. 

BEAN,  J. — 1.  The  assignments  of  error  specify  that 
the  court  erred  in  hearing  the  motion  for  confirmation, 
and  entering  the  order  of  confirmation  without  notice 
to  defendants  as  required  by  the  rules  of  the  trial 
court.  Section  241,  L.  0.  L.,  as  amended  by  General 
Laws  of  Oregon,  1917,  page  64,  entitles  the  plaintiff 
in  the  writ  of  execution,  on  motion  therefor,  to  have 
an  order  confirming  the  sale,  unless  the  judgment 
debtor,  or  in  case  of  his  death  his  representatives, 
shall  file  with  the  clerk,  within  ten  days  after  the  re- 
turn of  the  execution,  his  objections  thereto.  The 
record  discloses  no  objection  to  the  confirmation  of 
sale.  No  illegal  procedure  in  making  the  sale  has  been 
pointed  out  No  application  was  made  to  the  trial 
court  to  set  aside  the  order  of  confirmation  nor  any 
attempt  made  to  call  the  attention  of  that  court  to  any 
irregularity  in  the  sale  or  want  of  service  of  the  mo- 
tion, so  as  to  obtain  any  ruling  in  regard  thereto.  In 
the  absence  of  some  action  in  the  lower  court,  raising 
and  reserving  other  questions,  review,  upon  appeal, 
is  limited  to  jurisdictional  questions,  and  the  suffi- 
ciency of  the  allegations  of  the  pleadings:  Marks  v. 
First  Nat.  Bank,  84  Or.  601  (145  Pac.  673). 

2,  3.  Even  if  objection  to  the  confirmation  of  sale 
had*  been  filed  on  behalf  of  defendants,  the  mandate  of 
subdivision  2j  Section  241,  requires  the  court  to  allow 
the  order  confirming  the  sale,  unless  upon  the  hearing 
it  satisfactorily  appear,  that  there  were  substantial 
irregularities  in  the  proceedings  concerning  the  sale, 
to  the  probable  loss  or  injury  of  the  objector.  It  is 
not  shown  nor  suggested  that  the  rights  of  the  de- 
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f endants  have  been  prejudiced  in  any  manner  in  the 
matter  of  the  sale  which  was  confirmed :  See  Wolfer  v. 
Hursty  50  Or.  218  (91  Ppc.  366).  A  resale  was  granted 
in  this  case  upon  the  former  appeal  in  order  that  the 
sale  ,of  personal  and  real  property  might  be  made  sepa- 
rately, so  as  not  to  complicate  the  matter  of  redemp- 
tion. That  object  has  been  attained.  The  trial  court 
in  granting  the  order  of  confirmation  did  not  construe 
its  rules  to  require  service  of  the  motion  for  confirma- 
tion. Obviously,  the  same  power  that  adopted  the  rule 
could  construe  it :  15  C.  J.,  §  294.  A  final  decree  had 
been  entered  in  the  case  directing  that  the  property 
be  sold.  The  defendants  had  knowledge  of  this.  An 
alias  execution  was  regularly  issued  and  the  property 
duly  advertised  for  sale  and  sold.  The  defendants  no 
doubt  expected  that  such  proceedings  would  be  taken. 
The  sale  was  ordered  confirmed  without  objection. 

In  the  case  of  Brcmd  v.  Baker,  4ti  Or.  426  (71  Pac. 
320),  former  Justice  Bean  said  in  the  opinion: 

**The  law  does  not  require  notice  to  a  judgment 
debtor  of  a  proposed  effort  to  collect  the  judgment 
against  him,  nor  of  the  levy  and  sale  of  his  property 
under  an  execution  issued  thereon,  except  by  the  filing 
of  a  sheriff's  certificate  in  the  county  clerk's  office, 
and  the  publication  and  posting  of  notices  of  sale.'' 

In  order  for  defendants  to  raise  any  issue  concern- 
ing the  sale,  of  the  real  estate,  it  was  necessary  for 
them  to  file  objections  thereto  within  the  time  provided 
by  the  statute.  Not  having  done  so  they  have  no  cause 
for  complaint.  Our  statute  does  not  require  service 
upon  the  judgment  debtor,  of  a  motion  for  confirma- 
tion of  sale.  Counsel  for  defendants  does  not  claim 
that  it  doe& 
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We  find  in6  prejudicial  error  in  the  record.    The 
judgment  of  the  lower  court  is  therefore  affirmed. 

Affirmed. 

McBbidb^  C.  J.,  and  Johns  and  Bennett,  J  J.,  con- 
cur. 


Argued  at  Pendleton  October  29,  affirmed  and  modified  Deeember  24, 
1918.  Argued  on  rehearing  at  Pendleton  May  5,  former  opinion 
Adhered  to  September  9,  1919. 

EUNNELLS  v.  LEFFEL. 

(176  Pae.  802.) 

Partnendilp— Ihity  of  Partners— Gtood  Faltb. 

1.  One  partner  owes  a  duty  to  the  other  partner  of  fair  dealing,  and 
this  relationship  continues  even  after  the  dissolution  of  the  partner- 
ship, as  to  the  items  or  contracts  or  assets  remaining  unsettled. 

[As  to  agreement  to  share  losses  as  essential  to  existence  of 
partnership  relation,  see  note  in  Ann.  Gas.  1913B,  1335.] 

Pirtnership—DlaiolQtion— Action  for  Accounting— Pleading— Ftand 
— ^Neglect 

2.  In  suit  against  a  former  partner  for  an  accounting,  any  fraud, 
neglect  or  misfeasance  must  be  alleged  in  order  to  be  available. 

Partnership — Contracts — ^Acconnting-^Dlssolntion. 

3.  A  contract  with  a  partnership  for  the  handling  of  real  and  per- 
sofnal  property  and  the  payment  of  commission  for  the  sale  thereof 
dies  with  the  dissolution  of  the  partnership,  and  where  after  dissolu- 
tion one  partner  allows  a  contract  of  sale  to  be  canceled,  and  a  new 
contract  is  entered  into  whereby  the  seller  transfers  the  property  to 
a  third  person,  another  partner  is  not  entitled  to  participate  in  a  com- 
mission paid  in  connection  with  the  second  transfer. 

Costs— Equity. 

4.  In  a  suit  in  equity  for  an  accounting,  the  taxing  of  costa  is  a 
matter  within  the  discretion  of  th«  trial  court  as  between  the  account- 
ing parties,  but  third  persons  made  defendants  for  the  sole  purpose  of 
attaching  property  in  their  hands  should  be  allowed  costs  on  dismissal 
of  the  complaint:  Section  567,  L.  O.  L. 

ON  BEHEARINO. 
Partnership— Accounting— Fraud — ^Necessity  of  Pleading. 

5.  In  suit  between  partners  for  an  acconntinjr  of  commissions  earned 
on  ft  saloi  which  sale  was  not  consummated  by  the  buyer|  but  rescinded, 
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and  the  property  resold  to  the  buyer's  wife,  to  be  a^ireilable  as  a  ^ound 
of  recovery,  fraud,  collusive  or  otherwise,  in  that  such  second  sale  to 
the  wife  was  a  subterfuge  to  prevent  plaintiff  from  receiving  his  share 
of  the  commission  earned  ^n  the  original  sale,  must  be  pleaded. 

Bean,  Bxnnbtt  and  Johns,  JJ.,  Dissenting. 

From  Wallowa :  John  W.  Knowlbs,  Judge. 

In  Bana 

This  is  a  suit  for  an  accounting  between  A.  M.  Bnn- 
nells,  plaintiff,  and  W.  E.  Leffel,  defendant.  '  The 
other  defendants  are  brought  in  the  case  for  the  pur- 
pose of  attaching  funds  placed  in  their  hands  by  the 
defendant,  W.  E.  Leffel. 

In  1915  and  up  to  the  latter  part  of  the  year  1916 
plaintiff  and  defendant  W.  E.  Leffel  were  partners  in 
the  real  estate  business  under  the  firm  name  and  style 
of  Leffel  &  Bunnells,  each  having  an  undivided  one- 
half  interest  in  the  business.  Some  time  shortly  be- 
fore the  1st  of  January,  1917,  the  partnership  was 
dissolved-  In  the  fall  of  1915  the  partnership  had  a 
contract  with  one  C.  B.  Mays  for  the  sale  of  twenty- 
four  hundred  (2400)  acres  of  land  near  North  Powder, 
Oregon,  together  with  personal  property  used  in  con- 
nection with  the  same.  In  Novembei:,  1915,  a  sale  was 
negotiated  by  said  partnership  of  the  farm  and  per- 
sonal property  of  C.  B.  Mays  to  G.  P.  Higinbotham, 
the  real  property  being  sold  for  $45,000  and  the  per- 
sonal property  for  several  thousand,  the  exact  amount 
not  appearing  in  the  evidence.  At  the  time  of  making 
this  sale  Higinbotham  paid  $3,000  to  Mays  in  cash, 
and  within  a  few  months  made  a  further  payment  of 
$6,000.  The  partnership  was  to  receive  the  sum  of 
$6,000  commission,  and  $500  thereof  was  paid  in  cash 
und  an  allowance  for  expense,  at  the  time  of  making 
the  sale.  At  such  time  G.  P.  Higinbotham  executed 
certain  notes  covering  the  balance  of   the   purchase 
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price  to  C.  B.  Mays,  and  on  December  11, 1915,  $20,000 
of  said  notes  were  placed  in  the  hands  of  J.  E.  Len- 
hart  of  North  Powder  to  hold  and  collect  the  same. 
At  the  time  of  such  delivery  a  contract  was  entered 
into  between  the  partnership  and  C.  B.  Mays,  wherein 
said  partnership  was  given,  to  secure  the  balance  of 
their  commission  amounting  to  $5,500,  an  interest  in 
said  notes,  and  the  agreement  with  the  escrow-holder 
provided  for  the  payment  of  their  interest  as  the 
amount  of  the  notes  should  be  collected,  and  attached 
thereto  was  another  memorandum  stating  in  effect 
that  the  interest  of  said  partnership  in  said  notes 
would  cease  and  determine  in  the  event  they  were  not 
paid.  During  the  following  year  C.  B.  Mays  had  some 
difficulty  with  G.  P.  Higinbotham  about  the  payment 
for  the  personal  property  sold,  and  in  the  fall  of  1916 
one  of  the  notes  due  in  connection  with  the  contract 
of  sale  was  not  paid  by  G.  P.  Higinbotham,  and  from 
that  date  on  until  in  July,  1917,  efforts  were  made  on  , 
the  part  of  C.  B.  Mays  to  obtain  payments  on  his  con- 
tract, and  ejectment  proceedings  against  G.  P.  Hig- 
inbotham were  threatened  by  C.  B.  Mays.  In  the 
purchase  of  this  land  from  C.  B.  Mays,  Maggie  Hig- 
inbotham, the  wife  of  G.  P.  Higinbotham,  refused  to 
join  but  continued  to  operate  her  own  ranch  near 
Echo,  Oregon.  On  the  sixth  day  of  July,  1917,  G.  P. 
Higinbotham  and  C.  B.  Mays  in  the  presence  of  the 
defendant  W.  E.  Leffel  canceled  the  contract  of  sale 
and  purchase  between  Mays  and  Higinbotham,  and  the 
notes  executed  by  G.  P.  Higinbotham  were  surren- 
dered to  him.  On  the  same  day  C.  B.  Mays  agreed  to 
sell  the  real  estate  theretofore  contracted  to  be  sold 
to  G.  P.  Higinbotham  to  his  wife,  Maggie  Higin- 
botham, for  $39,000,  $17,000  to  be  paid  in  cash  and 
the  balance  in  notes.    For  making  this  sale  W.  E. 
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Leffel  received  $4,400  in  cash  and  a  note  of  Maggie  v 
Higinbotham  for  $1,500  as  commission.  This  sale 
was  consummated  about  the  sixth  day  of  August,  1917, 
by  the  execution  of  a  deed  to  Maggie  Higinbotham  of 
the  property  of  the  Mays  ranch.  On  August  31, 1917, 
plaintiff  filed  liis  suit  for  an  accounting,  setting  forth 
therein  the  creation  of  the  partnership  between  plain- 
tiff and:  defendant  Leffel,  the  sale  of  the  Mays  ranch 
to  Higinbotham,  and  the  amount  of  commission  earned 
thereby  by  the  partnership,  the  execution  of  the  notes 
by  G.  P.  Higinbotham  to  C.  B.  Mays,  and  of  the  con- 
tract between  said  partnership  and  Mays  for  an  in- 
terest in  said  notes  to  secure  the  payment  of  the  com- 
mission, and  then  makes  the  following  allegations: 

**That  on  or  about  the day  of ,  1917,  at 

the  request  of  the  said  Higinbotham  and  said  defend- 
ant, W.  E.  Leffel,  the  said  C.  B.  Mays  and  -; —  Mays, 
his  wife,  conveyed  said  lands  to  Maggie  Higinbotham ; 
and  at  all  times  herein  mentioned  the  said  Maggie 
Higinbotham  has  been,  and  now  is,  the  wife  of  the 
said  G.  P.  Higinbotham. 

**That  said  lands  were  so  conveyed  to  the  said 
Maggie  Higinbotham  under  and  by  virtue  of  the  terms 
and  conditions  of  said  contract  between  the  said  Mays 
and  plaintiff  and  said  defendant,  W.  E.  Leffel,  and 
under  and  by  virtue  of  the  terms  and  conditions  of 
said  contract  between  the  said  Mays  and  the  said  G.  P. 
Higinbotham. 

'*That  at  the  time  of  said  conveyance,  on  or  about 
said  — '■ —  day  of  — '• — ,  1917,  the  balance  of  said  pur- 
chase  price  was  paid,  with  the  exception  of  a  part  of 
the  interest  accrued  thereon. 

*'That  on  or  about  said day  of ,  1917,  said 

defendant,  W.  E.  Leffel,  collected  and  received  from 
the  said  Mays  a  certain  sum  (or  certain  sums)  of 
money  in  payment  of  the  balance  of  said  commission, 
and  so  received  and  collected  the  same  as  thcmoney 
of  plaintiff  and  said  defendant  and  as  belonging  to 
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plaintiflf  and  said  defendant  by  reason  of  said  sale  of 
said  lands  and  personal  property  as  such  partners; 
and  the  said  Mays  paid  said  certain  sum  (or  certain 
sums)  of  money  to  said  defendant,  W.  E.  Leffel,  as  the 
balance  of  said  conmiission.  But  plaintiff  does  not 
know  what  amount  of  money  was  so  paid  by  the  said 
Mays  and  collected  and  received  by  said  defendant, 
W.  E.  Leffel. 

*'That  said  defendant,  W.  E.  Leffel,  has  failed  and 
neglected  to  account  to  or  with  plaintiff  for  said  money 
so  collected  and  received  by  said  defendant." 

The  complaint  further  alleged  the  insolvency  of 
Leffel  and  asked  for  a  restraining  order  against  the 
said  defendants  in  regard  to  the  funds  in  their  pos- 
session, which,  it  was  alleged,  was  the  commission  re- 
ceived on  the  sale  to  Maggie  Higinbotham.  The  an- 
swer admits  in  effect  the  partnership  that  had  existed 
between  plaintiff  and  defendant  W.  E.  Leffel,  the  sale 
of  the  C.  B.  Mays  ranch  to  G.  P.  Higinbotham,  and 
the  conmiission  earned  thereby,  the  interest  of  the 
partnership  in  the  notes  given  by  Higinbotham,  and 
then  set  forth  that  such  interest  in  said  notes  would 
terminate  in  the  evelit  they  were  not  paid,  and  that  by 
reason  of  the  failure  of  G.  P.  Higinbotham  to  carry 
out  his  contract  of  purchase,  the  contract  had  been 
canceled  and  surrendered  up  by  G.  P.  Higinbotham, 
and  the  notes  canceled  and  returned  to  him.  That 
the  partnership  had  no  further  interest  in  and  to  said 
notes  or  commission  represented  thereby,  and  set  up 
as  a  counterclaim  a  request  for  an  accounting  of  other 
partnership  matters  as  against  the  plaintiff  herein. 
A  decree  was  entered  dismissing  the  complaint  and 
denying  the  relief  sought  by  the  defendant  W.  E. 
Leffel  and  dissolving  the  injunction  and  denying 
costs  to  either  party.    Plaintiff  appeals  generally,  and 
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defendants  file  a  cross-appeal  on    the   ground   that 
their  costs  should  have  been  allowed  to  them. 

Affibmed  akd  Modified. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment' by  Mr.  A.  S.  Cooley. 

For  respondent  W.  E.  Leffel  there  was  a  brief  over 
the  names  of  Messrs.  Cochran  <&  Eberhard  and  Mr. 
A.  W.  Schc^p,  with  oral  arguments  by  Mr.  Colon  R. 
Eberhard  and  Mr.  Scha^upp. 

For  respondents  Alice  Leffel,  First  National  Bank 
of  Joseph  and  First  Bank  of  Joseph,  as  cross-appel- 
lants, there  was  a  brief  over  the  names  of  Messrs. 
Cochran  &  Eberhard  and  Mr.  A.  W.  Schaupp,  with 
oral  arguments  by  Mr.  Colon  B.  Eberhard  and  Mr. 
8cha/upp. 

OLSON,  J. — This  is  a  suit  for  an  accounting  as  to 
moneys  received  by  one  partner  after  a  dissolution  of 
a  partnership  on  contracts  and  notes  made  before  the 
partnership'  was  dissolved.  The  complaint  alleges  in 
substance  that  said  commission  had  been  earned  by 
reason  of  the  sale  of  real  and  personal  property,  and 
to  secure  this  commission  an  interest  in  certain  prom- 
issory notes  executed  by  the  purchaser  of  said  prop- 
erty had  been  assigned  to  the  partnersiiip ;  that  at  the 
reqtest  of  such  purchaser  and  the  defendant,  W.  E. 
Leffel,  a  deed  to  the  property  was  made  to  the  pur- 
chaser's wife,  and  that  such  conveyance  was  made 
under  the  terms  and  conditions  of  the  original  con- 
tract with  the  purchaser;  that  a  commission  was  paid 
to  the  defendant  W.  E.  Leffel,  and  that  such  commis- 
sion was  paid  under  and  by  virtue  of  the  original  con- 
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tract  between  the  partnership  and  C.  B.  Mays,  and  by 
virtue  of  the  agreements  subsequently  made,  giving  an 
interest  in  the  notes  given  by  the  purchaser  of  the 
land.  • 

1,  2.  We  have  read  all  of  the  evidence  carefully  but 
fail  to  find  such  contention  supported.  The  evidence 
shows  that  the  original  contract  between  C.  B.  Mays 
and  G.  P.  Higinbotham  was  canceled  and  the  notes  sur- 
rendered and  that  a  new  contract  was  made  with 
Maggie  Higinbotham  and  consummated.  The  original 
contract  with  G.  P.  Higinbotham  was  for  the  sale  of 
both  real  and  personal  property,  the  real  property 
amounting  to  $45,000,  and  the  personal  property  to 
several  thousand  dollars,  the  exact  amount  not  appear- 
ing. The  sale  to  Maggie  Higinbotham  was  for  the 
real  property  only,  the  consideration  being  $39,000. 
The  original  commissioli  to  be  p^id  to  the  partnership 
was  $6,000,  of  which  $500  was  paid  at  the  time  of  mak- 
ing the  contract  of  sale.  The  commission  collected 
by  W.  E.  Leffel  was  $5,900.  There  is  evidence  in  the 
record  upon  which  the  lower  court  could  have  found 
that  defendant  W.  E.  Leffel  conspired  with  C.  B. 
Mays  to  ca!icel  the  old  contract  and  have  the  property 
transferred  to  Maggie  Higinbotham  merely  as  a  sub- 
terfuge in  order  to  defraud  his  former  partner  out  of 
his  share  of  the  commission,  but  nowhere  in  the  com- 
plaint is  there  an  allegation  of  fraud  on  the  part  of 
W.  E.  Leffel,  nor  of  any  conspiracy.  There  is  evi- 
dence that  would  seem  to  show  that  W.  E.  Leffeldid 
tiot  take  his  former  partner  into  his  confidence  as  to 
the  exact  situation  in  regard  to  the  Mays-Higinbotham 
deal,  nor  give  his  former  partner  an  opportunity  to 
protect  himself  in  saving  his  share  of  the  commission, 
but  there  are  no  allegations  in  the  complaint  as  to 
these  matters.    The  complaint  seeks  an  accounting  as 
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to  the  proceeds  of  a  certain  definite  contract  and  the 
notes  securing  the  same.  The  evidence  of  the  plain- 
tiff clearly  shows  that  these  notes  were  not  paid,  and 
that  no  proceeds  were  received  under  the  terms  of  said 
contract.  It  is  true  that  one  partner  owes  a  duty  to 
the  other  of  fair  dealing,  and  that  this  relation- 
ship continues  even  after  the  dissolution  of  a  part- 
nership as  to  the  items  or  contracts  or  assets  remain- 
ing unsettled,  but  the  relation  of  partnership  does  not^ 
exist  as  to  matters  outside  of  the  particular  contracts, 
assets  or  items  so  remaining.  It  is  also  true  that  one 
partner  cannot  willfully  dissipate  the  remaining  unset- 
tled assets  and  avoid  liability  for  such  accounts,  but 
in  a  complaint  filed  against  him  the  fraud  or  neglect 
or  misfeasance  complained  of  must  be  set  out.  It  has 
been  held  by  this  court  that  fraud  must  always  be 
alleged  in  order  to  be  available :  Leavengood  v.  McGee, 
50  Or.  233  (91  Pac.  453).  All  of  the  evidence  in  re- 
gard to  the  intention  of  defendant  W.  E.  Leffel  to  de- 
fraud his  former  partner  by  securing  the  cancellation 
of  the  G.  P.  Higinbotham  contract,  by  preventing  a 
loan  being  made  upon  the  property  which  might  have 
prevented  the  cancellation  of  such  contract,  is  clearly 
not  responsive  to  any  allegation  of  the  complaint. 
The  rule  is  clearly  stated  in  Eastman  v.  Jennings-Mo- 
Roe  Logging  Co.,  69  Or.  1,  7  (138  Pao.  216,  218,  Ann. 
Gas.  1916A,  185),  as  follows: 

**  Section  725,  L.  0.  L.,  states  the  cardinal  rule  of 
evidence  in  the  following  words:  *  Evidence  shall  cor- 
respond with  the  substance  of  the  material  allegations, 
and  be  relevant  to  the  questions  in  dispute.'  Each 
party  shall  prove  his  own  affirmative  allegations  (Sec- 
tion 726,  L.  0.  L.)  that  are  denied  by  the  other  party. 
A  plaintiff  can  recover  only  upon  the  allegations  of 
his  complaint.  The  facts  constituting  his  cause  of  ac- 
tion  must  be  stated  in  his  complaint,  and  these  allega- 
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tions  he  nnist  prove,  if  they  are  denied.  If  he  fails 
to  prove  any  material  allegation  of  his  complaint  that 
has  been  put  in  issue  by  an  answer,  he  must  lose. 

**In  Union  St.  By.  Co.  v.  First  Nat.  Bank,  42  Or. 
611  (72  Pac.  588),  the  rule  is  stated  thus :  *It  has  often 
been  held  by  this  court  that  the  plaintiff  must  pre- 
vail, if  at  aJl,  lipon  the  matters  alleged  in  his  com- 
plaint. •  •  '  '^ 

• 

3.  Plaintiff  contends  strenuously  that  the  moneys 
received  from  the  sale  of  the  property  to  Maggie  Hig- 
inbotham,  whether  such  deal  was  fraudulent  or  not, 
were  nevertheless  paid  to  W.  E.  Leffel  under  and  by 
virtue  of  the  old  coiiimission  contract  between  A.  M. 
Bunnells  and  W.  E.  Leffel  and  C.  B.  Mayfi.  This  con- 
tention is  untenable  for  the  reason  that  a  contract 
with  a  partnership  for  the  handling  of  real  and  per- 
sonal property  and  payment  of  conMuission  for  the 
sale  thereof,  dies  with  the  dissolution  of  the  partner- 
ship. It  is  not  an  assignable  contract.  It  has  served 
its  purpose  in  the  sale  originally  made  to  G.  P.  Hig- 
inbotham,  and  the  rights  to  a  commission  as  to  that 
sale  had  already  accrued.  Such  commission  contract 
was  not  alive  for  the  benefit  of  the  partnership  for  any 
sale  made  to  third  parties  after  the  dissolution  of  such 
partnership. 

4.  The  defendants  have  filed  a  cross-appeal  on  the 
ground  that  costs  should  have  been  allowed  them  in 
the  lower  court.  The  taxing  of  costs  in  equity  cases  is 
a  matter  within  the  discretion  of  the  trial  court.  In 
view  of  the  fact  that  defendant  W.  E.  Leffel  came  into 
court  seeking  aflSrmative  relief  by  way  of  an  account- 
ing, we  cannot  see  there  was  any  abuse  of  discretion  in 
the  trial  court  in  refusing  him  costs,  but  as  to  the  other 
defendants  who  were  brought  into  court  without  being 
concerned  in  the  proceedings,  other  than  being  in  pos- 
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session  of  moneys  sought  to  be  impounded,  they  are  in 
a  different  position  and  should  be  allowed  their  costs. 
Affirmed  and  modified  as  to  costs. 

Affibmed  anp  Modified, 

Hajeueus^  J.i  absent. 


Former  apinion  adhered  to  on  rehearing  September  9, 1919, 

Ok  Beheabiko. 

(183  Pac.  756.) 

Mr.  A.  8.  Cooley,  for  the  petition. 

Messrs.  Cochran  <&  Eberhard  and  Mr.  A.  W. 
Schav^p,  contra. 

In  Banc. 

BENSON,  J. — ^For  a  general  statement  of  the  facts 
of  this  case  reference  is  made  to  the  former  opinion  of 
this  court  herein :  Rvm/riells  v.  Leffel  et  al.,  a^te,  p.  342 
(176  Pac.  802). 

The  vital  issue,  as  there  disclosed  by  the  complaint, 
and  denied  by  the  answer,  is  this :  Was  the  conveyance 
to  Mrs.  Higinbotham,  executed  on  August  6,  1917, 
made  to  her  in  consummation  of  the  original  contract 
between  Mays  and  Mr.  Higinbotham,  and  at  the  re- 
quest of  the  latter  and  Leffel,  or  was  it  a  new  and 
independent  dealt  The  evidence  of  all  the  parties 
who  participated  in  the  negotiations  of  July  7,  1917, 
tends  to  establish  the  following  facts ;  that  Mays  and 
Leffel  had,  for  some  time  been  importuning  Higin- 
botham to  make  some  payment  upon  his  overdue  notes, 
and  without  success.  On  the  morning  of  July  7th, 
Mays  notified  the  delinquent  vendee  that  he  must 
either  make  a  substantial  payment  or  that  ejectment 
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proceedings  would  immediately  follow.  Higinbotham 
replied  that  he  was  unable  to  make  payment,  and  pro- 
,  posed  to  give  up  the  executory  contract  and  posses- 
sion of  the  land,  in  exchange  for  his  notes.  Mays 
accepted  this  offer,  and  upon  receiving  the  written 
contract  from  Higinbotham,  returned  to  the  latter  his 
unpaid  notes,  and  shortly  thereafter,  notified  Leffel  of 
what  had  occurred.  Leffel  then  had  a  conversation 
with  Higinbotham  and  his  wife,  in  which  she  made  a 
definite  offer  to  buy  the  land  herself  for  $39,000.  This 
offer  wa&  accepted  by  Mays,  and  on  August  7th,  Mays 
and  wife,  Higinbotham  and  wife  and  Leffel  met  at  the 
law  oflSce  of  Mr.  Slater,  in  La  Grande,  at  which  time 
Mrs.  Higinbotham  paid  Mays  $17,000  in  cash,  and  re- 
ceived a  deed  for  the  land  in  her  own  name,  executing 
to  Mays  a  mortgage  in  the  sum  of  $22,000,  for  the  re- 
mainder of  the  purchase  price.  She  testifies,  very 
IK)sitively,  that  her  husband  did  not  furnish  a  dollar 
of  the  money  which  she  paid  for  the  land  and  has  no 
interest  therein.  '  She  says  that  Mays  and  Leffel  had 
importuned  her  frequently  to  help  her  husband  in  mak- 
ing payments  under  his  contract,  and  that  she  had 
always  refused  to  do  so,  and  that  her  purchase  of  the 
property  was  entirely  independent  of  any  prior  nego- 
tiations  between  her  husband  and  Mays  and  Leffel. 

The  plaintiff  does  not  undertake  to  meet  this  testi- 
mony with  substantive  evidence  of  any  other  char- 
acter, but  contends  that  since  Mays  always  urged  that 
his  net  price  for  the  land  was  $39,000,  and  that  he  had 
received  that  amount,  he  must  necessarily  credit  Mrs. 
Higinbotham  with  the  $9,000  in  payments  which  had 
been  forfeited  by  her  husband,  and  that  her  relation- 
ship to  the  former  vendee,  and  the  circumstances  sur- 
rounding the  transaction,  indicate  that  the  second 
sale,  to  the  wife,  was  a  deceitful  subterfuge,  perpe- 
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trated  by  the  several  parties  thereto,  in  order  to  pre- 
vent the  plaintiff  from  receiving  his  share  of  the  com- 
mission earned  by  negotiating  the  original  sale.  If 
this  contention  be  the  correct  one,  then  the  conduct  of 
Leffel,  M'ays,  and  the  Higinbothams  amounted  to  a  col- 
lusive fraud ;  but  the  complaint  does  not  plead  fraud 
of  any  kind,  and  no  rule  of  pleading  is  more  firmly  es- 
tablished than  that  to  be  available  as  a  ground  of  re- 
covery or  defense,  fraud  must  be  pleaded. 

It  follows  that  we  must  adhere  to  our  former  opin- 
ion. FoBMSB  Opinion  Appboved. 

BEAN,  J.,  Dissenting. — This  is  a  suit  for  an  ac- 
counting of  the  partnership  transactions  between  A.  M. 
Bunnells,  plaintiff,  and  W.  E.  Leffel,  defendant,  who 
were  partners  in  the  real  estate  business  under  the 
firm  name  of  Leffel  &  Eunnells,  from  September,  1915, 
to  the  last  of  December,  1916.  Each  had  a  one-half 
interest  in  the  business.  There  was  no  written  agree- 
ment of  partnership. 

Defendant  states  that  the  partnership  arrangement 
was  made  by  degrees.  Mr.  Eunnells  kept  a  law  oflBce 
during  the  time.  As  might  well  be  expected,  differ- 
ences arose  in  regard  to  expenses,  and  after  the  dis- 
solution there  was  a  disagreement  as  to  the  division  of 
commissions. 

A  rehearing  has  been  granted  in  this  case  upon  a 
question  of  fact.  The  former  opinion  appears  in  176 
Pacific  Reporter,  802.  Soon  after  the  time  of  the  part- 
nership agreement  the  firm  obtained  a  contract  or 
option  for  the  sale  of  2,400  acres  of  land  near  North 
Powder,  Oregon,  for  one  C.  B.  Mays  for  the  price  of 
$39,000.  All  over  that  amount  obtained  for  the  land 
was  for  the  benefit  of  Leffel  &  Eunnells.  About  No- 
vember, 1915,  a  sale  of  the  land  was  negotiated  by  the 
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firm  to  G.  P.  Higinbotham,  for  $45,000,  making  a  com- 
mission of  $6,000  for  Leffel  &  Runnells,  Three  thou- 
sand dollars  in  cash  was  paid  to  Mays,  and  about  the 
next  March,  a  payment  of  $6,000  was  made.  At  the 
time  of  sale,  $400  cash  was  paid  Leffel  &  Bunnells,  and 
an  allowance  made  to  Mays  for  expenses  of  $100,  mak- 
ing a  payment  of  $500  on  the  commission.  A  contract 
of  sale  from  C.  B.  Mays  to  G,  P.  Higinbotham  was 
executed,  and  also  certain  notes  covering  the  balance 
of  the  purchase  price.  The  notes  were  dated  Novem- 
ber 1,  1915,  bearing  interest  8  per  cent.  On  the 
eleventh  day  of  December  of  that  year  an  agreement 
In  writing  was  entered  into  between  C.  B.  Mays  and 
Leffel  &  Bunnells  for  the  delivery  to  J.  E.  Lenhart  as 
the  holder  of  the  following  portion  of  the  notes :  No.  1 
for  $5,000,  due  November  1,  1916.  No.  2  for  $5,000 
due  November  1, 1917.  No.  3  for  $10,000  due  January 
1,  1918.  The  holder  was  to  use  due  diligence  in  col- 
lecting the  notes.  It  was  agreed  between  the  parties 
that  the  money  collected  on  these  notes  should  be  paid 
in  the  following  manner:  Note  No.  1  for  $5,000,  due 
Noveniber  1,  1916,  $4,000  with  interest  to  be  paid  to 
Mays,  and  $1,000  with  interest  to  be  paid  to  Leffel  & 
Bunnells.  Note  No.  2  for  $5,000,  due  November  1, 
1917,  $4,000,  with  interest  io  be  paid  to  Mays,  and 
$1,000  with  interest  to  Leffel  &  Bunnells.  Note  No.  3 
for  $10,000  due  January  1,  1919.  Six  thousand  fijre 
hundred  dollars  with  interest  to  be  paid  to  Mays,  and 
$3,500  with  interest  to  Leffel  &  Bunnells.  It  was 
stipulated  as  follows: 

'*That  the  intent  of  this  agreement  is  that  the  party 
of  the  first  part  (C.  B.  Mays)  is  the  owner  of  $14,500 
principal  of  the  above  notes,  and  that  parties  of  the 
second  part  (Leffel  &  Bunnells)  are  owners  of  $5,500 
principal  of  the  above  notes.'' 
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Attached  to  the  contract  of  December  11,  1915,  was 
another  memorandum  signed  by  Leffel  &  Bunnells  and 
C.  B,  Mays  and  his  wife  to  the  effect  that  it  was 
agreed  on  December  11,  1915,  as  regards  the  G.  P, 
Higinbotham  notes,  **that  should  said  0.  B.  Mays  be 
compelled  to  take  the  ranch  back  in  lieu  of  payment 
of  the  notes  given  by  G.  P.  Higinbotham,  that  the  in- 
terest of  W.  E,  Leffel  and  A.  M.  Bunnells  in  the  notes 
in  the  above-mentioned  agreement  ceases."  This 
agreement  and  the  $20,000  in  notes  were  delivered  to 
Mr.  Lenhart  to  hold  pursuant  to  the  contract.  He  so 
held  the  notes  and  the  agreement  until  he  left  the  state 
and  turned  them  over  to  another  to  hold  for  the  same 
purposes. 

About  the  time  of  the  sale  of  the  ranch,  Mr.  Mays 
sold  some  livestock  and  other  personal  property  to  Mr. 
Higinbotham,  amounting  in  value  to  seven  or  eight 
thousand  dollars.  The  sale  of  the  personal  property 
is  not  involved  in  this  suit  except  as  it  may  have  a 
bearing  upon  the  transactions  relating  to  the  real  es- 
tate. Leffel  &  Bunnells  were  not  interested  in  the  sale 
of  the  personalty. 

The  matter  drifted  along  until  July,  1917,  without 
any  payment  of  (principal  or  interest  being  made  on 
the  notes.  Efforts  were  made  by  C.  B.  Mays  and 
Leffel  &  Bunnells  to  obtain  a  loan  for  Mr.  Higin- 
bo'tham  in  order  to  enable  him  to  pay  twenty  or 
twenty-five  thousand  dollars  of  the  notes.  This  was 
without  success.  An  effort  was  also  made  to  interest 
Maggie  Higinbotham,  wife  of  G.  P.  Higinbotham,  to 
secure  the  money  for  her  husband.  She  was  the 
owner  of  a  valuable  ranch  in  Umatilla  County.  About 
June,  1917,  Mr.  Mays,  after  repeated  requests  made 
at  different  times,  insisted  that  the  interest  should  be 
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paid,  and  something  paid  on  the  principal.  On  July 
7,  1917,  apparently  for  the  purpose  of  making  some 
adjustment  of  the  matter,  Mr.  Mays  and  his  wife,  and 
Mr.  Higinbotham  and  his  wife,  together  with  Mr. 
Leff el  met  in  the  City  of  La  Grande,  Oregon.  Mr. 
Mays  pursuant  to  the  consent  of  Mr.  Leffel  made  on 
behalf  of  Leffel  &  Runnells,  obtained  the  contract  of 
December  11,  1915,  and  the  $20,000  in  notes  and  took 
them  with  him  to  this  meeting  at  La  Grande.  Mr. 
Mays  informed  Mr.  Higinbotham  in  effect  that  he  must 
have  a  part  of  his  money  or  he  would  eject  him  from 
the  land.  Mr.  Higinbotham  had  prior  to  that  time 
encouraged  Mr.  Mays  to  believe  that  he  would  obtain 
a  portion  of  the  money  and  make  payment,  and  when 
the  last  demand  was  made  by  Mays,  Higinbotham 
stated  to  Mays,  as  we  understand  his  language,  that  if 
he. did  not  make  payment,  he  did  not  want  any  addi- 
tional expenses  made,  and  that  he  would  deliver  pos- 
session of  the  land.  After  this,  largely  through  the 
instrumentality  of  Mr.  Leffel,  an  agreement  was  made 
with  the  consent  of  Mr.  Mays  and  Mr.  Higinbotham 
that  Mrs.  Maggie  Higinbotham  should  take  the  land 
and  pay  Mr.  Mays  $39,000.  As  Mr.  Mays  testifies,  the 
other  deal  was  entirely  settled.  Mr.  Mays  stated  to 
Mr.  Leffel  when  this  adjustment  was  proposed,  **that 
he  must  have  $39,000  net  for  the  land.'* 

C.  B.  Mays,  as  a  witness  for  plaintiff,  relates  the 
transaction  at  length.    He  states  that — 

**I  talked  with  Mr.  Higinbotham  somewhere  on  the 
street  concerning  it,  and  he  told  me  that  his  wife  would 
not  help  him  out  on  it,  and  asked  me  to  give  him  a 
little  more  time,  and  talked  on  just  like  he  always  did, 
— started  to  lie  to  me  about  it,  just  the  same  as  he 
always  did,  and  I  told  him  I  had  heard  that  kind  of 
au  harangue  long  enough,  and   there  was   only  two 
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things  to  do, — to  pay  me  or  I  would  start  ejectment 
proceedings. ' ' 

At  that  time,  Mr.  Mays  informed  Mr.  Leffel  of  his 
conversation  with  Mr.  Higinbotham.  Mr.  Leffel  said 
he  would  go  back  to  the  hotel  and  have  a  talk  with  Mrs. 
Higinbotham,  and  see  what  he  could  do.  Mr.  Mays 
testified  further :  i 

**He  [meaning  Higinbotham]  agreed  right  there  to 
give  me  back  the  paper.  *  * 

**He  agreed  to  give  me  back  the  place.  *  *  I  agreed 
to  take  it  back,  because  he  didil't  feel  that  he  ought 
to  go  to  any  extra  expense  on  it,  and  he  didn't  know 
that  I  ought.    That  is  the  amount  of  it.  *  *  '* 

Mr.  Mays  further  stated : 

'*  Eight  there  and  then,  we  agreed  to  that  kind  of 
an  arrangement,  and  he, — ^I  think  we  walked, — I  don 't 
know  whether  we  walked  right  on  to  Slater's  office, — 
Well,  he  said  there  he  was  willing  to  turn  the  place 
back  to  me ;  that  he  could  not  do  anything,  and  his  wife 
wouldn't  lielp  him.  So  then, — ^well,  it  is  possible 
Leffel  was  along  then  I  don't  remember  just  when  we 
did  talk  about  it,  but  he  and  I  had  talked  about  it, 
and  he  said  he  would  go  back  to  the  hotel  and  have  a 
talk  with  her,  to  see  if  she  cared  to  do  anything  about 
it  going  through,  and  if  not,  he  thought  the  best  thing 
for  me  to  do  was  to  step  in  and  get  them  off  the  place ; 
they  weren't  doing  anything  any  way.  *  * 

**Yes,  he  [Leffel]  told  me,  about  dinnertime, — ^was 
about  the  time  we  had  this  talk,  that  the  old  lady  abso- 
lutely refused  to  help  the  old  gentleman,  and  I  think 
then  Leffel  and  I  talked  out  the  conversation  he  had 
with  them  at  the  ranch.    I  think  that  was  then  too.  *  * 

*'As  well  as  I  remember  it  was  agreeable  to  Leffel 
for  me  tp  take  these  papers  back, — ^take  this  ranch 
back,  I  mean  and  my  contract  and  things  with  this 
land,  and  he  went  and  had  a  talk  with  her  and  came 
back  to  me  during  the  afternoon.  I, — as  I  said  a  min- 
ute ago,  I  don't  remember  what  he  and  I  did  then. 
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but  I  know  I  talked  with  Leffel  right  away  after  talk- 
ing with  Higinbotham.  He  came  to  me  again  and  told 
me,  and  whether  I  went  on  up  to  the  hotel  with  him 
or  not,  I  canH  remember,  but  we  walked  about  while 
talking  these  different  things,  and  he  told  me  that 
there  was  absolutely  no  use  trying  to  do  anything  fur- 
ther about  it,  and  that  he  was  perfectly  willing  for  me 
to  take  the  place  back,  and  then  later, — it  seems  to  me 
later  in  the  day, — ^I  didn't  see  Leffel  for  quite  awhile, 
and  he  talked  with  Mrs.  Higinbotham,  and  he  came 
back  and  talked  to  me  afterwards, — if  as  I  had  taken 
the  place  back  from  Mr.  Higinbotham,  if  I  would  con- 
sider selling  it, — something  to  that  effect,  and  I  said, 
*Yes,  I  would  sell  it  to  anybody,  so  I  got  thirty-nine 
thousand  out  of  it*  and  a  little  later  he  came  back  and 
•  *  he  says  *Your  ranch  is  sold,  for  I  will  sell  it  to 
the  old  lady,' — something  like  that.  I  can't  remem- 
ber the  exact  conversation.  *  * 

**Any  way  after  Higinbotham  gave  me  these  papers, 
we  went  up  to  Slater's  ofl&ce.  -  I  stated  it  to  him  like 
I  would  to  any  other  man, — ^if  she  wanted  that  ranch, 
let's  get  busy  while  she  was  in  the  notion.  So  we  went 
up  to  this  office,  and  Higinbotham  gave  me  his  papers, 
— ^he  had  a  copy  of  this  contract  still,  and  I  gave  him 
the  notes, — ^I  think  that's  it, — ^I  gave  him  the  notes 
about  that  time. " 

To  the  question: 

**  State  whether  or  not  you  had  possession  of  the 
notes  of  G.  P.  Higinbotham  at  the  time  you  got  that 
fifteen  hundred  dollar  check  from  Mrs.  Higinbotham. ' ' 

This  witness  answered: 

**No,  because  we  had  fully  decided  and  settled  that 
part  of  it  and  then  later, — some  time  a  little  later,  we 
made  an  agreement  there,  and  I  think  she  paid  me 
fifteen  hundred  dollars  then,  but  I  don't  know  for  sure 
if  she  did  right  then,  but  she  paid  me  the  balance  of  it 
at  the  time  the  deed  was  made  any  way, — the  fifteen 
thousand." 
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Mr.  Mays  states  in  effect  that  by  arrangement 
with  Mrs.  Maggie  .Higinbotham  he  got 
even $1,500 

And  at  the  time  of  the  execution  of  the  deed, 

Aug.  6,  1917 15,500 

And  the  balance  of  the  $39,000,  in  notes  and 

the  mortgage  for 22,000 


Total $39,000 

The  $1,500  note  of  Mrs.  Higinbotham  was,  pursuant 
to  an  understanding  with  Mr.  Mays,  given  to  W.  E. 
Leffel  as  for  a  loan  to  Mrs.  Higinbotham.  In  addi- 
tion to  that  Mr.  Mays  paid  Mr.  Leffel  by  check  $4,400, 
making  with  the  amount  of  $400  theretofore  paid  to 
Leffel  &  Eunnells,  $6,300,  besides  the  $100  of  expenses, 
paid  by  Mays  in  settlement  of  the  commission  and  in- 
terest on  the  portion  of  the  notes  which  Leffel  &  Bun- 
nells  owned,  and  which  were  deposited  with  Lenhart, 
as  shown  by  the  agreement  of  December  11, 1915. 

Mr.  Mays  also  testified  as  follows : 

*'Q.  And  after  you  turned  the  land  over  to  Mr. 
Higinbotham,  or  after  Mr.  Higinbotham  went  on  the 
land  and  took  possession  of  it,  did  you  again  take  the 
land  and  use  it  yourself? 

''A.  Well,  I  took  the  land  back,  but  I  didnH  use  it. 

*'Q.  What  do  you  mean  by  taking  it  back,  Mr.  Mays? 

**A.  I  mean  that  Mr.  Higinbotham  could  not  pay 
for  the  land,  and  turned  it  over  to  me, — turned  the 
papers  over  to  me.    That  is  what  I  mean. 

**Q.  When? 

**A.  Well,  some  time  in  July. 

**Q.  Who  was  present? 

**A.  That  took  place  at  Mr.  Slater* $  oficej  the  same 
time  I  mentioned  before  when  were  in  his  office  \here 
at  that  time. 

**Q.  Mr.  Higinbotham,  Mrs.  Higinbotham,  Mr. 
Leffel  and  Mr.  Slater  and  yourself,  you  meant 

**A.  And  my  wife/' 
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Again  he  states  thus : 

'*A.  From  the  time  Mr.  Higinbotham  took  charge 
of  the  land,  according  to  his  contract,  until  the  time 
that  he  turned  the  papers  back  to  me,  I  didn^t  have 
possession  of  that  place  or  conduct  it, 

*'Q.  But  since  he  turned  the  papers  back  have  you 
had  possession? 

*^A.  Well,  I  had  possession  of  the  papers.  The  man 
hadn't  moved  off  and  I  hadn't  moved  on.'' 

In  regard  to  the  Higinbotham  notes,  Mr.  Mays 
stated : 

**Q.  In  other  words,  Mr.  Mays,  I  mean,  did  you  at 
that  time  and  shortly  prior  to  that  time,  figure  up  the 
interest  that  had  accrued  on  these  notes,  and  .  know 
about  what  that  interest  was  at  that  time! 

**A.  Yes,  I  knew  at  that  time  about  what  it  should 
be. 

**Q.  Well,  did  you  at  the  time  you  conveyed  to  Mag- 
gie Higinbotham  receive  more  than  the  face  of  these 
notes? 

^'A.  More  than  the  face  of  these  notes  mentioned 
here! 

**Q.  Yes. 

"A.  Yes." 

Upon  being  asked  when  title  to  the  land  actually 
passed  from  him,  Mr.  Mays  stated  that  he  never  did 
give  title  to  G.  P.  Higinbotham ;  that  the  title  actually 
passed  in  the  fore  part  of  August,  1917,  when  his  wife 
and  himself  and  Mr.  Leffel,  Mr.  Slater,  Mrs.  Maggie 
Higinbotham  and  G.  P.  Higinbotham  were  present. 

*'A.  In  J.  D.  Slater's  office  is  where  I  did  all  of  the 
talking.  *  *  , 

*'Q.  At  that  time  did  you  pay  any  commission  for 
the  selling  of  the  property!  *  * 

**A.  I  paid  to  Leffel  the  difference  in  what  I  asked 
for  the  farm  and  what  he  sold  it  for.  •  • 
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'*Q.  Now  when  was  you  asking  that  certain  price 
for  tiie  land — 1915  when  the  contract  was  made ! 

**A.  I  didn't  ask  any  different  price  on  the  land  at 
any  time  to  different  persons. 

*  *  Q.  In  1915  what  was  the  price  you  fixed  on  the 
land,  or  the  property  to  be  sold! 

**A.  Thirty-nine  thousand.  *  * 

'^Q.  And  subsequent  to  that  time  and  up  to  the  time 
when  you  finally  made  a  deed,  conveying  that  prop- 
erty to  someone  else,  did  you  ask  any  other  or  dif- 
ferent price  than  the  thirty-nine  thousand! 

'*A.  No/' 

Mays  also  states  that  he  lost  in  the  transaction  as 
some  of  the  cattle,  which  he  had  contracted  to  Higin- 
botham  and  the  increase  thereof,  died.  It  appears 
that  Mr^  Mays  did  not  make  a  close  estimate  of  the 
interest  on  the  Higinbotham  notes. 

As  we  figure,  the  principal  and  interest  to  August 
6, 1917,  amounts  to  $41,080.  Adding  the  amount  paid 
by  Higinbotham,  $9,000,  makes  a  total  of  $50,080,  the 
original  price  of  the  land  $45,000  and  interest 

Mr.  Mays  actually  received  of  G.  P.  Higin- 
botham  $9,000 

Of  Mrs.  Maggie  Higinbotham 39,000 

Total  amount  received $48,000 

Amount  of  interest  actually  deducted  in  the 

final  settlement .$2,080 

Out  of  the  total  amount  received  by  Mr.  Mays 
he  paid  as  commission  at  the  time  of  the 

contract  with  G.  P.  Higinbotham $   400 

Note  of  Mrs.  Higinbotham 1,500 

Checks  4,400 

Total  amount  of  commission  including  the  ex- 
penses           100 

Makes $6,400 
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Taking  the  interest  of  Leffel  &  Runnells  in  the 
$20,000  notes  deposited  with  Lenhart,  $5,500,  adding 

interest  at  8  per  cent  to  August  6, 1917,  $776.12,  makes 
the  total  amount  of  the  commission  due  on  that  date 
$6,276.12. 

The  amount  deducted  on  the  interest  of  the  notes 
for  the  commission  was  $376.12. 

It  is  sometimes  said  there  is  veracity  in  figures. 
Taking  these  figures,  they  clearly  show  that  Mrs.  Hig- 
inbotham  not  only  received  the  full  benefit  of  the 
$9,000  paid  by  her  husband  on  the  ranch,  but  did  not 
pay  the  full  amount  of  the  interest  on  the  balance. 
Mrs.  Maggie  Higinbotham  was  a  witness  for  defend- 
ant. She  fiixes  the  time  of  making  arrangements  for 
her  taking  over  the  ranch  definitely  as  July  6,  1917. 
She  testified  to  the  effect  that  she  was  requested  by 
Mr.  Mays  to  assist  her  husband  financially  in  the  pur- 
chase of  the  ranch  about  a  week  before  the  time  they 
came  to  La  Grande;  that  she  told  Mr.  Mays  that  she 
would  not  give  a  mortgage  on  her  ranch  at  Echo,  and 
that  at  La  Grande  Mr.  Leffel  endeavored  to  get  her 
to  assist  her  husband,  and  she  refused ;  that  Mr.  Leffel 
first  suggested  to  her  to  buy  the  place  on  the  6th  of 
July,  1917 ;  that  she  did  not  know  of  any  final  under- 
standing between  Mays  and  her  husband  as  to  what 
was  going  to  happen  to  her  husband  at  that  time.  She 
states  that  the  transaction  was  in  substance  as  follows : 
*'Mr.  Mays  said  he  would  deed  me  the  ranch  if  I  would 
give  him  $15,500  cash,  and  he  would  take  my  notes  for 
the  balance  ,•'*  that  that  was  the  way  the  deal  went 
through;  that  she  gave  him  a  note  for  $1,500  at  the 
time  (this  is  the  note  to  Leffel,  as  we  understand)  and 
made  a  cash  payment  of  $15,500,  and  gave  a  note  and 
mortgage  for  $22,000;  that  her  husband  had  nothing 
to  do  with  the  $15,500,  but  she  thought  that  he  signed 


r 


Sept.  1919.]  RuNNELLS  V.  Leffeu  863 

the  note  for  $1,500 ;  that  the  deal  was  made  on  the  6th 
day  of  July.  **I  had  nothing  to  do  with  the  old  deal,'* 
She  stated  that  she  crime  to  La  Grande  on  the  6th  of 
July  for  the  reason  that  *  *  Higinbotham  was  trying  to 
n^ake  some  settlement  with  Mays/^  At  page  242  of 
the  transcript,  she  states : 

**Well,  I  understood  that, — ^from  Mr.  Higinbotham, 
he  wanted  me  to  kind  of  help  him  out  on  the  land. ' ' 

Mrs.  Higinbotham  understood  from  Mr.  Higin- 
botham that  Mr.  Leffel  wanted  her  to  come  to  La 
Grande  on  the  proposition  of  making  a  settlement  some 
way  with  Mr.  Mays;  that  she  never  thought  of  buy- 
ing the  land  until  the  sixth  day  of  July ;  that  the  deed 
of  the  land  was  made  to  her  on  August  6,  1917 ;  that 
there  might  have  been  something  said  about  what 
Higinbotham  had  paid  on  the  land,  she  did  not  recol- 
lect it ;  that  the  $1,500  note  was  given  to  W.  E.  Leffel ; 
that  it  represented  that  she  borrowed  $1,500  from  him, 
**  He  I  furnished  it  to  Mays'';  that  her  husband  was 
present  when  Mr.  Leffel  suggested  that  she  purchase 
the  land ;  that  it  was  sometime  after  dinner. 

**Q.  And  did  you  then  go  to  Mr.  Slater's  oflSce  And 
make  a  contract  concerning  your  buying  the  landt 

**A.  After  I  talked  it  over  with  Mn  Higinbotham, 
Idid.'» 

Mrs.  Higinbotham  talked  with  her  husband  about 
the  advisability  of  buying  the  land. 

It  is  the  contention  of  plaintiff,  as  made  by  his  com- 
plaint, that  at  the  request  of  Higinbotham  and  de- 
fendant W.  E.  Leffel,  C.  B.  Mays  and  his  wife  con- 
veyed the  land  to  Maggie  Higinbotham  under  and  by 
virtue  of  the  terms  and  conditions  of  the  contract  of 
December  11,  1915,  between  Mays  and  Leffel  &  Bun- 
nells. 
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The  contention  of  the  defendant  is  that  under  the 
agreement  of  December  11, 1915,  and  the  supplemental 
memorandum  attached  thereto,  that  Higinbotham 
failed  to  make  payment  and  turned  *'the  ranch  back 
in  lieu  of  payment  ©f  the  notes  given  by  G.  P.  Higin- 
botham,'*  and  therefore  the  interest  of  Leffel  &  Eun- 
nells  in  the  notes  had  ceased,  and  that  there  was  a 
separate  and  independent  sale  of  the  ranch  made  to 
Mrs.  Maggie  Higinbotham. 

After  a  careful  reading  and  consideration  of  all  the 
testimony,  we  are  firmly  convinced  there  was  only  one 
price  and  one  sale  of  the  land  in  question.  It  was 
agreeably  arranged  between  Mr.  Higinbotham  and 
his  wife  that  she  should  take  title  to  the  land  and  make 
payment  of  the  balance  of  the  notes  and  interest  given 
therefor,  after  a  portion  of  the  interest  was  '^knocked 
off/' 

For  the  notes  in  question  of  G.  P.  Higinbotham, 
Mr.   C,  B.   Mays   received,  note   of  Mrs, 

Maggie  Higinbotham $1,500 

Also  signed  by  G.  P.  Higinbotham. 

And  cash  of  Mrs.  Higinbotham 15,.500 

And  notes  and  mortgage  of  Mrs.  Higinbotham .  22,000 

Total $39,000 

Which  was  entirely  satisfactory  to  Mr.  Mays,  and 
fully  satisfied  the  G.  P.  Higinbotham  notes.  Out  of 
this  amount  received,  Mr.  Mays  paid  Leffel  on  account 
of  the  interest  of  the  firm  of  Leffel  &  Runnells,  $5,900. 

Plaintiff  claims  in  his  complaint,  and  it  is  supported 
by  the  testimony,  that  the  conveyance  of  the  lands  by 
C.  B.  Mays  and  his  wife  to  Mrs.  Maggie  Higinbotham 
on  August  6,  1917,  was  made  under  and  by  virtue  of 
the  contract  of  December  11,  1915,  between  Mays  and 
Leffel  &  SunnellSi  and  in  satisfaction  of   the   notes 
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mentioned  and  described  in  that  agreement,  and  pur- 
suant to  the  terms  of  the  contract  of  sale  of  the  ranch 
between  Mays  and  Q.  P.  Higinbotham. 

The  original  option  or  contract  for  the  sale  of  the 
land  between  C.  B.  Mays  and  Leffel  &  Bunnells  had 
served  its  purpose.  It  had  been  carried  out  by  Leffel 
&  Bunnells  in  negotiating  the  sale  of  the  land  to  G.  P. 
Higinbotham,  and  has  no  further  force  or  effect.  It 
should  not  be  confounded  with  the  contract  of  Decem- 
ber 11,  1915,  as  to  the  ownership  of  the  notes. 

Mr.  Mays  states  that  he  paid  Leffel  the  difference 
in  what  he  asked  for  the  farm  and  what  he  sold  it  for. 
Mays  states  that  his  price  for  the  ranch,  at  all  the 
times  mentioned,  was  $39,000  net.  Mrs.  Higinbotham 
paid  that  sum.  All  agree  to  that.  Then  if  this  was 
what  the  land  was  sold  for,  Leffel  was  paid  nothing. 
Mr.  Leffel  states  that  Mays'  price  for  the  land  to  Mrs. 
Higinbotham  was  $33,100,  but  we  take  Mr.  Mays' 
statement  in  this  regard.  He  appears  to  be  a  disinter- 
ested witness. 

Mr.  Mays  is  a  man  of  business  and  understood  the 
transaction.  He  plainly  states  that  his  price  for  the 
land  was  $39,000  net,  and  that  he  got  what  he  asked ; 
that  he  made  only  one  price  at  any  time  during  the 
transaction.  It  was  impossible  for  him  to  make  and 
receive  a  net  price  of  $39,000  from  Mrs.  Higinbotham, 
when  he  only  received  from  her  $39,000,  and  out  of 
that  amount  paid  as  commission  $5,900  to  Mr.  Leffel. 
That  would  leave  a  net  price  of  only  $33,100.  There 
are  several  earmarks  in  the  transaction  that  show  that 
the  deal  with  Mrs.  Higinbotham  was  an  adjustment 
of  the  contract  of  December  11,  1915,  and  settlement 
of  the  original  deal  with  G.  P.  Higinbotham.  Mr. 
Leffel  states  in  his  testimony  that  when  he  mentioned 
the  matter  of  negotiating  with  Mrs.  Higinbotham,  be- 
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fore  Mr.  Mays  gave  him  an  answer,  he  and  his  wife 
did  some  figuring ;  that  he  left  them  figuring  and  went 
away  and  got  a  cigar.  When  he  returned  Mays  gave 
him  the  terms.  Mr.  Mays  recognized  his  responsi- 
hility  for  the  commission  included  in  the  notes  depos- 
ited with  Lenhart,  and  he  only  obtained  the  notes  and 
contract  from  the  holder,  who  was  substituted  for  Len- 
hart, by  the  consent  of  Mr.  Leffel,  which  could  only 
have  been  made  for  Leffel  &  Bunnells.  Leffel  &  Eun- 
'nells  owned  an  interest  in  the  $20,000  of  notes  depos- 
'  ited  under  the  agreement  to  the  amount  of  $5,500,  with 
interest  thereon  at  8  per  cent.  This  property  right 
could  not  be  obliterated  or  effaced  by  a  mere  juggle  of 
words  or  turn  of  the  hand.  Giving  one  hundred  per 
cent  force  to  the  memorandum  attached  to  the  agree- 
ment of  December  11,  1915,  between  Leffel  &  Eunnells 
and  0.  B.  Mays  and  his  wife,  Mr.  Mays  was  never 
* '  compelled  to  take  the  ran6h  back  in  lieu  of  payment 
of  the  notes  given  by  G.  P.  Higinbotham. '  *  That  con- 
tract in  regard  to  the  interest  of  Leffel  &  Eunnells 
in  the  notes  mentioned  in  the  agreement  should  be 
given  a  fair  construction  as  intended  by  the  parties 
thereto,  when  the  same  was  made.  Such  a  construc- 
tion would  be  that  if  the  deal  was  not  carried  out,  and 
Mr.  Mays  was  compelled  to  cancel  the  contract  of  sale 
with  Higinbotham,  and  take  possession  of  the  land, 
and  never  receive  his  payment  of  the  notes,  then  he 
should  not  pay  any  more  commission  on  the  sale,  and 
the  interest  of  Leffel  &  Eunnells  in  the  notes  should  be 
canceled.  Further,  the  contract  was  never  intended  to 
mean,  and  does  not  mean  that  Mr.  Higinbotham  did 
not  have  the  right  to  sell  and  transfer  his  equity  in 
the  ranch  to  any  third  person.  He  had  a  perfect  right 
to  turn  the  place  over  to  his  wife  and  allow  her  to  make 
the  payment  after  a  small  reduction.    It  was  not  a 
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matter  of  concern  to  either  Mr.  Mays,  Leffel  or  Eun- 
nells,  to  whom  the  title  of  the  land  was  conveyed  after 
full  satisfactipn  of  the  notes  was  made.  It  seems 
strange  that  Mr.  Leffel  would  claim  that  in  1917  he 
made  a  new  sale  of  the  lands  without  any  written 
agreement  as  to  his  commission.  He  was  an  experi- 
enced real  estate  dealer. 

The!  contention  arises  from  the  fact  that  Mr.  Leffel, 
no  doubt,  attempted  to  make  it  appear  that  there  was 
an  independent  sale  made  to  Mrs.  Higinbotham.  As 
soon  as  G.  P.  Higinbotham  indicated  to  Mr.  Mays  that 
if  he  did  not  make  settlement  he  would  turn  the  ranch 
back  without  expense,  Mr.  Leffel  took  it  for  granted 
that  this  was  actually  done.  The  change  in  the  deal 
from  Higinbotham  to  Mrs.  Higinbotham  was  made 
practically  all  in  one  transaction,  and  as  we  under- 
stand Mr.  Mays'  testimony  was  all  consummated  in 
J.  D.  Slater's  law  office.  The  money  collected  by  Mr. 
Leffel  from  Mr.  Mays,  August  6,  1917,  was  in  satis- 
faction of  the  commission  earned  by  Leffel  &  Runnells 
in  the  sale  made  to  G.  P.  Higinbotham,  and  the  defend- 
ant Leffel  should  account  to  plaintiff  Eunnells  for  one 
half  thereof. 

The  statement  of  Mr.  Leffel  to  Mr.  Mays,  when  he 
said  he  would  go  back  to  the  hotel  and  have  a  talk  with 
Mrs.  Higinbotham  and  if  nothing  could  be  done  the 
best  thing  for  Mays  to  do  was  to  get  them  off  the 
place,  indicates  that  no  definite  action  had  then  been 
taken  to  restore  Mays  to  the  possession  of  the  land. 
Nothing  was  done  in  regard  to  taking  the  * '  land  back ' ' 
after  that  until  the  matter  was  arranged  for  Mrs.  Hig- 
inbotham to  take  the  farm  and  make  the  payment. 
A  high  rate  of  interest  was  provided  in  the  notes,  and 
it  may  well  be  that,  as  the  place  had  run  down  some- 
what, Mays  would  rather  have  the  $17,000  and  secured 
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notes  for  $22,000,  than  to  insist  upon  all  the  interest 
being  paid,  and  run  the  risk  of  being  compelled  to  take 
the  land.  Leffel  &  Bunnells  before  that  had  both  in- 
dicated they  would  be  glad  to  take  about  $2,000  each 
for  their  share  in  the  notes,  as  the  balance  of  their 
commission.  Mr.  Leffel  did  exceedingly  well  to  collect 
$5,900. 

It  was  understood  in  the  partnership  arrangement 
that  Mr.  Leffel  should  do  the  most  of  the  work  outside 
of  the  office  in  attempting  to  make  real  estate  deals, 
and  that  Mr.  Bunnells  should  do  the  office  business  and 
assist  in  closing  deals.  Mr.  Leffel  was  traveling  a 
great  deal  during  1916.  Made  trips  to  North  Powder, 
Walla  Walla,  Washington,  and  elsewhere,  and  in- 
curred considerable  expense. 

The  partnership  trouble  seems  to  have  started  on 
account  of  a  purchase  of  a  half  interest  in  320  acres 
of  grazing  land  by  Mr.  Bunnells  at  $5  per  acre.  The 
title  was  taken  in  Mrs.  Bunnells*  name.  Mr.  Leffel 
was  in  Walla  Walla  at  the  time  attending  to  real  es- 
tate business.  Mr.  Bunnells  telephoned  him  that  he 
could  make  the  purchase,  and  that  he  thought  it  would 
be  a  good  thing  for  them  to  have  the  land  to  trade. 
There  is  a  dispute  between  them  in  regard  to  the  mat- 
ter. We  think  that  Mr.  Bunnells  led  Mr.  Leffel  to 
believe  that  he  would  make  the  purchase  for  the  benefit 
of  the  firm,  and  he  should  be  held  to  his  contract.  It 
was  a  part  of  the  partnership  business.  The  land 
was  sold  in  a  short  time  for  $8.25  per  acre.  Bunnells 
should  account  to  Leffel  for  one  half  of  the  profit, 
$520.  It  is  in  evidence  that  on  account  of  this  trans- 
action Leffel  said:  "He  would  get  even  with  Bun- 
nells.'' The  dissolution  of  the  bonds  between  the 
members  of  the  firm  was  culminated  about  the  time 
that  Mr.  Bunnells  refused  to  pay  a  share  of  Leffel 's  ex- 
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penses  while  away  from  home  on  firm  business.  The 
agreement  between  Leffel  &  Eunnells  was  somewhat 
carelessly  made,  and  subject  to  change.  Mr.  Bunnells 
claims  that  he  paid  out  as  much  for  expenses  of  the 
firm  as  Mr.  Leffel  did.  The  evidence  does  not  bear 
this  out.  Leffel  states  the  expenses  to  April,  191C, 
were  settled.  He  itemizes  his  necessary  firm  expenses 
from  April  4th  to  October,  1916,  ranging  from  fifty 
cents  to  $84.50,  and  amounting  in  the  aggregate  to 
$489.10,  which  we  find  should  equitably  be  shared  by 
Bunnells. 

Statement  of  Pabtnership  Account. 

Leffel  collected  of  Mays $5,900.00 

Bunnells  received  on  land  deal 520.00 


-r- 


Total $6,420.00 

First  deducting  expenses  paid  by  Leffel 489.10 

Leaves  $5,930.90 

To    be    divided    equally,  or    each    partner's 

share   $2,965.45 

Leffel  collected  of  Mays $5,500.00 ' 

Paid  out  expenses $489.10 

Amount  to  be  paid  Ruimells  by  Leffel 2,445.45 

$2,934.55 

Eunnells  retained  profit  on  land  deal $   520.00 

Amount  to  be  paid  Runneils  by  Leffel 2,445.45 

Total  amount  to  be  received  by  Runneils $2,965.45 

■«• 

Plaintiff  is  entitled  to  a  decree  against  defendant  for 
the  sum  of  $2,445.45. 

The  sums  of  money  belonging  to  defendant  Leffel  on 
deposit  in  the  name  of  defendant's  wife,  Alice  Leffel, 
should  be  subject  to  the  satisfaction  Of  this  decree. 

<>8  0r. 
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The  decree  of  the  lower  court  should  be  reversed 
and  one  ordered  entered  in  the  Circuit  Court  in  accord- 
ance herewith.  Neither  party  to  recover  costs  in 
either  court 

Bennett  and  Johns,  JJ.,  concur  in  the  foregoing 
opinion. 


Argued  April  16,  modified  June  110,  rehearing  denied  September  9, 

1919. 

LE  VEE  V.  LE  VEE. 

(1»1  Pac.  351.) 

Frauds,  Statute  of— Parol  Contract — ^Part  Performaace— Tenancy  in 

Common. 

1.  Po8ses8io)i  hj  tenant  in  common  to  constitute  such  part  perform- 
ance of  his  cotenctnt's  agreement  to  sell  her  interest  in  the  common 
property  as  to  take  the  contract  out  of  the  statute  of  frauds  must  re- 
sult in  such  a  change  of  relation  between  the  parties  as  would  chal- 
lenge the  attention  of  anyone  seeing  the  change^  and  would  indicate 
that  some  contract  had  been  made. 

Spedflc  Perfoxmance— Parol  Contract — ^Part  Performance — Sofftdleney 
of  Evidence. 

2.  In  son's  suit  for  specific  performance  of  mother's  parol  contract 
to  convey  her  interest  in  land  owned  by  mother  and  son  as  tenants  in 
common,  evidence  of  son's  possession  of  land  under  the  agreement 
held  not  of  that  degree  of  clearness  and  certainty  required  to  overcome 
the  effect  of  the  statute  of  frauds. 

Specific  Performance— PaxfDl  Land  Contract-^Part  Performance— Evi- 
dence. 

8.  Generally  a  tenant  in  common,  suing  for  specific  performance  of 
his  cotenant's  parol  agreement  to  convey  his  interest  in  the  common 
property,  must  prove  the  agreement,  as  well|  as  his  part  performance 
of  it,  clearly  and  unequivocally  by  the  preponderance  of  the  evidence. 

Frauds,  Statute  of— Avoidance  of  Contract — ^Degree  of  Proof. 

4.  The  statute  of  frauds  is  stringent  in  its  provisions,  and  to  avoid 
its  effect  the  testimony  must  be  clear  and  explicit,  showing  a  state  of 
facts  referable  exclusively  to  the  contract  pleaded. 

Appeal  and  Errors— Bevlew— Disposition  as  to  Defendants  Who  Do  not 
Appeal. 

5.  Where  some  of  the  defendants  against  whom  judgment  is  ren- 
dered appeal  and  others  do  not  appeal^  the  appellate  court,  in  holding 

■ 
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lower  court  in  error,  will  reverse  judgment  only  as  against  the  defend- 
ants who  appealed. 

ON  BEHEABING. 

Tenancy  in  Common— When  I>evlsee8  Become  Tenants  in  Common. 

6.  Where  a  mother  died  seised  of  land  with  her  son  as  tenant  in 
common,  the  other  children,  the  will  devising  to  the  son  a  life  estate 
in  the  mother's  share  of  the  tract,  subject  to  payment  of  certain 
charges,  became  tenants  in  common  with  the  son;  joint  tenancy  hav- 
ing been  abolished  by  Section  7175,  L.  0.  L. 

Tenancy  in  Oosmum— No  Tenant  can  Do  Act  Aireetlng  Title  of 
Another. 

7.  Tenants  in  common  hold  their  interest  in  the  realty  independently 
of  each  other,  and  neither  one  can  do  an  act  respecting  the  title  which 
will  bind  the  others.  , 

Tenancy  In  Common — Qrantee  of  Tenant  in  Common  Becomes  Snclt 

8.  The  grantee  of  a  tenant  in  common  be<^omes  merely  a  new  tenant 
in  common  with  the  remainder  of  the  original  holders. 

Tenancy  in  Common — Single  Cotenant  can  Becover  Possession  of 
Whole  Land  Against  Stranger. 

9.  As  against  a  stranger,  one  tenant  in  common  may  recover  posses- 
sion of  the  whole  of  the  land  held  by  himself  and  his  cotenants. 

Appeal  and  Brror^Bevenal  as  to  Some  Defendants  Did  not  Affect 
Those  not  Appealing. 

10.  Where  a  mother  for  consideration  agreed  to  convey  to  a  son  her 
share  of  land  owned  by  them  in  common,  and  after  her  death  he  sued 
his  sisters  and  brother,  to  whom  the  mother  had  devised  the  land  sub- 
ject to  a  life  estate  in  his  favor,  and  some  of  the  children  made  no 
Resistance,  defaulting  or  withdrawing  appearance,  and  decree  was  ren- 
dered for  the  son  against  all  the  other  children,  part  of  whom  appealed, 
the  reversal  of  the  decree  as  to  the  children  who  appealed  did  not 
necessarily  work  a  reversal  as  to  those  who  did  not  contest  the 
complaint. , 

[As  to  rights  of  cotenant,  see  note  in  100  Am.  St.  Bep.  652.]  ' 

From  Benton:  Gbobob  F.  Skipwobth,  Judge. 

Department  1. 

The  plaintiff  and  his  mother  during  the  latter  years 
of  her  life  were  tenants  in  common  of  a  32-acre  tract 
in  Benton  County.  The  complaint  is  to  the  effect  that 
in  1897  the  mother  in  consideration  of  the  plaintiff's 
promise  to  take  care  of  her  during  the  remaining  years 
of  her  life,  pay  the  expenses  of  her  last  sickness  and 
burial  and  discharge  a  mortgage  of  $500  then  on  the 
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property,  together  with  any  other  encumbrances  exist- 
ing at  her  death,  she  would  sell  to  him  the  undivided 
half  of  the  property,  conveying  it  tq  him  either  by  deed 
or  will.  It  further  states  in  substance  that  she  made 
•  a  deed  in  pursuance  of  that  contract  and  deposited  it 
in  a  bank  with  directions  to  hold  the  same  as  an  escrow 
and  deliver  it  to  the  plaintiff  on  the  performance  of  his 
covenant.  He  claims  to  have  taken  possession  of  the 
property  and  made  certain  valuable  improvements 
thereon  and  otherwise  to  have  performed  the  contract 
by  taking  care  of  his  mother,  paying  the  expenses  of 
her  last  illness  and  funeral  and  burial  expenses.  He 
says  that  during  the  year  1910  his  mother,  without  his 
knowledge  or  consent,  withdrew  the  escrow  from  the 
bank.    She  died  March  4,  1913. 

The  defendants,  who  are  her  other  children  with 
their  several  spouses,  rely  upon  a  will  which  sjie  made 
and  which  has  been  admitted  to  probate  to  the  effect 
that  the  plaintiff  should  have  a  life  estate  in  her  undi- 
vided half  of  the  land  on  condition  that  he  would  pay 
all  the  claims  against  her  estate  and  the  expenses  of 
administration.  The  plaintiff  avers  that  he  has  de- 
manded of  the  defendants  a  deed  to  the  premises, 
which  they  have  refused.  After  a  denial  of  any  con- 
tract the  defendants  plead  that  the  alleged  contract 
was  not  in  writing  and  that  if  there  was  any  such 
agreement  it  was  rescinded  by  the  concurrence  of  the 
plaintiff  and  his  mother.  For  a  third  defense  they 
state  in  substance  the  contents  of  the  will  already  re- 
ferred to  and  say  that  the  plaintiff  in  acceptance  of 
the  terms  of  the  will  paid  all  the  claims  presented 
against  the  estate  and  accepted  the  conditions  of  the 
testament,  wherefore  he  is  estopped  from  claiming 
anything  under  or  by  virtue  of  the  contract.  They 
also  allege  that  the  plaintiff  presented  to  the  executor 
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a  verified  claim  for  the  sums  of  money  said  to  have 
been  paid  for  the  mother  by  the  plaintiff,  which  are 
identical  with  those  he  was  bound  to  pay  under  the 
contract  upon  which  he  relies,  and  that  this  constitutes 
a  waiver  by  the  plaintiff  of  that  contract  whereby  he 
is  estopped  from  claiming  anything  by  virtue  thereof. 
Lastly  they  aver  that  the  fair  rental  value  of  the 
mother's  interest  in  the  land  was  about  $300  per  an- 
num; that  the  plaintiff  ever  since  the  time  of  the 
alleged  agreement  has  had  the  use  of  the  land ;  that 
his  mother  acted  as  his  housekeeper  for  many  years 
and  performed  valuable  services  in  connection  with  the 
management  of  the  place,  for  which  she  received  no 
compensation,  and  that  under  all  these  circumstances 
the  alleged  agreement,  if  there  was  such  a  stipulation, 
was  so  grossly  unequal  and  improvident  that  equity 
ought  not  to  decree  a  specific  performance. 

The  new  matters  of  the  answer  are  materially  trav- 
ersed by  the  reply.  Affirmatively  the  plaintiff  pleads 
ignorance  of  the  law  and  facts  which  induced  him  to 
present  to  the  executor  his  claim  for  moneys  advanced 
to  his  mother.  The  Circuit  Court  heard  the  case  and 
rendered  a  decree  substantially  according  to  the  prayer 
of  the  complaint.  All  but  three  of  the  surviving  chil- 
dren, defendants,  either  defaulted  or  withdrew  their 
appearance,  but  those  still  remaining  in  the  case  have 
appealed*  Modified. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  McFadden  £  Clarke,  with  an  oral  argument 
by  Mr.  Arthur  Clarke. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  B.  A.  Klike  and  Messrs.  Hewitt  &  Sox,  with  an 
oral  argument  by  Mr.  Klike. 
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V , ' 

BURNETT,  J.— Substantially  the  only  witness  for 
the  plaintiff  is  himself.  He  narrates  that  he  and  his 
mother  came  to  this  state  and  after  an  unsuccessful 
venture  on  a  larger  farm  they  bought  together  the 
tract  in  dispute^  taking  title  to  themselves  as  tenants 
in  common;  that  they  lived  together  on  the  land  for 
several  years,  she  doing  the  housework  and  otherwise 
assisting  in  the  inanagement  of  the  place  and  the  mar- 
keting of  its  products,  and  all  went  smoothly  until  he 
married.  The  old  lady,  feeling  herself  supplanted  by 
the  daughter-in-law,  left,  and  the  plaintiff,  according 
to  his  story,  provided  for  her  sustenance  at  various 
places  in  Corvallis  and  finally  the  mother  took  up  her 
abode  at  the  Patton  Home  in  Portland.  He  says  tliat 
he  paid  her  expenses  at  the  rate  of  twenty  dollars  per 
month  at  all  of  these  places,  as  well  as  during  a  trip 
she  made  to  some  of  the  eastern  states  on  a  visit. 

No  effort  is  made  to  account  for  the  contract,  if  it 
was  in  writing,  or  for  the  deed,  beyond  its  withdrawal 
from  the  bank.  The  plaintiff  does  not  claim  to  have 
had  a  copy  of  the  agreement,  if  there  was  one,  so  that 
the  question  really  turns  upon  whether  there  is  suffi- 
cient evidence  to  prove  a  contract  and,  further, 
whether  part  performance  has  been  shown  sufficiently 
to  support  a  decree  compelling  a  conveyance. 

As  late  as  March  30,  1910,  the  plaintiff  and  his 
mother  made  the  following  agreement: 

**  Whereas,  Chauncey  Le  Vee  and  Mary  Le  Vee  are 
the  owners  and  tenants  in  common  of  a  certain  32.5 
acre  tract  of  land  one  mile  north  of  Corvallis,  and  the 
said  Mary  Le  Vee  desires  to  go  East,  and  it  is  ar- 
ranged that  said  Chauncey  Le  Vee  shall  pay  her  $20.00 
a  month  for  her  support,  in  consideration  of  which  he 
is  not  to  be  charged  with  rent  for  the  use  of  said  land, 

**Now,  therefore,  it  is  agreed  between  said  Chaun- 
cey Le  Vee  and  Mary  Le  Vee  as  follows :  Said  Chaun- 
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cey  Le  Vee  agrees  to  pay  said  Mary  Le  Vee  the  sum 
of  $20.00  per  month  for  her  support,  said  money  to 
be  sent  to  her  at  such  place  whatever  she  may  be  re- 
siding, and  in  consideration  of  such  payment,  said 
Mary  Le  Vee  agrees  that  so  long  as  payments  are 
kept  up,  said  Chauncey  Le  Vee  shall  not  be  liable  for 
payment  of  any  rent  for  the  use  of  said  premises. 
Said  Chauncey  Le  Vee  further  agrees  to  pay  the  taxes 
on  said  land. 

*'This  agreement  may  be  dissolved  by  either  party 
hereto,  at  any  time  hereafter. 

**In  witness  whereof,  the  parties  hereto  have  here- 
unto set  their  hands  and  seals,  in  duplicate,  this  March 
30th,  1910.  ^ 

''(Signed)  Maby  Lb  Veb.     (Seal) 
"  (Signed)  a  W.  Lb  Veb.     (Seal) 

"In  presence  of: 

''(Signed)  E.  E.  Wilson.^' 

It  is  admitted  thdt  within  six  months  after  the  pro- 
bate of  the  will  the  plaintiff  presented  to  the  executor 
his  claim  for  moneys  advanced  to  his  mother  for  three 
years  ^  interest  on  her  half  of  the  mortgage,  for  taxes 
on  her  half  of  the  realty,  for  funeral  expenses  and 
claims  and  other  demands  discharged  by  him,  amount- 
ing in  all  to  $1,955. 

In  Tonseth  v.  Larsen,  69  Or.  387  (138  Pac.  1080), 
Mr.  Justice  Bean  quotes  with  approval  from  36  Cyc. 
659 : 

' '  Possession,  in  order  to  be  an  act  of  part  perform- 
ance, either  alone  or  in  connection  with  other  acts,  is 
subject  to  several  requirements.  First,  it  must  have 
been  taken  in  pursuance  of  the  contract.  Further,  it 
must  be  exclusively  referable  to  the  contract;  that  is 
to  say,  it  must  be  such  a  possession  that  an  outsider, 
knowing  all  the  circumstances  attending  it,  save  only 
the  one  fact,  the  alleged  contract,  would  naturally  and 
reasonably  infer  that  some  contract  existed  relating  to 
the  land  of  the  same  general  nature  as  the  contract 
alleged.'' 
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1.  In  other  words,  there  must  be  such  a  change  of 
relation  between  the  parties  as  would  challenge  tiie 
attention  of  anyone  seeing  the  change  and  would  indi- 
cate that  some  contract  had  been  made.  The  rule  is 
thus  stated  in  the  syllabus  to  Roberts  v.  Templeton,  48 
Or.  65  (80  Pac.  481,  3  L.  E.  A.  (N.  S.)  790,  note) : 

*  *  Where  a  cotenant  with  a  part  owner  of  real  prop- 
erty claims  spepific  performance  of  an  oral  contract 
of  purchase  with  another  owner  the  proof  must  be 
clear  that  possession  was  taken  under  the  oral  agree- 
ment to  constitute  such  a  part  performance  as  to  avoid 
the  statute  of  frauds." 

2,  3.  Everything  which  the  plaintiff  claims  he  did  in 
pursuance  of  the  alleged  contract,  when  viewed  by  an 
observer,  is  referable  with  equal  force  to  the  tenancy 
in  common  existing  between  the  parties.  No  visible 
change  was  made  respecting  the  possession  of  the 
land.  Both  the  plaintiff  and  his  mother  lived  upon  it 
and  operated  it  just  as  such  holders  of  the  title  ordi- 
narily would  do.  The  plaintiff  probably  paid  out 
money  for  his  mother 's  support,  but  it  was  apparently 
(derived  from  the  proceeds  of  the  crops  of  the  land. 
Besides  the  fact  that  his  acts  already  alluded  to  were 
consistent  with  the  tenancy  in  common  and  contained 
nothing  referring  them  ^exclusively  to  a  contract,  his 
other  acts  are  utterly  inconsistent  with  the  idea  that 
he  had  an  agreement  with  his  mother  to  buy  the  land. 
The  quoted  'contract  of  March  30,  1910,  is  practically 
a  lease  which  would  not  have  been  executed  if  he  was 
holding  the  land  as  a  purchaser.  His  act  of  present- 
ing to  the  executor  his  claim  against  her  estate  for  the 
items  mentioned  is  likewise  inconsistent  with  the 
theory  that  he  had  a  contract  to  buy  the  land  in  con- 
sideration of  those  very  payments.  The  evidence  is 
not  of  that  degree  of  clearness  and  certainty  required 
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v^hen  it  is  sought  to  overcome  the  effect  of  the  statute 
of  frauds.  The  general  rule  is  that  the  plaintiff  must 
prove  the  agreement  as  well  as  his  part  performance 
of  it,  clearly  and  unequivocally  by  the  preponderance 
of  the  evidence.  If  the  testimony  taken  altogether  is 
equivocal  in  its  effect,  so  that  it  is  left  uncertain  which 
is  the  true  solution  of  the  question,  the  plaintiff  has 
failed  to  make  his  case  by  the  preponderance  of  the 
testimony.  It  presents  a  situation  analogous  to  what 
was  said  by  Mr.  Chief  Justice  McBeide  in  Spain  v. 
Oregon-Washington  R.  &  N.  Co.,  78  Or.  355  (153  Pac 
470,  Ann.  Cas.  1917E,  1104) : 

**When  the  evidence  leaves  the  case  in  such  a  situ- 
ation that  the  jury  will  be  required  to  speculate  and 
guess  which  of  several  possible  causes  occasioned  the 
injury,  that  part  of  the  case  should  be  withdrawn 
from  their  consideration*'* 

In  short,  by  reason  of  the  fact  that  all  the  things 
said  to  have  been  done  by  the  plaintiff  are  easily  ref- 
erable to  the  relation  of  tenants  in  common  existing 
between  himself  and  his  mother,  and  that  the  act  of 
his  taking  what  was  substantially  a  lease  of  the  prem- 
ises on  March  30,  1910,  and  his  presenting  a  claim  to 
her  administrator  are  contradictory  of  his  theory  of  ^ 
contract,  he  has  failed  to  make  a  case  preponderating 
in  effect  over  that  made  by  the  defendants.  The  case 
presented  is  not  like  Woods  v.  Dunn,  81  Or.  457  (159 
Pac.  1158).  There  the  will  made  by  the  former  ownei 
of  the  land  was  itself  a  writing  sufficient  to  satisfy 
the  statute  of  frauds.  Besides  this,  the  agreement 
was  otherwise  amply  proved  together  with  its  unequiv- 
ocal part  performance  by  the  plaintiff. 

Stalker  v.  Stalker,  78  Or.  291  (153  Pac.  52),  cited  by 
the  plaintiff,  was  a  case  where  a  member  of  the  Church 
of  Jesus  Christ  of  Latter-day  Saints  had  contracted 
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a  plural  marriage,  which  having  been  declared  im- 
lawful,  he  placed  the  plural  wife  on  a  piece  of  land 
which  he  bought  for  her  for  a  home  and  left  her  in 
possession,  going  into  another  state.  The  agreement 
to  give  it  to  her  for  a  home  in  settlement  of  her  prob- 
able demands  against  him  for  support  was  clearly 
proved  and  she  remained  in  the  exclusive  possession  of 
the  premises,  while  he  never  appeared  upon  them 
afterwards.  Further,  his  writings  substantially  de- 
clared the  true  contractual  relation. 

Kelley  v.  Devin,  65  Or.  211  (132  Pac.  535),  was  a 
case  where  a  father  contracted  with  his  ?on,  who  was 
long  past  the  age  of  majority,  to  the  effect  that  if  the 
son  would  participate  in  the  management  of  his 
father's  property  during  the  life  of  the  latter,  he 
would  devise  to  him  an  undivided  half  of  all  his  estate. 
This  agreement  was  clearly  proved  by  at  least  three 
disinterested  witnesses  and  there  was  such  a  change 
in  the  management  of  the  father  *s  affairs  by  the  par- 
ticipation of  the  son  therein  that  anyone  seeing  the 
difference  would  be  put  upon  inquiry  about  a  contract, 
as  that  would  be  the  only  reasonable  explanation  of 
the  change  in  managemwt. 

Sprague  v.  Jessup,  48  Or.  211  (83  Pac.  145,  84  Pac. 
802,  4  L.  E.  A.  (N.  S.)  410),  involved  a  contract  be- 
tween strangers  evidenced  by  the  purchaser's  taking 
possession  of  the  realty  to  the  utter  exclusion  of  the 
seller,  besides  which,  part  of  the  purchase  price  had 
been  paid  and  a  memorandum  in  writing  signed  by  the 
seller  indicated  that  the  payment  was  made  on  account 
of  the  purchase  price.  In  their  facts  and  circum- 
stances all  these  cases  cited  by  the  plaintiff  differ 
widely  from  the  one  at  bar  and  are  not  controlling 
here. 
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4,  5.  The  statute  of  frauds  is  stringent  in  its  pro- 
visions, and  to  avoid  its  effect  the  testimony  must  be 
clear  and  explicit,  showing  a  state  of  facts  referable 
exclusively  to  the  contract  pleaded.  This  condition 
has  not  been  fulfilled  in  the  present  instance,  where- 
fore the  decree  of  the  Circuit  Court,  so  far  as  it  affects 
the  parties  who  have  appealed  and  contested  the  com- 
plaint, must  be  reversed.  The  decree  must  stand  as  to 
the  other  defendants.  Modified. 

MoBbidb,  C.  J.|  and  Bbnsok  and  Habbis,  J  J.,  concur. 


'  r 

Bebearing  denied  September  9,  1919. 

Petition  for  Rbheabino. 

(183  Pac.  773.) 

On  petition  for  rehearing.    Denied. 
Messrs.  McFadden  <&  Clarke,  for  the  petition. 
Messrs.  Hewitt  d  Sox,  contra. 

BURNETT,  J.— The  plaintiff  claimed  he  had  a  con- 
tracjt  with  his  mother  whereby,  in  consideration  of  his 
caring  for  her  during  her  life,  etc.,  she  agreed  to  con- 
vey to  him  either  by  deed  or  by  will  an  undivided 
half  in  fee  of  a  tract  of  land  which  they  owned  in 
common.  He  charges  in  his  complaint  that  she  vio- 
lated the  contract  and  devised  to  him  only  a  life  estate 
in  her  half  of  the  tract,  conditioned  upon  his  paying 
her  debts  and  a  mortgage  upon  the  land.  After  her 
death  he  instituted  this  suit  against  his  sisters  and 
his  brother  and  the  spouses  of  those  married,  to  com- 
pel a  conveyance  of  the  property.    Some  of  the  do- 
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f endants  made  no  resistance  to  his  suit,  either  default- 
ing or  withdrawing  their  appearance.  The  Circuit 
Court,  after  hearing  the  testimony  on  the  issues  pre- 
sented by  the  parties  appearing,  rendered  a  decree 
in  favor  of  the  plaintiff  against  all  of  the  defendants 
according  to  the  prayer  of  the  complaint.  Three  of 
the  sisters,  answering  defendants,  and  their  husbands, 
together  with  the  executor  of  the  deceased  mother's 
will,  appealed,  serving  their  notice  upon  the  plaintiff 
only.  Upon  consideration  of  the  testimony  and  the 
argument  of  counsel,  it  was  determined  here  that  the 
proof  offered  in  support  of  the. agreement  relied  upon 
by  the  plaintiff  was  not  suflScient  to  establish  the  same. 
The  conclusion  was  that  so  far  as  it  affects  the  par- 
ties who  have  appealed,  the  decree  of  the  Circuit  Court 
should  be  reversed  but  that  it  should  stand  as  to  the 
defendants  who  did  not  contest  the  complaint.  The, 
petition  of  appellants  for  a  rehearing  urges  that  the 
decree  should  be  reversed  as  to  all  the  defendants,  irre- 
spective of  whether  they  resisted  the  suit  or  not.  In 
substance  their  argument  is  that  the  final  decree  on 
the  merits  determines  the  rights  of  the  defaulting 
defendants  and  inures  to  their  benefit,  the  same  as  if 
no  decree  pro  confesso  had  been  rendered  against 
them.  The  contention  of  the  movants  for  a  rehearing 
is  that  the  defendants  are  jointly  liable,  entailing  a 
joint  decree  in  any  event  whatever;  and  that  if  the 
suit  fails  as  to  one  it  must  fail  as  to  all. 

The  principle  governing  the  matter'  is  thus  succinctly 
stated  in  16  Cyc.  497 : 

**  Failure  of  one  defendant  to  answer  and  a  decree 
pro  confesso  against  him  do  not  entitle  plaintiff  to 
take  the  allegations  of  his  prayer  as  true  against  him 
who  has  answered.  A  final  decree  upon  the  merits 
cannot  then  be  entered  either  against  the  defaulting 
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defendant  or  those  not  in  default,  without  proof  of  the 
material  allegations  of  the  prayer.  And  even  where 
a  decree  pro  confesso  has  been  entered  against  a  de- 
faulting defendant  as  upon  issue  joined  by  a  codefend- 
ant  and  trial  had  it  turns  out  that  the  bill  ought  not 
to  be  sustained  as  to  either  defendant,  it  will  be  dis- 
missed as  to  the  defaulting  defendant  as  well  as  to 
the  defendant  not  in  default.  This  rule,  of  course, 
does  not  apply  where  the  allegations  in  the  bill  against 
the  defaulting  defendants  and  the  defenses  of  the  an- 
swering defendants  have  no  necessary  connection,  so 
that  upon  the  trial  it  turns  out  that  a  final  decree  on 
the  merits  against  the  defaulting  defendants  is  not  in- 
consistent with  a  decree  dismissing  the  bill  as  against 
the  defendants  not  in  default.^' 

Sections  180  and  181,  L.  O.  L.,  read  thus: 

180.  **  Judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or  against  one  or 
more  of  several  defendants ;  and  it  may,  when  the  jus- 
tice of  the  case  requires  it,  determine  the  ultimate 
rights  of  the  parties  on  each  side  as  between  them- 
selves. ' ' 

181.  *'In  an  action  against  several  defendants  the 
court  may,  in  its  discretion,  render  judgment  against 
one  or  more  of  them  whenever  a  several  judgment  is 
proper,  leaving  the  action  to  proceed  against  the 
others.*' 

6-9.  It  well  may  be  conceded  that  as  a  general  rule 
there  can  be  but  one  recovery  upon  a  joint  liability, 
and  that  the  release  of  one  who  is  jointly  liable  with 
others  will  discharge  his  co-obligors.  The  fallacy  in 
the  argument  for  a  rehearing  lies  in  the  assumption 
that  the  defendants  here  are  jointly  liable.  Without 
dispute,  the  mother  died  seised  of  the  title  to  the  prop- 
erty  in  question.  Naturally,  unless  the  course,  of 
descent  was  changed  by  her  will,  the  land  would  de- 
scend to  her  children  as  tenants  in  common.    The  will 
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itself  does  not  appear  in  evidence  and  from  the  record 
we  obtain  no  knowledge  of  its  provisions  beyond  the 
fact  that  it  devised  to  the  plaintiff  a  life  estate  in  the 
mother's  moiety  of  the  tract,  subject  to  the  payment 
of  the  charges  mentioned.  In  this  state  of  the  case  we 
are  bound  to  treat  the  defendants,  children,  as  tenants 
in  common.  Joint  tenancy  has  been  abolished  in  this 
state :  Section  7175,  L.  0.  L.  Tenants  in  common  hold 
their  interest  in  realty  independent  of  each  other. 
Neither  one  can  do  an  act  respectinig  the  title  which 
will  bind  the  others.  Even  if  he  essays  to  convey  the 
whole  estate  it  will  operate  only  to  pass  the  title  to  his 
own  share.  His  grantee  becomes  only  a  new  tenant 
in  common  with  the  remainder  of  the  original  holders. 
It  is  true  that  as  against  a  stranger  one  tenant  in 
common  may  recover  possession  of  the  whole  of  the 
land  held  by  himself  and  his  cotenants,  but  this  is 
because  of  the  only  unity  which  is  an  ingredient  of 
such  an  estate,  viz.,  that  of  possession.  In  the  present 
instance  no  defendant  is  liable  directly  on  the  con- 
tract alleged  in  the  complaint,  because  neither  of  them 
is  a  party  to  that  stipulation.  Although  its  validity 
might  be  thoroughly  established  and  decreed,  no  single 
defendant  is  liable  for  either  of  the  others  on  account 
of  its  breach.  He  can  be  held  only  for  that  part  of 
the  estate  which  came  into  his  possession  or  which  he 
acquired  by  descent  from  his  ancestor.  It  is  anal- 
ogous to  the  situation  described  in  Section  485,  L.  O.  L., 
which  says : 

*'The  next  of  kin  of  a  deceased  person  are  liable 
to  a  suit  in  equity  by  a  creditor  of  the  estate  to  recover 
the  distributive  shares  received  out  of  such  estate  or 
to  so  much  thereof  as  mav  be  necessarv  to  satisfy  his 
debt.  The  suit  may  be  against  all  of  the  next  of  kin 
jointly  or  against  any  one  or  more  of  them  severally.'* 
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10.  The  plaintiff  has  a  right  to  secure  the  title  for 
which  he  had  contracted  by  conveyance  from  such  of 
the  defendants  as  would  convey  to  him  and  by  suit 
against  the  others.  Moreover,  having  instituted  suit 
against  all  of  them,  he  had  a  right  to  recover  from  such 
as  he  could,  by  default  or  by  decree  pro  confesso,  and 
it  is  no  concern  of  those  who  thus  surrendered  at  dis- 
cretion that  the  others  successfully  resisted  his  de- 
mand; neither  are  the  latter  affected  by  the  result  of 
the  litigation  as  to  the  former.  Within  the  meaning 
of  the  latter  clause  of  the  excerpt  from  16  Cyc.  497, 
there  is  no  necessary  connection  between  the  defend- 
ants inconsistent  "^th  a  decree  in  favor  of  some  of 
them  and  against  the  others. 

The  cases  cited  in  support  of  the  petition  for  rehear- 
ing are  uniformly  those  in  which  the  liability  sought 
to  be  enforced  was  joint.  For  example,  Frow  v.  De 
La  Vega,  15  Wall.  552  (21  L.  Ed.  60),  the  leading  case 
cited  in  support  of  th^  petition,  was  one  where  four- 
teen defendants  were  charged  with  conspiracy  to  de- 
fraud the  plaintiff  of  certain  lands.  Of  course,  in 
such  an  instance  there  was  a  joint  liability.  There 
could  be  but  one  recovery  and  the  release  of  one  tort- 
feasor would  exonerate  the  others.  The  principle 
does  not  apply  here,  for  the  defendants  are  each  liable 
only  pro  tofUOy  if  at  all,  without  reference  to  either  of 
the  others,  and  the  plaintiff  may  enforce  his  claim 
against  any  one  of  them  as  he  may  be  able  to  estab- 
lish it,  whether  by  their  consent  or  otherwise,  without 
affecting  his  litigation  with  the  others.  The  text- 
writer  in  15  R.  C.  L,  1032,  after  treating  of  the  effect 
of  judgments  against  part  of  a  number  of  individuals 
who  are  jointly  liable  according  to  the  contention  of 
the  petition  before  us,  uses  this  language  respecting 
cotenants : 


/ 
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*' Tenants  in  common  are  not  privies,  and  are  there- 
fore not  bound  by  judgments  rendered  in  actions 
brought  by  one  of  tiieir  cotenants  respecting  the  com- 
mon property/' 

As  the  estoppels  of  judgments  are  mutual,  the  rule 
is  the  same  on  the  other  hand,  so  that  tenants  in  com- 
mon cannot  claim  the  benefit  of  a  decree  in  favor  of 
their  cotenants.  An  illuminative  case  supporting  the 
text  on  the-  relation  of  tenants  in  common  to  each 
other  is  Allred  v.  Smith,  135  N.  C.  443  (47  S.  E.  597, 
65  L.  B.  A.  924).  In  that  instance  the  maternal  an- 
cestor of  the  litigants  had  conveyed  her  land  to  one  of 
them,  G.  A.  Allred.  After  the  mother  ^s  death  Willie 
Allred  instituted  a  suit  against  the  grantee  in  the  deed 
and  succeeded  in  having  it  set  aside  and  declared  void 
on  the  ground  of  the  mother's  mental  incompetence. 
The  plaintiff  in  that  suit  afterwards  joined  with  her 
other  brothers  and  sisters  in  a  suit  against  G.  A.  Allred 
to  partition  the  land  into  nine  equal  parts,  that  being 
the  number  of  the  children  in  the  family  of  the  de- 
ceased grantor.  After  an  exhaustive  examination  of 
the  case  the  court  held  that  the  other  children  could 
claim  no  advantage  by  reason  of  the  decree  between 
the  litigants  in  the  suit  to  cancel  the  deed,  the  reason 
being  that  tenants  in  common  were  independent  of 
each  other  and  that  neither  of  them  could  charge  oy 
estop  the  others,  and  hence  neither  could  take  advan- 
tage of  anything  done  by  the  others  respecting  the  title 
to  the  realty  involved.  There,  as  here,  it  was  argued 
that  as  the  contract  by  which  title  passed  to  the  gran- 
tee was  declared  void,  it  was  void  as  to  everybody. 
The  court,  however,  held  that  it  was  void  only  as  to 
those  who  were  engaged  in  contesting  it. 

The  only  concern  which  the  executor  of  the  will  in 
the  present  instance  has  in  relation  to  the  real  estate 
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is  about  that  which  does,  indeed,  belong  to  the  estate 
of  his  decedent,  and  even  thjen  only  for  enough  of  it  to 
pay  the  claims  and  charges  against  the  estate  after 
the  exhaustion  of  personalty  for  that  purpose.  It  is 
enough  to  say  in  that  respect  that  he  is  not  interested 
in  the  distribution  of  the  realty  among  those  entitled 
to  claim  under  the  will.  The  plaintiff  is  entitled  to 
such  proportion  of  the  property  as  he  has  obtained  by 
the  pro  confesso  decree  against  the  defendants  who  did 
not  resist  this  suit.  He  is  also  entitled  to  what  may 
come,  to  him  under  the  will.  The  remainder  will  de- 
scend, as  provided  by  the  will,  to  those  of  the  children 
who  successfully  resisted  the  plaintiff's  claim  in  this 
suit.  The  plaintiff  stands  in  the  shoes  of  those  over 
whom  he  has  prevailed.  % 

The  nonanswering  defendants  are  not  here  com- 
plaining. Indeed,  they  are  not  before  this, court,  be- 
cause the  notice  of  appeal  was  not  served  upon  them. 
As  to  them  he  cannot,  for  want  of  jurisdiction,  disturb 
that  which  they  are  willing  should  stand.  "We  can  deal 
only  with  those  parties  who  are  before  us,  and  the  suc- 
cessful defendants  must  be  satisfied  with  the  decree  we 
have  rendered.  The  petition  for  rehearing  must  be 
denied.  Modified.    BEHEAiuNa  Denied. 

McBride;  C  J.,  and  Benson  and  HabbiSi  JJ.^  concur. 
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Argued  June  4,  modified  July  1,  reliearing  denied  September  9,  1019. 

DUNCAN   LUMBER  CO.  v.  WILLAPA  LUMBER 

CO. 

(182  Pae.  172;  183  Pae.  476.) 

Appearance— Defects  in  Process — ^Waiver—Answer  upon  Merits. 

1.  The  filing  of  an  answer  upon  the  merits  constitutes  a  voluntary 
appeanance  and  a  waiver  of  any  defect  in  the  service  o^  summona, 
though  plea  in  abatement  challenging  jurisdiction  of  the  person  is 
joined  with  plea  to  the  merits,  notwithstanding  Section  74,  L.  O.  L., 
as  amended  by  Iiaws  of  1911,  page  144. 

[As  to  test  whether  appearance  is  special  or  general|  see  note  in 
Ann.  Oas.  1914A,  1189.] 

Evidence — Written  Contract— Sales— Negotiations. 

2.  Where  written  order  constituted  complete  contract,  evidence  of 
letters  and  telephone  conversation  between  the  parties  during  the  nego- 
tiations, whereby  it  ?ras  agreed  that  terms  should  be  different  from 
those  contained  in  the  written  instrument  subsequently  signed|  iras 
not  siAmissible.  < 

Sales — ^Failure  to  Deliver — ^Measure  of  Damages. 

3.  The  measure  of  damages  for  failure  to  deliver  mercliandise,  In 
accordance  with  contract,  if  the  articles  have  a  market  value,  is  the 
difference  between  the  contract  price  and  the  market  value  at  time 
and  place  of  delivery. 

Sales — ^Failure  to  Deliver-— Damages— Purchase  of  Ooods  Elsewhere. 

4.  While  buyer  is  not  required  to  go  into  the  market  and  purchase 
goods  elsewhere  before  bringing  his  action  for  seller's  failure  to  de- 
liver, he  may,  if  he  sees  fit,  do  so,  and  if  in  a  successful  effort  to  mini- 
mize the  damage  he  incurs  expense,  he  may  recover  such  expenditures 
as  an  element  of  damages,  so  long  as  the  total  recovery  does  not  ex- 
ceed the  difference  between  the  contract  price  and  market  price* 

Appeal  and  Error — ^Review — ^Harmless  Error. 

5.  In  buyer's  action  for  seller's  failure  to  deliver  spruce  lumber, 
admission  of  evidence  as  to  market  value  of  higher  grade  of  spruce 
than  that  called  for  by  the  contract  was  harmless  to  seller,  where  only 
effect  of  such  evidence  was  to  explain  prevailing  high  price  of  all 
grades  of  spruce. 

Sales — Failure  to  Deliver — ^Extension  of  Time  for  Delivery— Evidence. 

6.  In  buyer's  action  for  seller's  failure  to  deliver,  evidence  as  to 
agreement  to  extend  time  for  delivery  held  sufficient. 

Sales — Failure  to  Deliver — Date  of  Breach — Evidence. 

7.  In  buyer's  action  for  seller's  failure  to  deliver,  where  there  was 
evidence  of  agreement  to  extend  time  of  delivery,  seller's  letter  to 


/ 
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buyer,  declining  to  make  farther  deliveries^  was  admissible  to  fix  date 
of  breach. 

Appeal  and  Error— Discretion  of  Oonrt — ^Bebnttal  Testimony. 

8.  Discretion  of  court  in  admitting  evidence  designed  to  prove  origi- 
nal eause  of  action,  by  plaintiff  on  rebuttal,  is  not  reviewable  in 
absence  of  manifest  abase. 

Trial-r-Bebnttal  Evidence — Discretion. 

9.  In  buyer's  action  for  seller's  failure  to  deliver  lumber,  where  evi- 
dence ari  to  market  value  was  allowed  to  take  a  wide  range  upon  tlie 
part  of  both  litigants,  and  seller  introduced  evidence  of  individual 
sales  from  June  to  September,  court's  action  in  permitting  plaintiff, 
during  rebuttal,  to  introduce  evidence  of  three  sales  during  months  of 
April,  August  and  December  was  not  manifest  abuse  of  discretion. 

Damages — ^Interest— TTnll^dated  dalm. 

10.  Buyer  suing  seller  for  failure  to  deliver  is  not  entitled  to  inter- 
est on  his  damages. 

Trial— Instructions— Evidence. 

11.  Instructions  directing  jury  to  "do  the  best  yon  can,  according  to 
all  the  evidence  that  has  been  introduced,"  held  not  subject  to  objec- 
tion that  it  permitted  jury  to  indulge  in  speculation  in  reaching 
verdict. 

ON  BEHEARINa. 

Fleftdlng-- -Inconsistent  Defenses — Joining  Pleas  in  Abatement  and  to 
Merits— Effect. 

12.  Section  74,  L.  O.  L.,  as  amended  by  Laws  of  1911,  Chapter  99, 
providing  defendant  may  set  forth  by  answer  as  many  counterclaims 
as  he  has,  including  pleas  in  abatement,  does  not  change  the  rule  that 
defenses  must  be  consistent,  and  that,  where  answer  first  denies  a 
thing  and  then  admits  it,  the  latter  controls;  so  a  plea  in  abatement, 
on  the  ground  that  jurisdiction  of  the  person  had  not  been  acquired, 
is  overcome  by  a  plea  to  the  merits,  in  effect  an  allegation  of  general 
voluntary  appearance. 

Conrts — "Jurisdiction  of  tbe  Subject  Matter" — ^How  Conferred. 

13.  "Jurisdiction  of  the  subject  matter"  means  authority  of  the 
court  to  hear  and  determine  the  kind  of  case  presented,  is  conferred 
by  law,  and  lack  of  it,  under  Section  72,  L.  O.  L.,  cannot  be  waived. 

Courts — Jurisdiction  of  Person — ^How  Conferred. 

14.  Jurisdiction  of  a  person  sui  juris  depends  either  on  proper  ser- 
vice of  summons  on  him  or  on  voluntary  appearance. 

Appearance-<-(}eneral  Appearance  After  Special  Appearance. 

15.  Though  defendant's  appearance  be  a  special  one,  limited  to  a 
particular  purpose,  yet  if  he  appears  and  offers  contest  on  the  merits 
of  the  complaint,  it  is  a  general  appearance,  giving  jurisdiction  of  the 
person  as  to  all  matters  in  controversy. 

From  Multnomah :  Oalyin  U.  Gantenbein,  Judge. 
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Department  1. 

This  is  an  action  in  which  plaintiff  seeks  to  recover 
damages  for  the  breach  of  a  contract.  The  substance 
of  the  complaint  is,  that  the  parties  entered  into  a  con- 
tract dated  March  22, 1917,  whereby  defendant  agreed 
to  manufacture  and*  sell  to  plaintiff  certain  spruce 
lumber,  at  an  agreed  price  of  $42  per  thousand  feet, 
f .  0.  b.,  Chicago ;  that  defendant  was  to  pay  the  freight 
and  pay  plaintiff  a  commission  of  5  per  cent,  and 
that  the  delivery  was  to  be  completed  not  later  than 
May  30, 1917.  It  is  then  alleged  that  defendant  failed 
and  refused  to  deliver  a  large  portion  of  the  lumber, 
the'  shortage  amounting  to  344,483  feet ;  that  by  mutual 
agreement  the  date  of  delivery  was  extended  to  August 
18,  1917,  at  which  time  defendant  failed  and  refused 
to  make  further  delivery.  It  is  further  averred  that 
on  August  18,  1917,  and  for  some  days  subsequent 
thereto,  the  market  price  of  spruce  lumber  of  the  kind 
and  quality  specified  in  the  contract,  at  Chicago,  was 
$75  per  thousand  feet,  which  allegation  is  'followed  by 
computations  showing  that  the  difference  between  the 
contract  price  and  the  market  price  at  that  date  was 
$11,928.18,  which  plaintiff  fixes  as  the  amount  of  his 
loss.  It  should  also  be  observed  that  the  complaint 
further  alleges  that  the  defendant  is  a  Washington  cor- 
poration, having  its  principal  place  of  business  at  Ray- 
mond, "Washington, 

**and  carrying  on  and  transacting  business  and  sales 
of  its  products  in  the  State  of  Oregon ;  that  it  has  not 
appointed  any  attorney  in  fact  or  resident  agent  upon 
which  service  or  other  process  may  be  had.'* 

Service  of  summons  was  made  by  serving  it  person- 
ally upon  Howard  Jayne,  secretary  of  the  defendant 
corporation,  during  his  temporary  visit  to  Portland 
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I  — 

Thereafter,  defendant  appeared  specially,  with  a  mo- 
tion to  quash  the  service  of  summons,  upon  the  ground 
that  the  defendant  was  a  foreign  corporation,  having 
no  established  agency  in  Oregon,  and  not  transacting 
any  of  its  business  in  this  state.  This  motion  was  de- 
nied, and  thereupon  the  defendant  simultaneously  filed 
a  plea  in  abatement,  and  an  answer  to  the  merits. 
The  former  consisted  of  recitals  relating  to  the  con- 
dition of  defendant  as  a  foreign  corporation,  and,  as 
in  the  motion  to  quash  the  service  of  summons,  chal- 
lenged the  court's  jurisdiction  of  defendant's  person, 
a»  sought  to  be  acquired  by  the  personal  service  upon 
its  secretary  while  he  happened  to  be  visiting  Port- 
land upon  his  private  affairs. 

The  answer  to  the  merits  begins  with  this  para- 
graph : 

*'For  a  further  and  separate  answer  to  plaintiff's 
amended  complaint,  and  pursuant  to  Chapter  99,  Gen- 
eral Laws  of  Oregon  for  the  year  1911,  and  not  waiv- 
ing its  plea  in  abatement  hereinbefore  set  forth,  and 
not  giving  this  court  jurisdiction  over  it,  defendant 
for  answer  to  plaintiff's  amended  complaint  herein, 
admits,  denies  and  alleges  as  follows:'* 

It  further  consists  of  a  general  denial  of  the  allega- 
tions of  the  complaint,  and  then  pleads  affirmatively 
that  on  March  22,  1917,  plaintiff  sent  from  Portland 
to  defendant  at  Raymond,  Washington,  an  order  for 
certain  spruce  lumber,  which  is  the  order  referred  to 
in  the  complaint;  that  defendant,  by  letter  of  April 
5th,  rejected  the  order,  advising  plaintiff  that  it  could 
not  accept  it,  but  was  willing  to  accept  a  portion  of  it, 
and  buy  what  it  could  from  the  neighboring  mills, 
making  the  best  shipment  possible,  but  that  it  would 
not  make  a  definite  promise  of  delivery ;  that  on  April 
9th  plaintiff  accepted  defendant's  offer  as  contained 
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in  its  letter  of  April  5th,  and  in  its  letter  of  accept- 
ance asked  defendant  to  return  its  original  order  dated 
March  22d,  being  order  Number  1400,  for  the  purpose 
of  completing  its  files,  and  that  in  compliance  there- 
with, defendant  returned  the  order ;  that  said  order  of 
March  22d,  as  modified  by  defendant's  letter  of  April 
5th  and  plaintiff's  letter  of  April  9th,  constituted  the 
agreement  between  the  parties,  and  is  the  agreement 
referred  to  in  the  complaint ;  that  such  agreement  did 
not  bind  defendant  to  manufacture,  sell  or  deliver  any 
specific  amount  of  lumber  at  any  specified  time,  but 
that  defendant  was  willing  to  accept  a  portion  of  the 
order,  but  did  not  undertake  to  make  delivery  at  any 
specified  time.  It  concludes  with  a  prayer  for  judg- 
ment for  its  costs  and  disbursements.  A  reply  was 
filed,  denying  the  affirmative  matter  of  the  answer,  and 
thereafter  the  issues  joined  by  the  plea  in  abatement 
and  reply  thereto  were  tried  by  a  jury,  resulting  in 
a  verdict  in  favor  of  plaintiff,  and  then  followed  a 
trial  by  jury  upon  the  merits,  resulting  in  a  verdict 
and  judgment  in  favor  of  plaintiff  for  $7,500  with  in- 
terest at  6  per  cent  per  annum  from  August  18,  1917, 
amounting  to  $185  and  defendant  appeals. 

Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Welsh  £  Welsh  and  Messrs.  Angell  <&  Fisher, 
with  an  oral  argument  by  Mr.  Homer  D.  Angell. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  O.  Arnold. 

BENSON,  J. — 1.  A  considerable  number  of  the  as-, 
signments  of  error  are  based  upon  the  contention  that 
the  court  never  acquired  jurisdiction  of  the  person  of 
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the  defendant,  and  all  of  these  may  be  considered 
together.  At  the  outset  it  must  be  observed  that  the 
defendant  has  filed  an  answer  upon  tFe  merits,  which, 
according  to  a  long  line  of  decisions  of  this  court,  con- 
stitutes a  voluntary  appearance  and  a  waiver  of  any 
defect  in  the  service  of  summons.  Among  these  are: 
Rogue  River  Mining  Co.  v.  Walker,  1  Or.  341 ;  Barker 
V.  Fahie,  2  Or.  89;  White  v.  North  West  Stage  Co.,  5 
Or.  99,  102;  Kinkade  v.  Myers,  17  Or.  470  (21  Pac. 
557) ;  Belknap  v.  Charlton,  25  Or.  41  (34  Pac.  758) ; 
FUdew  V.  Milner,  57  Or.  16  (109  Pac.  1092).  The  case 
of  Belknap  v.  Charlton,  25  Or.  41  (34  Pac.  758),  may 
be  regarded  as  the  leading  case  upon  the  subject  in 
this  jurisdiction,  having  been  many  times  cited  with 
approval,  the  latest  being  in  Felts  v.  Boyer,  73  Or.  83 
(144  Pac.  i20),  and  Roethler  v.  Cvmmmgs,  84  Or.  442 
(165  Pac.  355).  In  the  case  of  Belknap  v.  Charlton, 
25  Or.  41  (34  Pac.  758),  Mr.  Justice  Bean  says: 

'*It  is  claimed  by  the  plaintiffs  that  while  a  defend- 
ant may  appear  specially  to  object  to  the  jurisdiction 
of  the  court  over  him  on  account  of  the  illegal  service 
of  process  {Kinkade  v.  Myers,  17  Or.  470  (21  Pac. 
557),  he  must  keep  out  of  court  for  every  other  pur- 
pose, and  that  any  appearance  which  calls  into  action 
the  power  of  the  court  for  any  purpose  except  to  de- 
cide upon  its  own  jurisdiction,  is  a  general  appear- 
ance, and  waives  all  defects  in  the  service  of  process, 
and  many  authorities  are  cited  to  sustain  this  position. 
The  principle  to  be  extracted  from  the  decisions  on 
this  subject  is,  that  where  the  defendant  appears  and 
asks  some  relief  which  can  be  granted  only  on  the 
hypothesis  that  the  court  has  jurisdiction  of  the  cause 
and  the  person,  it  is  a  submission  to  the  jurfsdiction 
of  the  court  as  completely  as  if  he  had  been  regularly 
served  with  process,  whether  such  an  appearance  by 
its  terms  be  limited  to  a  special  purpose  or  not.  *  * 
This  seems  to  be  a  reasonable  rule,  and  one  which 
will  adequately  protect  the  rights  of  the  parties,  and 
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it/  determines  the  effect  of  defendant 's  appearance 
from  the  nature  of  the  relief  which  he  seeks  to  obtain. 
If  he  asks  the  court*  to  adjudicate  upon  some  question 
affecting  the  merits  of  the  controversy,  or  for  some 
relief  which  presupposes  jurisdiction  of  the  person, 
and  which  can  be  granted  only  after  jurisdiction  is 
acquired,  he  will  be  deemed  to  have  made  a  general 
appearance,  and  to  have  submitted  himself  to  the 
jurisdiction  of  the  court,  and  cannot,  by  any  act  of  his, 
limit  the  appearance  to  a  special  purpose. ' ' 

In  the  present  case,  the  defendant  appears  to  have 
acted  upon  the  theory  that  since  the  amendment  of 
Section  74,  L.  0.  L.,  General  Laws  of  Oregon  for  1911, 
page  144,  a  plea  in  abatement,  challenging  the  juris- 
diction of  the  person  may  be  joined  with  a  plea  to  the 
merits  without  effecting  a  waiver  of  defects  in  the 
service  of  the  summons.  But  this  does  not  follow.  It 
is  true,  that  when  the  defect  in  the  service  does  not 
appear  upon  the  face  of  the  record,  it  may  be  called  to 
the  attention  of  the  court  by  a  plea  in  abatement,  and 
it  is  also  true,  that  in  all  proper  cases  the  plea  in 
abatement  may  be  joined  with  other  defenses  and  coun- 
terclaims in  the  same  answer,  but  there  is  nothing  in 
the  statute  which  tends  to  neutralize  the  established 
legal  effect  of  pleading  to  the  merits,  which  is,  that  it 
is  a  voluntary  submission  to  the  jurisdiction  of  the 
court.  From  the  moment  that  defendant  filed  its  an- 
swer there  was  no  further  question  of  jurisdiction  left 
in  the  case. 

Turning  then,  to  the  questions  arising  upon  the 
trial  upon  the  merits,  the  defendant  first  urges  that 
the  court  erred  in  excluding  from  the  consideration  of 
the  jury  two  letters  which  were  identified  as  exhibits 
''C  and  *'D''  and  also  the  substance  of  a  telephone 
conversation  between  the  secretary  of  the  defendant 
and  the  president  of  the  plaintiff.    These  three  as- 


I 

Sept. '19.]  Duncan  Lumber  Co.  v.  Willapa  Lumber  Co.    393 

< 

signments  are  here  grouped  together  for  the  reason 
that  they  present  the' same  problem.  The  two  letters, 
in  their  order,  are  as  follows : 


ExHiBrr  ''C' 


''April  5, 1917. 


*' Duncan  Lumber  Co., 

*' Northwestern  Bank  Bldg., 
'*  Portland,  Oregon. 
' '  Gentlemen : — 

*'We  are  in  receipt  of  yours  of  the  3rd  inst.  request- 
ing return  of  blue  sheet  acknowledgment  of  your  order 
#1400.  This  order  came  into  the  officer  during  the 
writer's  absence  in  the  east.  Last  week  he  called  at 
your  office  and  talked  with  Mr.  Duncan  regarding  date 
of  shipment  mentioned  in  your  letter. 

* '  In  the  first  place  we  wish  to  state  we  cannot  accept 
this  order  as  it  stands  and  complete  shipment  before 
next  fall.  We  are  willing  to  accept  a  portion  of  it 
and  buy  what  we  can  from  neighboring  mills,  making 
the  best  shipment  possible,  but  we  are  not  willing  to 
go  on  record  with  a  definite  promise  of  delivery. 

*'We  wish  you  would  call  us  by  phone  and  talk  this 
matter  over  with  us  or  write  us  fully  how  you  wish 
us  to  handle  it. 

"Yours  very  truly, 

**  Willapa  Lumber  CoMPAinr. 

'  *  Jaynb, 
**  Secretary. '* 

ExHiBrr  *'D.'^ 

"April  9,  1917. 
"File:  Order  #1400. 
"Willapa  Lumber  Company, 
"Raymond,  Washington. 
'  *  Gentlemen : 

'  *  Attention  Howard  Jayne,  Sec. 
"Referring  to  your  letter  of  April  5th,  and  confirm- 
ing phone  conversation,  kindly  let  us  have  return  ac- 
knowledg^lent  of  our  order  above  numbered  to  com- 
plete our  files  and  please  do  all  that  you  possibly  can 
toward  getting  this  material  ready  for  shipment.    As 
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■  ,  ■       » 

soon  as  you  have  any  of  this  material  ready  for  load- 
ing, order  car,  showing  on  the  face  of  your  car  order: 

**  *  Material  for  the  Construction  of   System   Cars — 

Order  Duncan  Lumber  Company  ' 
and  send  us  a  copy  of  this  car  order  and  we  will  give 
the  matter  of  having  equipment  placed  at  your  plant, 
immediate  attention. 

'*I  hope  that  you  will  give  this  order  the  vigorous 
attention  that  it  demands,  and  with  best  wishes,  remain 

**  Yours  very  truly, 

*' Duncan  Lumber  Company. 
**G.  M.  Duncan, 
' '  President. 
"Cars  furnished  as  above  must  not  be  diverted  to 
other  loadingp. ' ' 

In  regard  to  the  telephone  conversation,  which  was 
excluded,  the  defendant's  secretary,  Jayne,  was  per- 
mitted to  testify  as  follows: 

**Well,  as  I  understood,  it  was  practically  agreed 
between  us  that  we  were  to  furnish  what  we  could  and 
buy  from  neighboring  mills  when  we  could,  and  Mr. 
Duncan  was  to  buy  the  rest  outside.  That  is  the  rea- 
son I  signed  the  order.'* 

The  order,  which  was  signed  by  Jayne  after  the  ex- 
change of  the  foregoing  correspondence,  and  after  the 
telephone  conversation  above  referred  to,  and  which 
is  the  foundation  of  plaintiflf 's  action,  reads  as  follows : 

"#1400. 
"Portland,  Oregon,  Mar.  22nd,  1917. 
"To  Willapa  Lumber  Company,  Raymond,  Wash. 
"Ship  to  Duncan  Lumber  Company,  Minnesota  Trans- 
fer, Minn. 

**  Route N.  P. 

"It  is  understood,  unless  otherwise  specified,  that 
all  lumber  shipped  on  this  order  will  conform  to  the 
standard  classification,  grading  and  dressing  rules 
adopted  by  the  West  Coast  Lumber  Manufacturers' 
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Association  and  is  guaranteed  not  to  exceed  Associa- 
tion weights. 

'*Load  all  cars  to  capacity  in  accordance  with  rail- 
way tariffs  governing,  and  make  proper  notation  on 
Bill  of  Lading  to  protect  actual  weight  of  contents. 
Any  excess  freight  charges  resulting  through  your 
failure  to  do  this  will  be  for  your  account. 

**  Prices  attached  are  f.  o.  b.  cars  Pullman,  HI. 

**  Terms — Begular.  (Prices  include  5%  commission 
to  us.) 

B.  8a  B.  tr.  Spruce  Bef rigerator  Car  Lining  8tripB,  Kiln  Dried  $42.00 

6,500  ft.  Ixa""—  6^  S  2  a  to  13/16'',  edges  rougiu 
7,000   "      ••         y  da, 

19,500   «      "       14'  «•  ^ 

B.  k  B.  tr.  Sprnce  Bef rigerator  Car  Lining,  Kiln  IMed,  $42.00. 


89,000  ft.  1x6''—^'  8  2  8  T  ft  G  to  13/16x5^''.  face. 
12,500   "      "         6' 6*  do. 

91,000  «     «       y  « 

16,000  ••    ••     ly  • 

128,000   «      "       14'  * 

112,000   «      "       16'  «• 

As  per  Skrtch  K?  B/P  #114-1400. 

*' Shipment:  Commence  promptly  and  complete  by 
May  15tli,  to  30tli,  1917. 

**Note:  When  ordering  cars  show  on  requisition 
'Material  for  Duncan  Lumber  Co.  for  construction 
Northern  Pacific  System  Refrigerator  Cars — final  dets- 
tination  Pullman,  111.,'  and  send  us  copy  of  your  car 
order.  Special  arrangements  will  be  made  to  furnish 
cars  promptly  when  so  ordered. 

**  Confirming  phone  conversation  with  Mr.  Jayne. 

"This  order  accepted  and  will  be  shipped. 

**WlLLAPA  LtTMBBR  Co. 

*'By  Jaynb. 
''Our  Order  #1400. 
"Sign  and  return  to  us  at  Portland.'' 

2.  It  is  the  contention  of  .the  defendant,  as  disclosed 
in  its  answer  and  in  the  argument  upon  this  appeal, 
that  the  true  contract  between  the  parties  is  to  be 
found  in  the  two  letters  and  the  foregoing  order. 
Neither  fraud  nor  mistake  is  alleged.    An  inspection 
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of  the  order  discloses  that  it  is,  on  its  face,  a  complete 
contract.  It  does  not  appear  that  any  necessary  de- 
tail is  omitted  which  should  be  supplied,  nor  is  it  con- 
tended by  the  defendant  that  the  letters  and  telephone 
conversation  supply  additional  details,  but  that  they 
modify  the  terms  thereof.  In  other  words,  defendant 
seeks,  by  these  offers,  to  establish,  by  evidence  dehors 
the  contract,  that  prior  to  its  execution  there  were 
negotiations  wherein  it  was  agreed  that  the  terms  of 
the  contract,  both  as  to  quantity  of  material  and  as  to 
time  of  delivery,  should  be  different  from  those  ex- 
pressed in  the  instrument  subsequently  signed  by  the 
defendant.  That  this  cannot  be  done,  is  so  clearly 
taught  in  Sund  &  Co.  v.  Flagg  &  Standifer  Co.,  86  Or. 
289  (168  Pac.  300),  that  it  requires  no  further  com- 
ment.   The  evidence  was  properly  excluded. 

3,  4.  It  is  then  urged  that  error  resulted  from  the 
action  of  the  court  in  admitting  evidence  of  the  ex- 
pense incurred  by  the  plaintiff  in  purchasing  lumber 
elsewhere,  after  plaintiff's  failure  to  deliver  the  same. 
It  is  the  settled  law  of  this  state,  as  conceded  by  the 
parties  hereto,  that  the  measure  of  damages  for  fail- 
ure to  deliver  merchandise,  in  accordance  with  a  con- 
tract of  purchase,  if  the  articles  have  a  market  value, 
is  the  difference  between  the  contract  price  and  the 
market  value  at  the  time  and  place  of  delivery.  But 
there  is  another  doctrine,  equally  well  founded,  to  the 
effect  that  while  the  purchaser  is  not  required  to  go 
into  the  market  and  purchase  the  goods  elsewhere  be- 
fore bringing  his  action,  he  may,  if  he  see  fit,  do  so, 
and  if,  in  a  successful  effort  to  minimize  the  damage, 
he  incurs  expense,  he  is  entitled  to  recover  such  ex- 
penditures as  an  element  of  damages,  so  long  a?  the 
total  recovery  does  not  exceed  the  difference  between 
the  contract  price  and  the  market  price  of  the  mer- 
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cliandise  which  the  defendant  failed  to  deliver  in  ac- 
cordance with  the  terms  of  his  agreement :  8  B.  C.  L. 
450.  In  the  present  case  the  trial  court  submitted 
such  evidence  to  the  jury  under  the  following  instruc- 
tion: 

**You  are  further  instructed,  however,  that  if  you 
also  find  that  plaintiff  in  this  case  was  able  to  buy 
some  or  all  of  the  lumber  not  delivered  under  the  con- 
tract at  less  than  the  mairket  value,  then  you  are  to 
allow  the  plaintiff  as  damages  only  the  amount  of  its 
actual  loss;  that  is,  the  difference  between  the  con- 
tract price  and  the  price  plaintiff  had  to  pay  to  replace 
the  order ;  *  *  but  in  that  case  you  must  also  take  into 
consideration  and  compensate  plaintiff  for  the  neces- 
saiy  and  reasonable  ex:penses  plaintiff  was  obliged 
to  incur  for  salaries  and  railroad  fares  of  employees, 
and  telegrams  and  telephone  charges  in  connection 
with  replacing  the  order,  as  alleged  in  plaintiff's 
complaint,  and  not  to  exceed  the  amount  stated  in 
said  complaint.  But  you  must  bear  in  mind  that 
the  total  damages  which  you  may  allow  in  any  event 
for  any  lumber  not  delivered  under  the  contract  must 
not  exceed  the  difference  between  the  contract  price 
and  the  market  value  at  the  time  of  the  breach  at  the 
place  of  delivery,  *  *  nor  shall  such  damages  exceed 
the  amount  demanded  in  the  complaint. ' ' 

There  was  evidence  submitted  to  the  jury  to  the 
effect  that  the  market  value  at  the  time  of  the  breach, 
at  the  place  of  delivery  was  $75  per  thousand  feet,  but 
that  plaintiff  purchased  some  of  it  at  $61  and  $66  and 
that  the  total  loss  to  plaintiff,  exclusive  of  his  ex- 
penses, was  reduced  to  $7,520.27,  while  at  the  market 
value,  it  would  have  amounted  to  $11,928.18.  In  this 
state  of  the  record,  it  was  not  error  to  admit  the  evi- 
dence of  which  complaint  is  made. 

It  is  urged  that  it  was  error  to  permit  two  of  plain- 
tiff's witnesses  to  testify  that  at  the  time  of  the  alleged 
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breach,  which  according  to  plaintiff 's  contention,  was 
August  17,  1917,  airplane  spruce  had  a  market  value 
of  $105  per  thousand  feet ;  that  the  spruce  which  plain- 
tiff purchased  was  not  airplane  spruce,  but  was  an 
inferior  and  cheaper  grade  of  material.  The  answer 
of  the  witness  Duncan  upon  this  subject  was: 

''The  prevailing  market  at  that  time  on  airplane 
spruce  was  established  at  $105  per  thousand  feet,  and 
naturally  in  establishing  the  price  for  airplane  spruce, 
that  had  something  to  do  in  establishing  the  market  on 
all  spruce.'* 

The  witness  Shaw  testified  thus: 

' '  Q.  Mr.  Shaw,  I  will  ask  you  if  yon  boys  had  diffi- 
culty to  purchase  spruce!    ' 

''A.  Yes,  sir.  On  my  first  trip  to  the  Harbor  I  took 
this  spruce  up  with  every  mill  whose  manager  waB  at 
home  at  that  time,  and  was  unable  to  buy  any  of  it  at 
any  price.  The  answer  that  I  got  to  my  request  for 
shipment  of  the  spruce  was  that  they  could  not  cut  it 
without  going  into  their  airplane  stock-  consequently 
they  couldn't  furnish  it  except  at  practically  airplane 
prices. 

**Q.  And  what  were  those  prices  f 

'*A.  The  price  at  that  time  was  $105  for  airplane 
material. ' ' 

5.  Defendant  moved  to  strike  this  out,  as  immaterial 
and  irrelevant,  which  was  denied.  The  manifest  effect 
of  this  evidence  went  no  further  than  to  explain  the 
prevailing  high  price  of  all  grades  of  spruce,  and 
therefore  could  have  worked  no  harm  to  defendant. 

6,  7.  Our  attention  is  also  directed  to  the  fact  that 
the  alleged  contract  upon  which  plaintiff  stands,  fixes 
May  30th  as  the  final  date  of  delivery,  and  it  is  in- 
sisted that  there  is  a  total  failure  of  proof  of  any 
agreement  to  extend  the  time  of  performance,  and  that 
therefore  it  was  error  to  admit  evidence  of  the  market 
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value  of  the  material  at  any  other  date.  The  only 
evidence  upon  this  subject  is  that  of  the  withess  Dun- 
can, who  says  that  after  shipments  under  the  order 
should  have  been  moving,  but  were  not  moving,  he 
was  in  frequent  communication  with  defendant  in  re- 
gard to  the  delays  and  urging  delivery,  receiving 
promises  which  were  not  fulfilled,  and  finally  on  Au- 
gust 18,  1917,  he  received  a  letter  from  defendant 
notifying  plaintifif  that  no  more  material  would  be 
delivered.  It  also  appears  that  the  last  delivery  was 
made  on  July  9th.  While  the  testimony  of  Duncan  is 
somewhat  vague  and  general  in  its  nature,  when  it  is 
taken  in  connection  with  the  fact  that  a  delivery  was 
made  on  July  9th,  and  accepted,  we  are  obliged  to  con- 
clude that  there  is  evidence,  in  the  acts  of  the  parties, 
of  an  agreement  to  extend  the  time  of  delivery,  and 
the  fact  that  a  letter  was  written  by  defendant  on 
August  17th,  declining  to  make  further  deliveries  was 
properly  submitted  to  the  jury  in  fixing  the  date  of  the 
breach. 

Complaint  is  made  that  the  court  erred  in  permit- 
ting the  plaintiff,  upon  rebuttal,  to  introduce  ^evidence 
of  three  individual  sales  of  similar  lumber  to  other 
parties,  in  the  months  of  April,  August  and  December 
respectively,  at  the  price  of  $75  per  thousand  feet. 
It  is  urged  that  this  evidence  was  not  properly  evi- 
dence in  rebuttal,  and  that  the  dates  do  not  correspond 
with  the  date  of  the  alleged  breach  of  the  contract,  and 
that  such  evidence  was  therefore  incompetent. 

8,  9.  An  examination  of  the  record  discloses  that 
the  defendant  offered  evidence  of  individual  sales  over 
a  period  of  time  ranging  from  June  11th  to  Septem- 
ber 1st,  and  the  evidence  referred  to  in  the  assignment 
of  error  was  offered  to  meet  the  same.  It  is  true  that 
the  evidence  was  designed  to  prove  the  original  cause 


400    Duncan  Lumber  Co.  v.  WiliLapa  Lumber  Co.     [93  Or. 

of  action,  and  was  not  properly  in  rebuttal,  and  so  the 
action  of  the  court  amounted  to  a  reopening  of  the  case 
for  plaintiff.  This  is  a  procedure  regulated  by  the 
sound  discretion  of  the  trial  court,  and  not  reviewable 
here  in  the  absence  of  manifest  abuse,  which  we  do 
not  discover.  The  evidence  upon  the  subject  of 
market  value  was  allowed  to  take  a  wide  range  upon 
the  part  of  both  litigants,  but  throughout  the  entire 
trial  tl^e  value  at  the  date  of  the  breach  was  empha- 
sized, so  that  we  think  the  jury  was  not  misled  thereby. 
Indeed,  the  verdict  is  for  a  sum  slightly  less  than  the 
amount  which  witnesses  for  plaintiff  testified  was  actu- 
ally paid  for  the  material  in  replacing  the  order  in 
August 

It  is  also  contended  that  the  court  erred  in  permit- 
ting the  plaintiff,  during  the  trial,  to  amend  its  com- 
plaint by  adding  thereto  a  demand  for  interest,  and 
submitting  to  the  jury  the  question  of  Interest  This 
question  is  settled  beyond  further  discussion  in  this 
state,  in  favor  of  defendant's  position.  The  subject 
is  very  fully  discussed  in  Sargent  v.  American  Bank 
d  Trust  Co.,  80  Or.  16,  42  (154  Pac.  759, 156  Pac.  431). 

Our  attention  is  called  to  what  defendant  insists  is 
an  erroneous  instruction  given  by  the  court  as  follows : 

''Now,  the  first  question  for  you  to  determine  is 
whether  or  not  there  was  a  breach  of  the  alleged  agree- 
ment between  the  parties.  If  you  find  that  there  was 
a  breach,  then  the  next  question  for  you  to  determine 
would  be  the  amount  which  you  would  allow,  if  any, 
would  be  such  as  you  would  agree  upon  according  to 
the  evidence  introduced  in  this  case. 

'  *  Now,  it  will  be  impossible  for  you  to  arrive  at  the 
amount,  if  you  have  occasion  to  estimate  it,  with 
mathematical  accuracy.  Simply  do  the  best  you  can, 
according  to  all  the  evidence  that  has  been  introduced, 
and  allow  some  sum,  anywhere  from  one  cent  up  to  the 
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full  amount  claimed  by  the  plaintiff,  if  you  dllow  any- 
thing/^ 

•  Defendant  argues  that  it  assumes  that  there  is  a 
contract  to  be  breached,  aijd  that  this  is  one  of  the 
crucial  questions  in  the  case.  This  contention  is  dis- 
posed of  already,  in  the  consideration  of  defendant's 
offer  of  evidence  relating  to  negotiations  prior  to  sign- 
ing the  order  upon  which  plaintiff  relies. 

11.  It  is  also  urged  that  this  instruction  permits  the 
jury  to  indulge  in  speculation  in  reaching  the  verdict, 
but  in  directing  the  jury  to  do  the  best  they  can,  '  *  ac- 
cording to  all  the  evidence  that  has  been  introduced, ' ' 
the  charge  clearly  limits  their  consideration  to  the  evi- 
dence submitted  and  is  not  vulnerable  to  the  criticism 
aimed  thereat. 

The  error  in  submitting  the  allowance  of  interest  to 
the  consideration  of  the  jury,  is  simplified  by  the  fact 
that  the  verdict  segregates  the  interest,  fixing  it  in  the 
sum  of  $185.  The  judgment  will  therefore  be  modified 
by  eliminating  the  simi  of  $185,  awarded  as  interest, 
and  the  judgment  is  otherwise  affirmed. 

Modified. 

McBbidb^  C.  J.,  and  Bubkett  and  Habbis^  JJ.,  con- 
cur. 


Denied  September  9,  1919. 

Petition  for  Rehbabing. 

(183  Pac.  476.) 

Messrs.  Welsh   <&   Welsh   and   Messrs.   Angell  & 
Fisher y  for  the  petition. 

Mr.  J.  G.  Arnold^  contra. 
osor.^ae 
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BUENETT,  J.— By  its  petition  for  a  rehearing  the 
defendant  urges  that  this  court  was  wrong  in  the  con- 
clusion that  having  answered  to  the  merits  of  the  con- 
troversy between  the  parties  and  gone  to  trial  on  the 
issues  so  raised  after  having  been  defeated  on  the  trial 
of  its  plea  in  abatement,  the  latter  defease  was  waived. 
Section  74,  L.  0.  L.,  as  amended  by  Chapter  99,  Laws 
of  1911,  and  as  finally  changed  by  Chapter  8,  Laws  of 
1915,  readfc  thus: 

* '  The  counterclaim  mentioned  in  Section  73  must  be 
one  existing  in  favor  of  a  defendant,  and  against  a 
plaintiff,  between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  one  of  the  follow- 
ing causes  of  action : 

*'(1)  A  cause  of  action  arising  out  of  the  contract 
or  transaction  set  forth  in  the  complaint,  as  the 
foundation  of  the  plaintiff's  claim. 

**(2)  In  an, action  arising  on  contract,  any  other 
cause  of  action  arising  also  on  contract,  and  existing 
at  the  commencement  of  the  action. 

''The  defendant  may  set  forth  by  answer  as  many 
counterclaims  as  he  may  have,  including  pleas  in 
abatement.  Such  defenses  shall  each  be  separately 
stated  and  shall  refer  to  the  causes  of  action  which 
they  are  intended  to  answer,  in  such  manner  that  they 
may  be  intelligently  distinguished;  provided,  that  the 
defendant  shall  not  be  required  to  admit  in  his  answer 
any  liability  pr  indebtedness  to  the  plaintiff  in  order 
to  be  permitted  to  plead  a  counterclaim.** 

The  defendant  relies  upon  the  clause, 

**The  defendant  may  set  forth  by  answer  as  many 
counterclaims  as  he  may  have,  including  pleas  in  abate- 
ment. '  * 

It  maintains  that  this  is  a  warrant  for  joining  in  one 
answer  all  manner  of  pleas  and  defenses  and  concludes 
that  in  no  case  can  waiver  of  any  plea  be  predicated 
on  such  joinder. 
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12.  Conceding  that  the  legislature  made  a  new  rule 
of  pleading  as  to  the  matters  that  may  be  set  forth  in 
an  answer,  it  did  not  undertake  to  construe  the  legal 
effect  of  what  any  defendant  should  put  into  that 
pleading.  The  statute  does  not  dispense  with  the 
common-sense  rule  that  the  different  defenses  must 
not  be  inconsistent' with  each  other  and  particularly 
that  where  a  defendant  by  his  answer  first  denies  a 
thing  and  then  further  on  in  the  pleading  admits  the 
same  thing,  the  admission  will  control  and  the  denial 
will  be  disregarded :  Veasey  v.  EumphrenySy  27  Or.  515 
(41  Pac.  8) ;  Maxwell  v.  Bolles,  28  Or.  1  (41  Pac.  661) ; 
Brown  v.  Feldwert,  46  Or.  363  (80  Pac.  414) ;  Dutro  v. 
Ladd^  50  Or.  120  (91  Pac.  459) ;  Johnson  v.  Sheridan 
Lumber  Co.,  51  Or.  35  (93  Pac.  470) ;  Peters  v.  Queen 
City  Ins.  Co.,  63  Or.  382  (126  Pac.  1005). 

In  the  instant  case  the  effect  of  the  defendant's 
pleading  is  for  it  to  say  in  one  breath, '  *  the  court  has 
not  acquired  jurisdiction  of  my  person,'*  and  in  the 
other  to  declare,  ''the  court  has  jurisdiction  of  my  per- 
son, seeing  that  I  am  here  voluntarily  defending  on 
the  merits  of  the  case. ' '  The  defendant  was  either  in 
court  or  it  was  not  in  court.  Both  could  not  be  true 
at  the  same  time  and  the  admission  to  be  drawn  as  a 
legal  conclusion  from  its  general  answer  that  it  is 
in  court  must  prevail  over  its  contention  in  the  plea 
in  abatement  that  it  is  not  in  court. 

13-15.  Jurisdiction  is  of  the  person  and  of  the  sub- 
ject matter.  The  matter  means  the  authority  of  the 
court  to  hear  and  determine  the  kind  of  case  presented 
and  is  conferred  by  law  independent  of  the  act  or  con- 
sent of  the  parties.  The  lack  of  this  element  of  juris- 
diction is  never  waived  but  may  be  urged  at  any  time 
during  the  progress  of  the  litigation:  Section  72, 
L.  0.  L.,  and  authorities  cited  in  note.    On  the  other 
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hand,  jurisdiction  of  a  person*  sui  juris  depends  either 
upon  proper  service  of  summons  upon  him  or  upon  his 
voluntary  appearance  in  court.  Indeed,  his  appear- 
ance may  be  a  special  one  limited  to  a  particmlar  pur- 
pose but  if  he  appears  and  offers  contest  on  the  merits 
of  the  complaint  it  is  universally  held  to  be  a  general 
appearance  giving  the  court  sanction  to  hear  ahd  de- 
termine all  the  matters  in  controversy,  providing  of 
course  that  the  court  has  authority  in  law  over  the 
kind  of  case  presented. 

In  substance,  plainly  stated,  the  defendant's  posi- 
tion as  disclosed  by  its  pleading  is  that  it  is  in  court 
by  its  own  consent,  but  was  not  brought  in  by  service 
of  summons.  Being  in  court  generally  of  its  own  voli- 
tion is  an'  admission  of  the  court 's  jurisdiction  over  its 
petson  which  must  prevail  over  its  denial  of  jurisdic- 
tion embodied  in  its  plea  in  abatement. 

The  petition  for  rehearing  is  denied.  ' 

Modified.    Beheabing  Denied. 

MoBbide,  C.  J.,  and  Benson  and  Habbis,  JJ.,  concur. 


Argaed  November  13,  1918,  aiBnned  Jannary  7,  1919. 

STATE  V.  BERTSCHINGEB. 

(177  Pac.  63.) 

Criminal  Law — Time  of  Trial — Congested  Docket — ^Absent  Wltnesa 

1«  Indictment  returned  in  September  will  not  be  dismissed  for  fail- 
ure to  set  case  for  trial  during  October  term,  to  which  it  had  been 
postponed  on  oral  stipulation,  due  to  congested  condition  of  docket; 
and  where  motion  to  dismiss  was  not  filed  until  accused  had  received 
notice  that  trial  was  set  for  December,  and  there  was  no  showing 
that  he  was  unprepared  because  of  absence  of  witness,  or  who  wit- 
ness was,  whether  he  was  out  of  jurisdiction,  and  wliat  he  would 
testify. 

[As  to  general  principles  controlling  absence  of  witnesses  as 
ground  for  eontinnaneei  see  note  in  122  AsL  8ti  Bep.  745.] 


\ 
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From  Multnomah :  John  P.  Ejlvakatjqh,  Judge. 

Department  2. 

On  June  1,  1917,  the  defendant  was  indicted  by  the 
grand  jury  of  Multnomah  County  for  the  crime  of  man- 
slaughter in  the  commission  of  an  abortion  upon  a  Mrs. 
Oswald,  The  defendant  enterefi  a  plea  of  not  guilty 
and  the  case  was  set  for  trial  on  September  12,  1917. 
A  few  days  previous  to  that  date  the  district  attorney 
and  defendant's  counsel  made  an  oral  agreement  that 
the  trial  of  the  case  should  be  postponed  until  the  Octo- 
ber term,  1917.  Nothing  more  was  done  and  the  case 
was  finally  set  for  hearing  on  December  14, 1917.  De- 
fendant's attorneys  claim  that  they  did  not  receive  any 
notice  of  the  trial  of  the  case  on  that  date  until  Decem- 
ber 11,  1917.  They  also  claim  that  they  consented  to 
the  postponement  of  the  trial  to  the  October  term 
*'up6n  the  condition  that  the  case  would  be  called  and 
tried  in  the  early  part  of  October. ' ' 

After  receiving  notice  on  December  11th  that  the 
case  was  set  for  trial  three  days  later,  the  defendant 
then  filed  a  motion  to  dismiss  the  indictment,  **upon 
the  ground  that  the  district  attorney  had  not  brought 
the  defendant  to  trial  at  the  next  term  of  court  after 
the  finding  of  the  indictment. ' '  This  motion  was  based 
upon  the  records  of  the  court,  the  affidavits  of  the  de- 
fendant and  of  his  attorneys.  A  counter-affidavit  was 
filed  by  the  deputy  district  attorney,  together  with  a 
reply  aflSdavit  of  one  of  the  defendant's  attorneys;  all 
of  which  affidavits  are  in  the  transcript.  After  argu- 
ment, the  motion  to  dismiss  was  overruled  and  the 
order  overruling  it  recites : 

"And  it  appearing  to  the  court  after  hearing  the 
argument  and  statements  of  counsel  pro  and  con,  from 
the  affidavits  of  respective  counsel  now  on  file  herein. 
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and  from  the  condition  of  the  trial  docket  of  thiis  court, 
and  from  the  statements  of  respective  counsel,  that 
good  cause  and  reasons  exist  for  the  denial  of  the 
alpove-named  defendant's  motion  to  dismiss  the  indict- 
ment herein  for  the  failure  to  try  the  defendant  at  the 
next  term  after  he  was  indicted ; 

' '  Now,  therefore,  it  is  hereby  ordered  and  adjudged 
that  the  defendant's  motion  to  dismiss  the  indictment 
herein  be  and  the  same  hereby  is  denied/' 

From  this  ruling  the  defendant  appeals. 

Apfibmed. 

For  appellant  there  was  a  brief  filed  over  the  names 
of  Mi-.  John  J.  Fitzgerald  and  Mr.  JuliyrS  N.  Hart. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  and  Mr. 
Charles  C.  Hmdma/n,  Deputy  District  Attorney,  and 
Mr.  J.  L.  Hammersly,  with  an  oral  argument  by  Mr. 
Hammersly. 

JOHNS,  J. — This  case  is  the  usual  result  of  oral 
stipulations  between  counsel  about  which  the  court  is 
not  consulted  and  which  it  has  not  approved,  and  of 
the  setting  of  trial  without  ample  notice  to  opposing 
counsel.  Yet  we  are  convinced  that  the  office  of  the 
district  attorney  acted  in  good  faith  and  that  any  appa- 
rent delay  in  the  trial  of  the  case  was  not  through  the 
fault  of  that  office.  The  record  shows  that  the  real 
cause  of  the  delay  was  the  congested  condition  of  the 
trial  docket  and  that  this  case  was  actually  set  for  trial 
on  the  first  open  date. 

While  the  defendant 's  motion  to  have  the  indictment 
dismissed  is  upon  the  alleged  failure  of  the  state  to 
have  the  trial  set  for  the  October  term  of  court,  yet  it 
is  very  significant  that  the  motion  to  dismiss  was  not 
filed  until  after  his  counsel  had  received  notice  that  the 
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trial  was  set  for  December  14, 1917,  and  that  he  claims 
he  was  not  ready  for  trial  then  for  the  reason  that  he 
could  not  obtain  the  attendance  of  an  important  wit- 
ness. There  is  no  showing  as  to  who  the  witness  was, 
whether  or  not  he  was  out  of  the  jurisdiction  of  the 
court,  when  he  had  left  or  whether  he  would  ever  re- 
turn, what  he  would  testify  to  if  present,  or  what  eflfort, 
if  any,  had  been  made  to  locate  the  witness.  The  de- 
fendant is  placed  in  the  untenable  position  of  complain- 
ing becaus^  he  did  not  have  his  trial  at  the  October 
term,  and  objecting  to  his  trial  in  December  on  the 
ground  that  he  was  not  then  ready  for  trial.  There  is 
no  merit  in  the  motion  to  dismiss,  and  the  ruling  of  the 
Circuit  Court  is  aflSrmed.  Affibmed. 

Bean,  Benson  and  Bxjbnett,  J  J.,  concur. 


Original  proceedings  in  disbarment,  submitted  on  motion  to  strike 
petition  January  23,  overruled  February  6,  1917. 

STATE  EX  Eel.  v.  GREENFIELD. 

(162  Pae.  858.) 

Attorney  and  Client — ^Disbarment  Proceedings — ^Petition — Snfflcieney. 

1.  The  mere  fact  that  a  petition  for  disbarment  of  an  attorney  was 
entitled  "In  the  Supreme  Court  of  the  State  of  Oregon  in  and  for 
Multnomah  County"  did  not  invalidate  it,  but  the  addition  of  the 
words  naming  the  eounty  was  a  clerieal  error,  and  could  not  mislead 
defendant. 

Attorney  and  COlent— Disbarment  Proceedinga— Petition— Sufllciency. 

2.  Since  a  proceeding  for  disbarment  is  neither  civil  nor  criminal, 
and  is  governed  by  its  own  rules  and  not  by  those  governing  com- 
plaints in  civil  actions  or  criminal  proceedi^igs  unless  the  statute  has 
made  them  applicable  and  there  is  no  requirement  that  the  complaint 
be  verified,  the  court  will  merely  require  such  verification  as  assures 
good  faith. 

Attorney  and  Client— Disbarment  Proceedings— Petition — Snfflcieney. 

3.  In  a  proceedinff  for  disbarment  of  an  attorney,  a  verification 
made  on  affidavits  of  an  attorney^  who  deposed  that  he  was  attorney 
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for  petitioners  and  was  qne  of  the  petitioners  himself  and  a  member 
of  the  bar  association,  is  technically  sufficient. 

Attorney  and  Cfllent — Disbarment  Proceedings — Teclmlcal  Accuracy. 

4.  In  disbarment  proceedings,  the  court  will  look  to  the  substance 
of  the  charge  rather  than  the  technical  accuracy  with  which  it  is  pre- 
sented. 

Original  proceedings  in  disbarment 

In  Banc. 

On  motion  to  strike  petition.    Motion  Ovebbxtled. 

Mr.  J,  R.  Oreenfield,  for  the  motion. 

Mr.  E.  L.  McDougal,  contra. 

PEB  CUEIAM.— 1.  This  is  a  proceeding  to  disbar 
the  defendant  for  alleged  misconduct.  Defendant 
moves  to  strike  the  petition  from  the  files  for  the  rea- 
sons: (1)  That  it  is  entitled,  '*In  the  Supreme  Court 
of  the  State  of  Oregon  in  and  for  Multnomah  County *'; 
(2)  that  it  is  not  properly  verified.  As  to  the  first 
objection  it  is  plain  that  the  error  is  merely  clerical, 
and  the  objection  frivolous.  The  addition  of  the  words 
'  *  In  and  for  Multnomah  County ' '  to  the  title  evidently 
could  not  and  did  not  mislead  defendant. 

2.  As  to  the  verification  it  may  be  said  that  a  pro- 
ceeding to  disbar  an  attorney  is  special  in  its  nature. 
It  is  not  a  civil  action  nor  a  criminal  proceeding,  but 
on  account  of  the  serious  consequences  which  may  en- 
sue from  a  conviction  it  may  be  termed  a  qiutsi-cnminaX 
proceeding.  It  is  governed  by  its  own  rules,  and 
neither  the  statutory  provisions  in  regard  to  com- 
plaints in  civil  actions  nor  indictments  in  criminal  pro- 
ceedings apply  to  it,  except  in  so  far  as  the  statute  has 
made  them  applicable.  There  is  nothing  in  the  statute 
itself  that  requires  the  complaint  to  be  verified,  but 
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observing  an  analogy  to  civil  proceedings  this  court 
will  require  such  verification  as  will  assure  it  that  the 
complaint  is  bona  fide,  and  will  not  act  upon  a  com- 
plaint which  is  unverified. 

3.  The  verification  is  made  in  this  proceeding  by  the 
affidavit  of  E.  L.  McDougal,  who  deposes  that  he  is 
attorney  for  the  petitioners  and  that  the  petition  is 
true  as  he  verily  believes.  The  petition  itself  states 
that  the  petitioners,  Boscoe  C.  Nelson,  C.  L.  Whealdon, 
Arthur  I.  Moulton,  Bartlett  Cole,  Ben  C.  Dey  and  E.  L. 
McDougal  are  duly  admitted  practicing  attorneys, 
practicing  in  the  City  of  Portland,  and  are  members  of 
the  grievance  committee  and  counselor,  respectively, 
of  the  Multnomah  County  Bar  Association,  and  are  the 
duly  authorized  representatives  of  such  association. 
These  gentlemen  are  the  real  complainants,  and  E.  L. 
McDougal  is  one  of  them.  Considering  the  verifica- 
tion in  connection  with  the  allegations  of  the  petition 
verified,  we  think  it  technically  sufficient. 

4.  In  these  proceedings  the  court  will  look  rather  to 
the  substance  of  the  charge  than  to  the  technical  accu- 
racy with  which  it  is  presented.  If  it  states  facts  suffi- 
cient to  constitute  a  violation  of  the  duties  of  an  attor- 
ney with  sufficient  accuracy  to  enable  the  accused  to 
know  what  is  charged  against  him  and  to  prepare  his 
defense,  we  are  not  inclined  to  dispose  of  the  case  upon 
mere  technical  objection  to  matters  of  form. 

The  motion  will  be  overruled  and  the  defendant 
given  ten  days  within  which  to  answer. 

Motion  Ovebbuled. 
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Argned  on  motions  to  diBmiss  appeal,  for  an  injunction  and  for  cita- 
tion for  contempt,  January  10,  denied  January  21,  appeal  dis- 
missed on  motion  of  appellant,  February  14,  1919. 

HELMS  GEOOVEE  &  DUBBEE  CO.  v.   COPEN- 
HAGEN. 

(177  Pac.  935.) 

Ai»peal  and  Error— Undartaking. 

1.  An  undertaking  on  appeal  to  satisfy  the  decree,  if  affirmed,  and 
to  deliver  certain  personal  property,  held  to  comply  with  Section  551, 
subdivisions  1  and  3,  L.  O.  L.,  and  not  to  Umit  the  Beeority  to  a 
specific  amount. 

Appeal  and  Error— Oorrecttons  in  Record-— Wbere  Made. 

2.  If  there  is  any  error  in  the  orders  of  the  trial  court  as  entered 
in  the  record,  application  for  a  correction  thereof  should  be  made  in 
the  trial  court  and  not  the  appellate  court.  ' 

Appeal  and  Error--Juri8diction  of  Trial  Oonrt— Oorrections  of  Errors. 

3.  As  a  general  rule,  the  pendency  of  an  appeal  does  not  divest  the 
trial  court  of  the  power  to  correct  its  record  so  as  to  conform  to 
the  truth  and  truly  set  forth  the  proceedings  as  they  actually  oc- 
curred. 

.Appeal  and  Error — Stay  of  Proceedings — ^Beyocatlon  of  Order. 

4.  A  notation  on  an  undertaking  on  appeal,  "Bond  is  hereby  ap- 
proved without  affecting  decree  or  changing  same  in  any  way,"  did 
not  revoke  an  order  staying  proceedings,  made  after  delivery  of  the 
decree. 

Appeal  and  Error—Effect  of  Appeal  on  Writ  of  Error. 

5.  According  to  the  common  law,  a  writ  of  error  operated  ^ef  w 
as  a  supersedeas  and  prevented  the  issuance  of  execution  to  enforce 
the  judgment,  and  the  same  effect  was  also  given  to  an  appeal  in 
chancery. 

Appeal  and  Error— Btay  of  Proceedings— Effect  of  Appeal. 

6.  An  appeal  from  a  decree  granting  a  prohibitory  injunction  which 
is  self-executing  and  requires  no  affirmative  action,  merely  maintain- 
ing the  »XaXu9  gtio  pending  the  appeal,  does  not  suspend  the  injunction, 
but  a  mandatory  injunction  compelling  affirmative  action  cannot  be 
enforced  pending  a  duly  perfected  appeal. 

Appeal  and  Error— Stay  of  Proceedings — ^Power  of  Oonrts. 

7.  It  is  the  general  rule  that  either  the  lower  or  appellate  courts, 
according  to  the  circumstances,  have  inherent  power  to  grant  a  stay 
of  proceedings  pending  an  appeal,  even  where  there  is  no  statute 
entitling  a  party  to  such  stay;  but,  where  there  is  a  statute,  its 
conditions  must  be  complied  with. 
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Appeal  and  Error— Undertaking  on  Appeal — Care  of  Peraonal  Prop- 
erty. 

8.  In  a  suit  involving  patented  machines,  it  was  appropriate  for  the 
trial  court  to  impose  the  condition  that  the  defendants  give  an  under- 
taking on  appeal  and  continue  to  operate  the  machines;  it  being 
better  for  all  concerned  that  the  operation  thereof  should  not  cease 
during  the  litigation. 

Appeal  and  Error — Jurisdiction — Supreme  Court — ^Injunction. 

9.  Notwithstanding  Article  VII,  Section  2,  of  the  Constitution,  and 
Section  6  prior  to  amendment  in  1910,  the  Supreme  Court  in  order  to 
preserve  ue  subject  matter  of  an  appeal  pending  a  hearing  on  the 
merits,  may  issue  a  restraining  order  to  aid  or  protect  its  appellate 
Jurisdiction. 

Appeal  and  Error — Care  of  Property  Pending  Appeal. 

10.  Where  the  trial  court  has  made  temporary  provision  for  the 
care  and  management  of  personal  property  pending  appeal,  the  Su- 
preme Court  w&  not  ignore  or  lightly  disturb  the  order. 

Appeal  and  Error — Superaedeas-HOontempt. 

11.  When  CLU  appeal  is  taken  from  an  order  granting  a  prohibitory 
injunction,  the  trial  court  still  retains  judisdiction  pending  the  appeal 
to  punish,  as  a  contempt,  the  violation  of  the  injunction;  vie  contempt 
proceedings  being  wholly  independent  of  the  appeal. 

From  Multnomah:  Calvin  U.  Gantenbbin,  Judge. 

In  Banc. 

A  decree  was  entered  in  the  Circuit  Court  in  the 
above-entitled  case  on  the  eighteenth  day  of  October, 
1918,  whereby  it  was  decreed  that  a  certain  contract 
between  the  plaintiff  and  defendants  be  rescinded  and 
annulled.  It  was  further  ordered  that  the  defendants 
be  restrained  and  enjoined  from  the  further  use  or  con- 
trol of  an  invention  known  as  the  **  Helms  Groover  and 
Dubber''  and  described  in  the  application  filed  in  the 
United  States  patent  office,  September  22, 1917,  and  en- 
joining the  defendants  from  the  further  manufacture 
or  sale  of  said  invention,  and  from  making  any  con- 
tracts therefor ;  and  also  ordered : 

*  *  The  defendants  to  turn  over  to  the  plaintiff  within 
five  days  from  this  date,  all  machines  known  as  the 
*  Helms  Groover  and  Dubber'  which  had  been  pur- 
chased or  in  any  way  acquired  out  of  the  proceeds  of 
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the  business  conducted  by  the  said  defendants  in  con- 
nection with  the  aforesaid  contract  from  the  time  the 
same  was  entered  into  to  date  hereof.  ^  ^  . 

It  appears  by  the  original  contract  between  the  plain- 
tiff and  defendants,  which  was  rescinded  by  the  decree, 
that  the  Copenhagen  Brothers  agreed  to  take  over  this 
patent,  manufacture,  sell  and  operate  the  machines  and 
divide  the  profits  with  the  plaintiff.  On  account  of 
an  alleged  violation  of  the  contract,  the  same  was 
rescinded. 

On  the  twenty-first  day  of  October,  1918,  defendants 
filed  a  notice  of  appeal  to  this  court.  On  the  same  date, 
the  defendants  obtained  an  order  of  the  court : . 

'  *  That  the  defendants  shall  have  the  right  pending 
the  final  determination  of  this  cause  in  the  appellate 
court  to  operate  sixteen  (16)  machines  known  as  the 
Helms  Groover  and  Dubber  machines,  but  no  more,  and 
that  as  a  condition  to  said  operation  they  shall  file  a 
bond  in  favor  of  the  plaintiff  in  the  sum  of  Ten  Thou- 
sand ($10,000)  Dollars.'' 

Thereafter,  the  defendants  filed  two  separate  under- 
takings on  appeal  to  which  objections  were  made  and 
sustained  by  the  court.  On  November  7,  1918,  de- 
fendants filed  an  undertaking  on  appeal  with  the 
United  States  Fidelity  and  Deposit  Company  as  surety 
thereon.  The  court  approved  the  undertaking  in  the 
following  language : 

*'Bond  is  hereby  approved  without  affecting  decree 
or  changing  same  in  any  way,  November  7, 1918.  * ' 

By  an  order  dated  November  8, 1918,  the  court  made 
a  formal  order  approving  the  undertaking  and  declar- 
ing it  'Ho  be  in  the  aggregate  amount  fixed  by  the 
court  for  the  performance  of  the  several  obligations 
therein. ' '  Moi^ons  Denied. 
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Mr,  Thomas  Ma/imix  and  Mr.  George  Arthur  Brown, 
for  the  motions. 

Mr.  Alfred  P.  Dobson  and  Mr.  Robert  Krims,  contra. 

BEAN,  J. — The  plaintiff  moves  the  court  for  a  dis- 
missal of  the  appeal  for  the  reason  that  the  undertak- 
ing is  limited  in  the  sum  of  ten  thousand  ($10,000)  dol- 
lars ;  and  also  asks  that  defendants  be  restrained  from 
further  operating  the  machines. 

After  the  formal  part  of  the  undertaking  in  ques- 
tion— 

It  first  provides  that  the  defendants  and  their 
surety,  **do  hereby  jointly  and  severally  undertake  and 
promise  on  the  part  of  said  defendants  and  appellants 
that  defendants  and  appellants  will  pay  to  the  plaintiff 
all  damages,  costs  and  disbursements  which  may  be 
awarded  it  on  said  appeal,  and  further  that  said  de- 
fendants and  appellants  will  satisfy  said  decree  or 
judgment  so  far  as  it  may  be  affirmed  on  appeal  if  the 
same  or  any  part  thereof  be  affirmed  on  appeal.** 

This  portion  of  fhe  undertaking  is  in  strict  compli- 
ance with  Section  551,  subdivision  1,  L.  0.  L.  It  is  not 
limited. 

The  undertaking  further  provides  that 

''Said  principals  and  surety  do  further  jointly  and 
severally  undertake  and  promise  on  the  part  of  said 
defendants  and  appellants  in  the  sum  of  $10,000 ;  that 
the  said  defendants  and  appellants  will  obey  the  decree 
of  the  appellate  court  as  to  the  transfer  or  delivery  of 
any  of  the  personal  property  required  to  be  transferred 
or  delivered  and  will  render  such  an  account  and  pay 
such  sums  for  the  continued  operation,  pending  the 
appeal,  of  the  said  personal  property  as  may  be  de- 
creed, ordered,  or  adjudged  by  the  appellate  court.** 

• 

Subdivision  3  of  Section  551,  L.  0.  L.,  directs  as 
follows ; 
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**If  the  decree  appealed  from  require  the  transfer  or 
delivery  of  any  personal  property,  unless  the  things 
required  to  be  transferred  or  delivered  be  brought  into 
court,  or  placed  in  the  custody  of  such  officer  or  re- 
ceiver as  the  court  may  appoint,  that  the  appellant  will 
obey  the  decree  of  the  appellate  court.  The  amount  of 
such  undertaking  shall  be  specified  therein,  and  be  fixed 
by  the  court  or  judge  thereof.'' 

1.  The  undertaking  approved  by  the  court  is  sub- 
stantially the  same  in  form  as  the  two  prior  undertak- 
ings which  were  tendered  and  rejected.  No  objection 
appears  to  have  been  made  to  the  form  of  either  of  the 
undertakings,  but  only  to  the  surety  on  the  first  two. 
The  further  undertaking  above  quoted  appears  to  be  in 
compliance  with  subdivision  3  of  Section  551  as  well  as 
with  the  order  of  the  court  relating  to  the  use  of  the 
machines.  This  subdivision,  it  will  be  noticed,  directs 
the  court  to  fix  the  amount  of  the  undertaking,  which 
amount  muSt  be  specified  therein.  We  fail  to  see  any 
defect  in  this  undertaking  or  any  provision  that  in  any 
way  conflicts  with  the  requirements  of  Section  551. 
The  decree  provided  for  the  transfer  of  certain  per- 
sonal property,  and  it  was  therefore  appropriate  for 
the  trial  court  to  fix  the  amount  of  such  further  under- 
taking pursuant  to  subdivision  3. 

Some  objection  is  made  for  the  reason  that  counsel 
for  plaintiff  were  not  present  on  October  21, 1918,  when 
the  court  made  the  order  fixing  the  amount  of  the  un- 
dertaking, and  limiting  the  operation  of  the  machines. 
The  order  recites  that  the  plaintiff  appeared  by  its 
attorneys  George  Arthur  Brown  and  Thomas  Mannix, 
and  the  defendants  appeared  by  their  attorneys  Robert 
Krims  and  Boscoe  B.  Johnson,  and  that  it  appeared  to 
the  court : 
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*'That  the  defendants  have  heretofore  filed  a  notice 
of  appeal  and  it  having  been  agreed  upon  in  open  court 
by  and  between  the  attorneys  for  the  respective  parties 
that  the  defendants  should  operate  only  sixteen  (16) 
of  the  machines  known  as  'Helms  Groover  and  Dubber' 
machines  and  no  more  pending  the  determination  of 
this  cause  upon  appeal.  *  * 

2,  3.  If  there  is  any  error  in  the  orders  of  the  court, 
as  entered  in  the  record,  a  correction  thereof  should 
be  made  upon  proper  application  therefor  in  the  trial 
.  court.  An  appeal  does  not  deprive  the  trial  court  of 
all  power  to  act  pending  the  appeal.  As  a  general  rule, 
the  pendency  of  an  appeal  does  not  divest  the  trial 
court  of  the  power  to  correct  its  record  so  it  will  con- 
form to  the  truth,  and  truly  set  forth  the  proceedings 
as  they  actually  occurred :  2  R.  C.  L.,  §  95,  p.  120 ;  Ptxch 
V.  Geoffroy,  65  Hun,  619  (19  N.  Y.  Supp.  583).  In  1 
Joyce  on  Injunctions,  Section  72,  the  author  states : 

*' Pending  appeal  by  defendant  from  a  judgment  and 
enjoining  the  operation  of  certain  machinery  on  certain 
premises,  it  is  in  the  discretion  of  the  trial  court  to  stay 
enforcement  of  the  judgment.  •  •  *' 

4.  The  notation  made  by  the  trial  court  upon  the  un- 
dertaking at  the  time  of  its  approval  did  not  revoke "" 
the  order  of  October  21,  1918,  regulating  the  stay  of 
proceedings.    The  motion  to  dismiss  the  appeal  is  not 
well  grounded,  and  is  denied. 

iNjuNonoir, 
Plaintiff  moves  the  court  for  an  order  restraining 
the  defendants  from  operating  the  machines  contrary 
to  the  decree. 

5,  6.  According  to  the  common  law,  a  writ  of  error 
operated  per  se  as  a  supersedeas  and  prevented  the 
issuance  of  execution  to  enforce  the  judgment,  and  the 
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same  effect  was  also  given  to  an  appeal  in  chancery. 
This  matter  is  now  governed  by  statutory  provisions 
which,  as  a  general  rule,  expressly  prescribe  what  judg- 
ments, orders  or  decrees  may  be  superseded,  and  upon 
what  conditions.  As  a  general  rule,  proceedings  upon 
any  appealable  judgment  or  order,  except  in  a  few  enu- 
merated cases,  may  be  superseded  upon  the  filing  of  a 
sufficient  undertaking.  Ordinarily  the  perfecting  of 
an  appeal  from  a  judgment,  decree  or  order  stays  only 
affirmative  proceedings  thereunder.  An  appeal  from 
a  decree  granting  a  prohibitory  injunction,  which' 
is  self-executing  and  requires  no  affirmative  action, 
merely  maintaining  the  status  quo  pending  the  appeal, 
does  not  suspepd  the  injunction.  On  the  other  hand 
a  mandatory  injunction,  that  is,  one  which  compels 
affirmative  action  by  the  defendant  instead  of  merely 
preserving  the  status  quo,  cannot  be  enforced  pending  a 
duly  perfected  appeal :  2  E.  0.  L.,  §  97,  p.  122;  22  Cyc. 
1010.  See,  also.  Day  v.  Holland,  15  Or.  464  (15  Pac- 
855) ;  Toy  v.  Gong,  87  Or.  454  (170  Pac.  936) ;  3  C.  J-, 
§  1392,  p.  1272,  et  seq. 

7,  8.  It  is  the  general  rule  that  either  the  lower  or 
appellate  court,  according  to  the  circumstances,  has 
inherent  power  to  grant  a  stay  of  proceedings  pending 
an  appeal  even  where  there  is  no  statute  entitling  a 
party  to  such  stay.  Where  the  right  to  a  stay  is  en- 
tirely regulated  by  statute,  or  where  the  statute  pre- 
scribes the  conditions  upon  which  it  may  be  obtained 
or  allowed,  the  courts  cannot  grant  a  stay  of  proceed- 
ings in  a  case  which  is  not  within  the  statute,  or  in  the 
absence  of  compliance  with  the  prescribed  conditions : 
3  C.  J.,  §  1408,  p.  1286;  and  also  §  1410,  p.  1289.  In 
the  case  at  bar,  the  defendants  having  complied  with 
the  conditions  of  the  statute  in  regard  to  the  under- 
taking on  appeal,  it  was  appropriate  for  the  trial  coorti 
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in  the  exercise  of  its  discretion,  to  regulate  the  matter 
of  operating  the  patented  machines  involved,  and  to 
impose  the  condition  that  the  defendants  give  the  un- 
dertaking, which  requirement  is  in  part,  supplemental 
to  and  in  aid  of  the  provisions  of  the  statute.  The 
machines  are  used  in  shipbuilding,  and  it  would  seem 
better  for  all  concerned  that  the  operation  thereof 
should  not  cease  during  the  litigation, 

9,  10,  Although  the  Constitution  of  Oregon,  Article 
Vn,  Section  2,  and  Section  6  prior  to  the  amendment 
of  Article  VII  in  1910,  confers  upon  the  Supreme  Court 
jurisdiction  only  to  review  the  decisions  of  the  Circuit 
Courts,  except  that  it  may  in  its  decision  take  original 
jurisdiction  in  m(mdamVfS,,qiw  warranto  and  habeas 
corpus  proceedings,  yet  in  order  to  preserve  the  sul)- 
ject  matter  of  the  appeal  pending  a  hearing  upon  the 
merits,  this^  court  may  issue  a  restraining  order  to  aid 
or  protect*its  appellate  jurisdiction:  Livesley  v.  Krebs 
Hop  Co.,  57  Or.  352  (97  Pac.  718, 107  Pac.  460, 112  Pac. 
1).  However,  where  the  trial  court  has  made  tempo- 
rary provision  for  the  care  and  management  of  per- 
sonal property  involved  in  the  case,  during  the  pend- 
ency of  the  appeal,  the  necessity  for  an  order  to  protect 
or  preserve  the  property  which  is  the  subject  matter 
of  the  appeal  is  obviated.  Under  such  circumstances, 
this  court  will  not  ignore  or  disturb  the  order  of  the 
trial  court  regulating  the  stay  of  the  proceedings. 
When  the  trial  court  has  thus  exercised  its  discretion, 
particularly  when  the  order  is  based  upon  a  stipula- 
tion of  counsel  for  the  respective  parties,  the  appellate 
court  will  be  loath  to  disturb  such  an  order:  22  Cyc 
970-1002.  The  order  regulating  the  use  of  the  ma- 
chines was  made  prior  to  the  perfection  of  the  appeal 
and  while  the  trial  court  has^  full  jurisdiction  of  the 
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cause :  See  Ency.  of  PI.  &  Pr.,  p.  1231d,  and  notes  on 
p.  1232.    The  motion  for  a  restraining  order  is  denied. 

Application  fob  Citation  fob  Contempt. 

11.  The  plaintiff  moves  that  the  defendants  be  cited 
for  contempt  for  a  violation  of  the  decree  of  the  lower 
court  appealed  from.  If  there  has  been  any  violation 
of  any  part  of  the  decree  which  was  not  stayed  by 
virtue  of  the  undertaking  on  appeal,  or  by  the  order  of 
the  trial  court,  the  proper  forum  for  an  investigation 
of  that  matter  i^  in  that  court.  The  decree  in  this  case 
grants  an  injunction  which  is  prohibitory  and  also 
mandatory. 

When  an  appeal  is  taken  from  en  order  granting  a 
prohibitory  injunction,  the  trial  court  still  retains 
jurisdiction  pending  the  appeal  to  punish  as  a  con- 
tempt, the  violation  of  the  injunction,  as  the  contempt 
proceedings  is  wholly  independent  of  the  appeal,  or 
any  question  to  be  considered  by  the  appeflate  court : 
Barnes^  v.  Chicago  Typographical  Union,  232  HI.  402 
(83  N.  E.  932, 122  Am.  St.  Rep.  129, 14  L.  R.  A.  (N,  S.) 
1150,  and  note) ;  3  C.  J.,  §  1456,  p.  1325. 

We  find  no  precedent  in  this  state  for  this  court  to 
grant  the  application  on  account  of  a  violation  of  an 
order  of  the  lower  court.  The  application  for  the  cita- 
tion is  therefore  denied.  The  opinion  in  Re  Vinton,  65 
Or.  422  (132  Pac.  1165),  is  instructive  in  regard  to  both 
features  of  this  phase  of  the  case :  See,  also.  State  ex 
rel  V.  Downing,  40  Or.  309-326  (56  Pac.  863,  66  Pac. 
917 ) .  Motions  Denied. 

Burnett  and  Johns,  JJ.,  not  sitting. 


Appeal  diBiniased  on  motion  of  sppoUant  February  14,  1919. 
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PAULSON  V.  HUELBURT,  Shebiff. 

(183  Pec.  937.) 

Homestead — Whmi  Owner  of  Homestead  Erecting  House  Thereon  and 
Entering  It  can  Claim  Exemption. 

1.  Under  Section  221,  L.  O.  L.,  declaring  family  homestead  exempt 
from  judicial  sale  for  satisfaction  of  any  judgment,  and  requiring 
only  that  it  must  be  the  actual  abode  of,  and  owned  by,  such  family, 
or  a  member  thereof,  and  -Section  224,  providing  that  when  an  oflBccr 
shall  levy  on  it  the  owner  may  notify  him  that  he  claims  it  as  his 
homestead,  the  owner  of  land,  a  member  of  a  family,  contracting  for 
erection  of  a  house  thereon,  while  living  with  her  family  on  rented 
premises,  but  moving  into  the  house  before  foreclosure  of  liens  for 
labor  and  material  entering  into  it,  may  claim  exemption  against 
execution  on  foreclosure  decree,  having  done  nothing  to  lose  or  waive 
homestead  right. 

[As  to  common-law  rule  for  exemption  of  proceeds  of  home- 
stead, see  note  in  45  Am.  St.  Bep.  237.]  • 

Homestead— Bight  to  Claim  Against  Deed  In  Fact  a  Mortgage. 

2.  One's  right  to  claim  homestead  exemption  is  not  affected  by  her 
executing  an  instrument  on  its  face  an  absolute  conveyance  of  the 
property;  it  being  accompanied  by  a  defeasance  in  writing  showing 
it  was  a  security  as  to  certain  claims,  and  so  constituted  a  mortgage, 
not   divesting  title  from  grantor. 

Homestead — ^Exemption  Statute  Applying  to  Decrees  not  Affected  by 
Codification. 

3.  The  homestead  exemption  statute  does  not  lose  its  natural 
effect,  standing  by  itself,  as  a  remedial  statute,  of  appljring  to  de- 
crees, though  in  terms  exempting  from  judicial  sale  for  satisfaction 
of  any  judgment,  because  put  in  Sections  221-226,  L.  O.  L.,  while 
Section  415  provides  that  Sections  213-220,  which  apply  to  the  con- 
stituent elements  of  executions,  and  Sections  227-25S,  which  cover  ex- 
emptions as  they  were  codified  before  enactment  of  the  homestead 
statute,  shall  apply  to  enforcement  of  a  decree,  so  far  as  its  nature 
may  require  or  admit  of  it. 

Homestead— Exemption  Statute  Becomes  Part  of  Contract  for  Build- 
ing DweUing. 

4.  The  homestead  exemption  statute,  Sections  221-226,  L.  O.  L., 
existing  when  contract  for  erection  of  a  dwelling  is  made,  enters  into 
iif  end  so  makes  it  part  of  the  contract  that  exemption  may  be 
claimed  against  execution  on  decree  foreclosing  lien  for  labor  and 
material  entering  into  the  building. 

Johns,  J.,  dissenting. 

• 

From  Multnomah :  Bobebt  Tuckeb,  Judge. 
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Department  2. 

,  The  defendant  Hurlburt  is  sheriff  of  Multnomah 
County.  The  plaintiff  is  the  owner  of  a  lot  in  Irving- 
ton  and  the  dwelling  constructed  thereon  and  resides 
there  with  her  family,  their  actual  physical  occupation 
of  the  premises  as  their  home  having  commenced  on 
Thanksgiving  Day  of  1914.  She  was  the  owner  and 
holder  of  the  legal  title  of  the  property  at  the  time  the 
construction  of  the  residence  mentioned  began,  and 
continued  as  such  owner  except  as  the  title  thereto  is 
affected,  by  a  conveyance  to  W.  J.  Clemens  on  Decem- 
ber 30,  1914,  which  was  accompanied  by  a  defeasance 
in  writing  of  that  date,  conditioned  in  substance  that 
Clemens  would  reconvey  the  property  on  payment  of 
all  charges  against  the  property  with  certain  excep- 
tions, the  payment  to  be  made  within  one  year.  The 
construction  of  the  dwelling  began  prior  to  August  24, 
1914,  there  being  no  building  on  the  property  before 
that  time.  The  plaintiff  and  her  family  were  living 
then  on  other  property  not  owned  by  her.  The  dwell- 
ing mentioned  was  completed  in  the  latter  part  of 
December,  1914.  Suit  to  foreclose  certain  mechanics' 
liens  upon  it  was  commenced  January  25, 1915,  ending 
in  a  decree  of  foreclosure  directing  the  property  in  dis- 
pute to  be  sold  for  the  satisfaction  of  the  liens.  Exe- 
cution was  issued  after  the  case  had  been  appealed  to 
this  court  and  returned  to  the  Circuit  Court  modified, 
and  the  sheriff  was  proceeding  to  advertise  the  prop- 
erty for  sale  when  on  July  14, 1917,  he  was  notified  in 
writing  by  the  plaintiff  here  that  she  claimed  the  prop- 
erty to  be  exempt  from  execution  as  her  homestead. 
As  the  defendant  failed  to  desist  in  his  purpose  to  sell 
the  property  this  suit  was  instituted  to  enjoin  the  sale 
80  long  as  the  plaintiff  continues  to  occupy  it  as  her 
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homestead.  In  the  stipulation  of  facts  from  which  the 
foregoing  statement  is  condensed,  it  is  agreed  that  the 
plaintiff  did,  not  interpose  her  homestead  right  as  a  de- 
fense in  the  suit  to  foreclose  the  liens ;  further,  that  if 
she  were  allowed  to  testify  on  the  subject  she  would 
state  that  when  she  commenced  the  building  of  the  resi- 
dence on  the  property  she  intended  to  make  it  her  home 
as  soon  as  she  could  occupy  it  and  that  the  inten- 
tion had  never  been  abandoned.  The  Circuit  Court 
adopted  the  stipulation  as  findings  of  fact  and  as  a  con- 
clusion of  law  upheld  the  plaintiff's  claim  of  homestead 
and  enjoined  the  sale.    The  defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Lewis,  Lewis  <&  Finnigan,  Mr.  W.  S.  Asher, 
Messrs.  Angell  &  Fisher  and  Messrs.  Hall  <&  Lepper, 
with  an  oral  argument  by  Mr.  Arthur  H.  Lewis. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  P.  Hewitt. 

BURNETT,  J.— 1.  The  question  to  be  determined  is 
\thether  or  not  the  owner  of  realty,  being  a  member  of 
family  living  in  a  dwelling  erected  on  the  land,  can 
claim  homestead  as  against  an  execution  issued  on  a 
decree  foreclosing  liens  for  labor  and  material  fur- 
nished in  the  erection  of  the  house  into  which  the  owner 
moved  and  took  up  her  residence  with  her  family  prior 
to  foreclosure.  It  is  not  necessary  to  decide  what 
would  result  if  she  had  not  occupied  the  dwelling  until 
after  issuance  of  execution,  for  that  is  not  the  aspect  of 
this  case. 

There  are  two  lines  of  authority.  Those  precedents 
relied  upon  by  the  defendant  are  to  the  effect  that  the 
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lien  binds  the  property  as  against  the  homestead 
exemption  from  the  date  of  furnishing  the  labor  or 
material,  so  that  although  at  that  time  the  would-be 
homesteader  owned  the  property  and  intended  to 
occupy  it  with  his  family  as  a  home  as  soon  as  he  could 
do  so,  yet  all  this  would  not  prevent  its  sequestration 
by  execution  issued  on  a  decree  of  foreclosure  subse- 
quently obtained.  The  other  decisions,  on  the  con- 
trary, are  to  the  eflfect  that  homestead  is  a  privilege  to 
be  exercised  by  the  owner  of  the  property  only  when 
-  an  attempt  is  made  to  sell  it,  and  if  at  that  time  he 
comes  within  the  purview  of  the  homestead  statute,  he 
can  successfully  claim  the  benefit  of  the  homestead 
privilege.  All  the  cases  are  affected  in  different  ways 
by  the  particular  terms  of  the  statute  under  which  they 
are  decided,  but  in  the  main  the  enactments  are  very 
much  alike.  Our  own  statute  does  not  require  any 
previous  notice  of  the  claim  of  homestead.  It  is  said 
in  Section  221j  L.  0.  L. : 

* '  The  homestead  of  any  family  shall  be  exempt  from 
judicial  sale  for  the  satisfaction  of  any  judgment  here- 
after obtained.  Such  homestead  must  be  the  actual 
abode  of,  and  owned  by  such  family  or  some  member 
thereof.  * ' 

It  is  provided  in  Section  224,  L.  0.  L.,  that  when 
any  officer  shall  levy  upon  such  homestead,  the  owner 
thereof,  wife,  husband,  agent  or  attorney  of  such 
owner,  may  notify  such  officer  that  he  claims  such 
premises  as  his  homestead,  describing  the  same  by 
metes  and  bounds,  lot  or  block,  or  legal  subdivision  of 
the  United  States.  Then  follows  other  procedure  in 
relation  thereto  not  necessary  to  be  considered  here. 
Some  statutes  prescribe  a  notice  or  notation  on  the 
record  or  some  such  thing  to  establish  a  homestead. 
The  law  in  this  state  on  that  subject  requires  no  previ- 
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ous  action  of  that  sort.  The  privilege  here  depends 
upon  the  fact  whether  the  claimant  comes  within  the 
intent  of  the  statute.  It  is  not  necessary  to  have  any 
precedent  record  or  memorial  of  that  fact,  or  to  follow 
any  particular  form  in  asserting  the  claim  to  an  officer 
holding  an  execution. 

Some  of  the  defendant's  citations  are  here  noted. 
In  Hcmsen  v.  Jones,  57  Or.  416  (109  Pac  868),  the 
plaintiff  had  acquired  property  through  her  former 
husband's  estate.  A  judgment  was  docketed  against 
her  October  14,  1907.  She  sold  the  property  Novem- 
ber 27th  following.  The  execution  was  levied  Decem- 
ber 31st.  The  land  was  reconveyed  to  her  on  the  tenth 
of  the  following  month  and  three  days  after  again  ac- 
quiring the  title  she  interposed  for  the  first  time  a 
claim  of  homestead  against  the  pending  sale.  Mr.  Jus- 
tice Slateb,  discussing  the  situation,  said: 

''In  this  case  plaintiff  was  not  the  owner  of  the  prem- 
ises at  the  time  the  execution  was  levied,  and  therefore 
she  could  not  then,  or  thereafter,  assert  the  right  of  a 
homestead  subsequently  Acquired  as  superior  to  the 
lien  of  the  judgmeni'* 

This  language  indicates  that  the  matter  is  oontrdlled 
by  the  conditions  existing  at  the  time  the  levy  of  exe- 
cution  is  made.  In  Northwestern  Thresher  Co.  v.  Mc- 
Carrol,  30  Okl.  25  (118  Pac  352,  Ann.  Cas.  1913B, 
1147),  the  circumstances  were  that  when  the  judgment 
was  rendered  the  defendant  was  living  on  a  United 
States  homestead  not  the  realty  in  dispute.  Before 
the  execution  was  levied  he  returned  to  the  property 
in  suit,  which  had  been  his  former  abode,  and  then 
claimed  it  as  his  exempt  homestead.  The  court  said 
that — 

''It  seems  well  settled  by  the  authorities  that  when  a 
judgment  lien  has  attached,  it  cannot  be  divested  by 
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the  subsequent  occupation  of  the  land  for  homestead 
purposes.** 

In  Upman  v.  Second  Ward  Ba/nh,  15  Wis.  449,  the 
judgment! had  been  rendered  and  became  a  final  lien 
upon  the  land  before  the  debtor  came  to  the  state,  after 
which  he  went  upon  the  land  and  claimed  it  as  his 
homestead.    The  court  said : 

' '  For  if  the  judgment  debtor  could  defeat  the  cred- 
itoi*  under  such  circumstances  and  destroy  his  right  to 
sell  the  property,  we  'are  unable  to  see  why  a  party 
might  not,  upon  the  same  principle,  buy  real  estate^ 
subject  to  sale  under  prior  existing  liens  and  then 
utterly  defeat  those  liens  by  claiming  the  property  for 
a  homestead.*' 

Bu/nn  V.  Lindsay,  95  Mo.  250  (7  S.  W.  473,  6  Am.  St. 
Eep.  48),  was  a  case  where  the  defendant  had  moved 
off  the  land  and  it  was  said  in  the  syllabus : 

^'When  a  judgment  lien  has  attached  to  land,  it  can- 
not be  defeated  or  displaced  by  subsequent  occupation 
as  a  homestead.** 

Many  of  these  cases  and  numerous  others  cited  by 
the  defendant  depend  upon  the  circumstances  that 
when  the  lien  and  the  decree  enforcing  it  attached  to 
the  property  the  homestead  daimant  was  a  stranger 
to  the  title.  Many  others  rest  upon  the  fact  that 
whereas  he  once  had  homestead  in  the  premises  he  had 
abandoned  it. 

2.  In  the  instant  case  we  may  dismiss  the  arrange- 
ment with  Clemens,  for  it  appears  that  the  instrumeut 
ostensibly  passing  the  title,  although  on  its  face  an 
absolute  conveyance,  was  accompanied  by  a  defeasance 
in  writing  showing  that  it  was  a  security  as  against 
certain  claims.  This  clearly  constitutes  a  mortgage 
and  did  not  divest  the  title  from  the  grantor. 
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3.  The  defendant  cites  Section  415,  L,  0.  L.,  reading 
thus  : 

''The  provisions  of  Section  213  to  Section  220  inclu- 
sive and  Section  227  to  Section  258  inclusive,  of  this 
Code,  shall  apply  to  the  enforcement  of  a  decree  so  far 
as  the  nature  of  the  decree  may  require  or  admit  of  it ; 
but  the  mode  of  trial  of  an  issue  of  fact  in  a  proceed- 
ing against  a  garnishee  shall  be  according  to  the  mode 
of  trial  of  such  issue  in  a  suit.'' 

The  part  of  the  Code  included  in  Sections  213  to 
220  relates  to  the  constituent  elements  of  executions 
against  property,  against  the  person  and  for  the  de- 
livery of  the  possession  of  real  or  personal  property,  to 
what  counties  the  writ  may  issue,  when  it  is  returnable, 
and  the  like.  Sections  227  to  258  cover  exemptions 
as  they  were  codified  before  the  homestead  statute 
was  enacted,  the  procedure  to  determine  by  a  sheriff's 
jury  any  adverse  claim  to  property  seized  by  him 
on  execution,  manner  of  levy  and  sale,  confirmation, 
redemption  and  proceedings  after  execution.  The  de- 
fendant argues  that  because  the  homestead  sections 
are  not  mentioned  in  the  category  embodied  in  Section 
415  they  do  not  apply  to  decrees  in  equity. .  This  point 
was  ruled  against  his  contention  by  this  court  in  Davis 
V.  Low,  66  Or.  599  (135  Pac.  314),  holding  that  the 
homestead  is  not  subject  to  a  laechanic's  lien  unless  the 
exemption  is  waived  or  abandoned.  Lord's  Oregon 
Laws,  so  called,  constitute  only  a  compilation  author- 
ized by  the  act  of  March  17, 1909,  Laws  1909,  page  517, 
as  amended  in  unimportant  particulars  by  the  act  of 
Februaiy  23,  1911,  Laws  1911,  Chapter  213.  By  *his 
legislation  the  codifier  was  directed  * '  to  compile,  anno- 
tate and  superintend  the  publication  of  the  Codes  and 
statutes  of  Oregon.  *'  When  he  assumed  the  perform- 
ance of  this  task  he  found  the  former  Code  making 
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certain  sections  treating  of  executions  applicable  to 
the  enforcement  of  decrees.  He  also  found  the  home- 
stead exemption  statute  passed  after  the  compilation 
upon  which  the  former  Code  was  based.  In  rearrang- 
ing all  the  legislation  which  had  accumulated,  the 
learned  compiler  put  the  homestead  statute  in  a  chap- 
ter with  other  exemptions,  which  was  an  appropriate 
classification. 

But  the  compiler  was  not  a  lawmaker.  Neither  is 
codification  legislation.  The  homestead  statute  neither 
gains  nor  loses  force  by  the  place  it  occupies  in  the 
collection  of  laws.  Its  sanction  depends  upon  its  own 
terms  and  would  be  the  same  if  it  had  been  printed 
anywhere  else  in  the  Code.  To  withhold  decrees  from 
its  operation  would  be  to  construe  a  remedial  statute 
with  unwarranted  strictness  and  to  put  into  it  excep- 
tions not  within  the  legislative  intent. 

4.  The  defendant  also  cites  a  wealth  of  authority  f €^r 
the  proposition  advanced  in  his  brief  that — 

*' Mechanics'  liens,  once  acquired  under  an  existing 
law,  are  regarded  as  a  vested  right  which  may  not  be 
impaired  by  any  subsequent  legislation.*' 

This  is  true  as  a  major  premise,  but  it  is  not  sup- 
ported by  the  minor  premise  that  the  homestead  stat- 
ute was  enacted  in  this  instance  after  the  liens  involved 
had  become  vested  righttf.  It  was  passed  by  the  legis- 
lative assembly  of  1893,  long  before  any  of  the  occur- 
rences described  in  the  case  under  consideration. 
Both  the  lien  law  and  the  homestead  statute  were  in 
force  when  the  contract  was  made  for  which  the  liens 
are  claimed  as  security  and  the  agreement  is  controlled 
by  them.    The  defendant  also  argues  that — 

''The  judgment  does  not  give  birth  to  the  lien  but 
only  provides  the  means  to  enforce  it." 
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This  may  be  conceded  but  after  all  the  very  means 
to  enforce  the  decree,  viz.,  the  execution,  is  what  is 
hampered  and  held  in  abeyance  by  the  homestead 
privilege.  Here  at  the  outset  the  plaintiff  had  the 
basic  element  of  homestead,  viz.,  ^ownership  of  the 
property.  She  had  her  family.  She  took  no  back- 
ward or  divergent  step  but  persevered  in  her  project 
of  creating  a  homestead.  In  this  respect  the  case  is 
unlike  any  that  have  been  cited  by  the  defendant. 

Turning  to  other  precedents,  we  find  in  Waiter  v. 
Dobbs,  38  Miss.  198,  that  the  judgment  debtor  owned 
land  and  was  a  single  man  up  to  the  day  advertised  for 
the  execution  sale.  On  that  very  day  he  married  a 
wife  but  before  the  sale  took  place,  occupied  the  prem- 
ises with  his  spouse  and  successfully  claimed  home- 
stead in  the  land.  In  McMillan  v.  Mau,  1  Wash.  29  (23 
Pac.  441),  the  judgment  debtor  and  his  family  Inoved 
on  the  land  after  the  judgment  lien  attached  and  home- 
stead was  successfully  claimed  by  his  widow  after  his 
death,  despite  the  judgment.  It  was  said  in  Wood- 
ward  V.  People's  National  Ba/nk,  2  Colo.  App.  369  (31 
Pac.  184) : 

'  *  The  statute  gives  to  a  judgment  creditor  a  general 
lien  upon  all  the  real  estate  owned  or  afterwards  ac- 
quired ;  but  this  general  lien  must  yield  to  the  special 
law.'' 

The  statute  of  Colorado  under  consideration  re- 
quired the  claimant  to  cause  the  word  "homestead"  to 
be  entered  on  the  record  of  his  title.  After  the  debtor 
had  done  this,  execution  was  issued  on  a  judgment  ren- 
dered before  the  entry  of  the  word.  Commenting  upon 
this  situation,  the  court  further  said : 

**The  general  judgment  lien  attaches  until  the  legal 
designation  of  the  land  as  a  homestead;  such  desig- 
nation withdraws  it  from  the  operation  of  the  general 
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lien  that  attaches  to  all  the  land  owned.  *  *  The  prop- 
erty in  question  not  having  been  subjected  specifically 
to  the  judgment  lien  by  the  levy  of  an  execution  before 
it  was  withdrawn  as  a  homestead,  it  was  exempted 
from  the  levy  of  the  execution/' 

In  Dulion  v.  Harkness,  80  Miss.  8  (31  South.  416,  92 
Am.  St.  Rep.  563),  a  debtor  made  a  voluntary  convey- 
ance of  the  property  to  his  wife  which  was  set  aside  as 
having  been  made  to  defraud  his  judgment  creditors 
after  which  he  was  allowed  to  claim  it  as  a  homestead. 
The  principle  upon  which  this  case  was  decided  was  in 
effect  that  if  the  conveyance  was  made  with  the  intent 
to  defraud  creditors  it  was  utterly  void  and  the  situa- 
tion was  the  same  as  if  it  had  never  been  made,  with 
the  result  that  notwithstanding  the  previous  judgments 
the  execution  debtor  was  in  a  situation  to  claim  home- 
stead when  the  writ  was  issued. 

In  Barnes  v.  Buchanan,  108  Miss.  822  (67  South. 
462),  the  defendant,  while  a  single  man,  sold  his  land 
to  his  brother.  His  creditor,  Barnes,  obtained  a  de- 
cree subjecting  the  land  to  payment  of  his  claim  after 
setting  aside  the  deed  as  fraudulent  but  before  sale 
could  be  made  under  the  decree,  Buchanan,  the  defend- 
ant,  married,  bought  the  land  back  from  his  brother, 
moved  upon  it  with  his  wife  and  maintained  it  as  his 
homestead  as  against  the  decree.  The  court  held  that 
specific  liens  fixed  by  equity  decrees  have  no  greater 
force  against  homesteads  than  law  judgments. 

In  Stone  v.  Darnell,  20  Tex.  11,  after  judgment  and 
levy  of  execution  the  judgment  debtor  completed  a 
house  on  the  land  and  moved  into  it  with  his  family. 
He  defended  an  ejectment  action  brought  by  the  pur- 
chaser at  the  execution  sale  on  the  ground  that  the  land 
was  his  homestead  at  the  date  of  sale.    The  court  said : 
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'*The  right  to  the  homestead  is  placed  by  the  Cen- 
stitution  above  any  claims  or  liens  for  the  satisfaction 
of  debts.  •  •  The  very  object  of  the  provision  was  to 
secure  an  asylum  for  the  family  whether  the  head  of 
the  family  did  or  did  not  owe  debts  or  whether  the 
debts  were  or  were  not  in  judgments.  *  *  The  time  of 
the  sale  is  the  time  to  which  we  must  look  in  ascertain- 
ing the  fact  whether  he  did  or  did  not  have  a  home- 
stead.'* 

Hawthorne  v.  Smith,  3  Nev.  182,  189  (93  Am.  Dec. 
397),  construes  thus  a  statute  similar  to  our  own: 

**As  the  law  is  totally  silent  as  to  the  time  when  a 
selection  shall  be  made  of  the  homestead,  declares  no 
penalty  for  failing  to  select,  makes  no  reservation  in 
favor  of  liens  acquired  before  selection,  but  simply 
says  that  when  selected  it  shall  be  exempt  from  forced 
sale,  we  are  forced  to  the  conclusion  that,  after  the 
selection  is  made  and  filed  for  record,  no  levy  upon  or 
sale  of  the  homestead  property  can  be  legally  made  ex- 
cept for  those  classes  of  debts  mentioiied  in  the  Con- 
stitution. * ' 

Another  case  depending  upon  the  Nevada  law  was 
Nevada  Bank  v.  Treadway,  8  Sawy.  456  (17  Fed.  887). 
In  that  instance  five  days  before  execution  sale  on  a 
judgment  against  him,  a  single  man  married  and  with 
his  wife  filed  a  declaration  of  homestead,  claiming  the 
land  upon  which  he  had  resided  and  continued  to  re- 
side. He  was  sustained  in  his  defense  against  an  sl(^ 
tion  of  ejectment  brought  by  the  purchaser. 

In  Cameron  v,  Gebhard,  85  Tex.  610  (22  S.  W.  1033, 
34  Am.  St.  Rep.  832),  the  court  said,  in  substance,  if  a 
homestead  cannot  be  acquired  until  it  is  occupied,  then 
no  one  can  acquire  a  homestead  exempted  from  forced 
sale  unless  he  buys  an  improved  place;  and  then  he 
must  have  a  race  with  the  sheriff  for  possession. 
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In  Kenyon  v.  Ershine,  69  Wash.  110  (124  Pac.  392), 
Erskine  obtained  a  judgment  against  Kenyon  and  his 
wife  and  filed  a  transcript  thereof  with  the  county  clerk 
making  it  a  lien  upon  realty  occupied  by  the  defend- 
ants. Afterwards  they  filed  their  declaration  of  home- 
stead and  the  court  held  that  this  superseded  the  lien 
of  the  judgment  and  made  it  nonenf  orceable.  Another 
Washington  case  is  Snelling  v.  Butler,  66  Wash.  165 
(119  Pac.  3).  In  that  insitance  after  judgment  in  an 
action  at  law  against  them,  the  defendants  filed  their 
declaration  of  homestead  on  property  they  occupied 
then  and  when  the  judgment  was  rendered.  The  court 
enjoined  sale  on  execution  subsequently  issued,  saying: 

*'The  judgment  became  a  lien  upon  the  property, 
subject  to  the  right  of  the  owners  to  defeat  an  execu- 
tion sale  by  the  filing  of  a  homestead  declaration. 
They  filed  the  declaration  before  the  issuance  of  the 
execution.  When  the  declaration  was  filed,  the  prop- 
erty became  a  homestead  and  as  such  it  was  exempt 
from  execution  or  forced  sale. ' ' 

In  Chafee  v.  Rainey,  21  S.  C.  11,  when  the  judgment 
was  rendered  Rainey  was  a  married  man  living  with 
his  second  wife  on  the  lot  in  question,  it  being  his  home- 
stead. The  wife  died  and  he  remained  single,  living 
alone  about  a  year,  when  he  married  again  and  con- 
tinued to  live  on  the  property  with  the  third  wife.  The 
levy  of  execution  was  made  after  the  third  marriage. 
The  court  said : 

' '  The  right  of  homestead  guaranteed  by  the  Consti- 
tution is  not  an  estate,  but  a  mere  right  of  exemption. 
It  is  nothing  more  than  a  prohibition  against  the  use 
of  the  process  of  the  jcourts  for  the  collection  of  debts 
in  certain  cases  and  when  a  certain  condition  of.  things 
is  found  to  exist.  Whether  the  homestead  provision 
in  the  Constitution  divests  the  lien  of  a  judgment  is  not 
in  our  judgment  a  question  pertinent  to  the  present 
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inquiry.  It  unquestionably  forbids  the  enforcement 
of  a  judgment  except  in  the  excepted  cases  provided 
for  in  the  Constitution,  by  levy  and  sale  of  the  home- 
stead of  one  who  is  the  head  of  a  family.  When  he 
became  the  head  of  a  family  is  not  the  question.  The 
real  question  is,  Does  the  condition  of  things  exist 
under  which  the  Constitution  forbids  the  use  of  the 
process  of  the  courts  in  enforcing  the  collection  of 
debts  t  If  they  do  exist,  then  we  are  at  a  loss  to  per- 
ceive by  what  authority  any  oflScer  or  any  court  can 
refuse  obedience  to  this  plain  mandate  of  the  Con- 
stitution. ' ' 

The  question  between  a  mechanic's  lien  and  the  right 
to,  claim  homestead  is  not  altogether  one  of  priorities. 
If  it  were,  no  one  could  claim  the  exemption  at  all,  be- 
cause the  very  judgment  forming  the  basis  of  the  exe- 
cution he  seeks  to  resist  is  prior  to  his  claim.  The  two 
are  not  to  be  contrasted  in  the  strict  sense  of  priorities, 
for  the  judgment  lien  is  a  quasi  estate  in  land  or  at 
least  fetters  the  title,  while  the  right  of  homestead  is 
a  mere  personal  privilege.  It  is  true  that  when  filed, 
the  mechanic 's  lien  notice  relates  back  to  the  time  when 
the  work  began  or  the  materials  were  furnished,  but 
that  does  not  give  the  demand  any  greater  force  than 
if  the  notice  had  been  filed  at  the  time  to  which  it  re- 
lates. In  all  their  efforts  and  litigation  here  in  ques- 
tion the  lien  claimants  were  seeking  to  collect  a  debt 
arising  from  contract.  To  be  enforceable  at  all  it  was 
essential  that  their  claims  of  liens  must  be  founded  on 
a  contract  made  directly  with  the  owner  of  the  prop- 
erty or  through  a  contractor  whom  the  statute  grant- 
ing the  lien  makes  the  agent  of  the  owner  for  that  pur- 
pose :  Smith  v.  Wilcox,  44  Or.  323  (74  Pac.  708,  75  Pac. 
710) ;  Litherland  v.  Cohn  Real  Estate  Co.,  54  Or.  71 
(100  Pac.  1,  102  Pac.  303) ;  Equitable  Savings  <&  Loan 
Assn.  V.  Hemtt,  55  Or.  329  (106  Paa  447) ;  Stuart  v. 
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Camp  Carson  Mining  Co.,  84  Or.  702  (165  Pac  359). 
When  the  claimants  of  lieAs  made  thfeir  contract,  with 
whomsoever  made,  they  did  so  with  reference  to  the 
existing  law.  relating  to  the  subject  matter  of  their 
agreements.  That  law  entered  into  and  was  a  constitu- 
ent element  of  their  stipulation  as  much  as  if  actually 
written  into  the  contracts  themselves.  By  that  law 
they  were  notified  in  advance  that  although,  by  proper 
steps  pursued  in  regular  and  timely  order,  they  might 
eventually  obtain  a  decree  giving  them  special  advan- 
tage in  collection  of  their  demands,  yet  under  certain 
conditions  at  the  very  end  of  their  course,  the  other 
party  could  interpose  the  claim  of  homestead,  staying 
the  execution  by  which  they  would  collect  their  claims 
and  reduce  them  to  possession. 

Before  they  took  their  decree  the  plaintiff  here 
owned  the  property  and  was  in  actual  possession  using 
it  as  the  abode  of  herself  and  family.  Both  the  ele- 
ments of  homestead  were  present,  namely,  actual  abode 
of  a  family  and  ownership  by  a  member  of  that  family. 
The  decree  was  made  when  those  conditions  were  exist- 
ent  and  operant.  The  plaintiff  had  no  call  to  assert 
her  right  of  homestead  until  the  attempt  was  made  to 
enforce  the  decree  by  execution.  Counting  the  statute 
as  an  element  of  the  agreement,  as  we  must,  it  was  part 
of  the  contract  that  she  might  claim  homestead  at  any 
time  prior  to  execution  sale.  There  is  no  indication  in 
the  record  that  she  ever  waived,  released  or  abandoned 
this  provision  of  the  contract  which  the  lien  claimants 
are  trying  to  enforce. 

It  is  urged  that  these  claims  are  for  the  very  labor 
and  material  which  created  the  dwelling  the  plaintiff 
claims  is  exempt  and  that  the  allowance  of  her  claim 
would  work  a  fraud  upon  the  people  who  furnished  th*e 
labor  and  material,  by  depriving  them  of  just  compen- 
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sation.  The  argument  is  persuasive,  but  not  conclu- 
sive. It  is  not  fraudulent,  because  it  was  a  knowii  ele- 
ment of  the  contract,  a  provision  of  the  law  under 
which  the  agreement  was  made.  The  lienors  ought 
not  to  have  made  such  a  contract  unless  they  were  will- 
ing to  be  bound  by  it.  They  had  no  business  to  con- 
tract with  people  who  might  becojne  entitled  to  assert 
homestead.  The  legislature  has  given  to  laborers  and 
materialmen  an  exceptionally  favorable  method  of 
securing  and  collecting  their  demands.  The  same 
power  affords  to  families  an  advantageous  method  of 
protecting  their  homes  from  the  extreme  pressure  of 
debt.  The  law-making  power  provided  an  extraordi- 
nary remedy  but  also  devised  a  means  of  arresting 
its  enjoyment.  There  is  nothing  harsh  in  the  home- 
stead law  that  with  equal  plausibility  may  not  be  urged 
against  any  exemption  law.  The  family  is  the  basis  of 
the  social  fabric,  the  cornerstone  of  society.  While 
the  laborer  is  justly  the  object  of  legislative  protec- 
tion, the  family,  whether  that  of  the  laborer  or  another, 
is  equally  if  not  more  deserving  of  its  beneficence.  It 
is  a  far  cry  from  the  olden  time  when  there  was  im- 
prisonment for  debt  and  the  father  might  be  confined 
in  jail  while  his  family  starved  because  he  could  not 
pay.  The  world  has  moved  since  then,  and  the  law, 
deeming  the  family  of  more  importance  than  its  debts, 
has  provided  for  it  the  homestead  as  a  citadel  in  which 
it  is  safe  as  against  them  for  at  least  a  shelter.  This 
was  the  law  under  which  the  lien  claimants  operated 
and  they  cannot  complain  if  the  courts  give  effect  to 
its  provisions  as  it  then  stood,  although  it  has  been 
amended  since  then  to  except  from  the  homestead  law 
mechanics'  liens  as  well  as  mortgages:  Laws  1919, 
Chap.  112.    The  doctrine  is  thus  stated  in  Sco/ield  v. 
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Hopkins,  61  Wis.  370  (21  N.  W.  259),  Mr.  Justice 
CassOday  delivering  judgment : 

**  The  policy  of  the  law  is  to  secure  to  the  debtor  and 
his  family  a  homestead  which  shall  be  beyond  the  reach 
of  his  creditors,  however  numerous.  The  statute 
seems  to  have  been  made  for  those  who  get  in  debt, 
and  not  for  those  who  always  pay  their  debts.  Such 
need  no  exemption  law,  for  they  are  a  law  unto  them- 
selves to  that  extent.  This  policy  of  the  statute  would 
certainly  be  frustrated  if  none  are  entitled  to  the 
exemption  except  those  who  have  been  so  fortunate  as 
to  obtain  a  homestead  prior  to  becoming  judgment 
debtors.  The  spirit,  if  not  the  letter,  of  the  law  gives 
the  right  of  acquisition,  as  well  as  protection  after  ac- 
quisition. There  can  be  no  such  exemption  without 
ownership.  If  it  is  also  true  that  there  can  be  no 
exemption  until  there  is  a  dwelling-house  upon  the 
premises,  actually  occupied  by  the  debtor  personally, 
then  it  would  be  almost  impossible  for  a  homelegs 
debtor,  with  judgments  docketed  against  him,  to  get 
the  benefit  of  the  law ;  for  the  very  instant  he  acquired 
the  title,  the  judgment  lien  would  attach.  Under  such 
a  construction,  the  only  possible  way  of  securing  such 
benefit  would  be  to  select  premises  with  a  dwelling 
already  thereon,  and  then  actually  occupy,  with  the 
family,  prior  to  the  acquisition.  But  such  strict  liter- 
alism would  do  violence  to  the  obvious  intent  of  the 
legislature,  and  the  whole  current  of  authority  in  fMis 
state  upon  this  subject.  It  was  among  the  purppses  of 
the  statute  to  enable  anyone  without  a  home  of  his  own 
to  acquire  one,  even  though  judgments  may  be  dock- 
eted against  him  when  he  embarks  in  the  enterprise. 
The  acquisition  of  a  completed  homestead  is  seldom  in- 
stantaneous. Generally,  it  requires  years  ^of  industry 
and  economic  living.  The  purpose  necessarily  pre- 
cedes the  inception  of  the  work,  and  that  is  followed 
by  successive  steps,  until  completion  is  attained.  The 
land  must  be  acquired,  the  location  of  the  dwelling- 
house  designated,  the  cellar  dug,  the  materials  pro- 
cured, the  foundations  laid,  the  superstructure  erectedy 
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and  then  all  fitted  for  a  dwelling-house,  before  actual 
occupancy  with  the  family  can  take  place.  These  suc- 
cessive steps  in  the  acquisition  of  a  completed  home- 
stead, made  in  good  faith,  come  within  the  spirit  of  the 
statute,  and  are  each  entitled  to  the  protection  afforded 
by  it/' 

The  case  before  us  is  not  to  be  confounded  with  one 
where  the  homesteader  buys  for  his  home  a  tract  upon 
which  there  is  alt'eady  a  lien  of  any  kind.  In  such  an 
instance  the^^e  is  no  privity  of  contract  between  him 
and  the  lienor  so  necessary  to  support  a  mechanic's 
lien,  and  he  takes  the  estate  cum  onere.  The  phil- 
osophy of  the  cases  relied  upon  by  the  defendant  and 
which  hold  that  after  judgment  it  is  too  late  to  occupy 
the  land  and  then  for  the  first  time  claim  homestead 
seems  to  be  that  the  claimant  has  in  such  an  instance 
chosen  for  his  homestead  a  property  having  an  inher- 
ent defect  in  the  titl^ ;  that  he  takes  the  estate  with  its 
existing  infirmities  and  that  he  cannot  complain  if  it 
fails  him  because  of  them.  By  analogy,  this  theory 
has  countenance  in  Hansen  *v.  Jones,  57  Or.  416  (109 
Pac.  868).  There,  after  judgment  and  before  execu- 
tion>  the  judgment  debtor  sold  the  land,  thus  destroy- 
ing one  of  the  essential  statutory  elements  of  home- 
stead, that  of  ownership.  This  let  in  the  judgment'  as 
a  final  adjustment  of  the  relations  of  the  parties  to  the 
land  and  when  the  judgment  debtor  repurchased  it  she 
took  an  estate  less  by  the  eflFect  of  the  judgment  than 
she  had  before.  On  principle,  the  soundest  legal  de- 
duction is  that  as  between  the  parties  directly  involved 
in  mechanics'  and  materialmen's  liens,  the  homestead 
privilege,  available  as  it  is,  only  when  and  not  until 
execution  issues,  attends  the  contract  and  affects  it 
from  its  inception  through  all  its  stages  in  whatever 
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form  it  assumes,  to  and  including  its  ultimate  form  of 
a  decree  of  foreclosure. 

On  the  other  hand,  for  the  reason  that  the  right  to 
claim  homestead  is  a  nonassignable  personal  privilege 
and  that  there  is  no  privity  of  contract  to  support  his 
homestead  in  the  land  beyond  the  part  remaining  after 
the  lien  is  carved  out  of  it,  no  stranger  can  buy  the 
property  after  the  lien  attaches  and  exclude  it  from  its 
effect  on  the  estate.  In  the  instant  case  when  the  con- 
tractual relations  in  question  began  they  at  once  as- 
sumed a  process  of  development.  The  lienors  com- 
menced with  an  essential  element  of  furnishing  labor 
or  material.  On  their  side  their  status  and  the  con- 
tract progressed  from  thence  through  all  the  stages  of 
filing  a  notice  of  claim  of  lien,  suit  to  foreclose  and  de- 
cree, the  final  step  being  execution  and  sale,  by  which 
alone  the  contract  was  to  be  consummated  and  the 
chose  in  action  reduced  to  possession. 

Furnishing  material  does  not  ipso  facto  give  a  right 
to  sell  the  realty,  neither  does  filing  notice  of  lien. 
These  are  but  steps  in  an  extraordinary  remedy  for 
the  collection  of  a  debt.  Also,  a  suit  is  necessary  and 
there  must  be  a  decree  and  execution  before  the  lien 
claimant  can  enjoy  the  fruits  of  his  process.  Running 
with  them  as  a  factor  always  to  be  reckoned  with,  is 
the  element  of  homestead  which  persists  and  is  potent 
if  urged  at  any  time  prior  to  the  execution  sale,  as 
taught  in  WUson  v.  Peterson,  68  Or.  525  (136  Pac. 
1187).  In  the  development  of  the  contractual  rela- 
tions involved  the  plaintiff  here  started  with  the 
equally  indispensable  elements  of  family  and  owner- 
ship of  the  property  and  coeval  with  or  prior  to  the 
decree,  attained  the  remainder  of  the  necessary  char- 
acteristics of  homestead  right,  namely,  actual  occu- 
pancy of  the  premises  as  a  home  for  herself  and  family. 
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As  much  as  any  other  ingredient  of  the  contractual 
connection  between  the  parties,  the  right  of  the  plain- 
tiflF  to  claim  homestead,  grounded  as  it  was  at  the 
outset  on  her  ownership  in  the  property,  affected  that 
connection  and  kept  pace  in  development  with  the 
evolution  of  the  claims  of  the  lienors.  She  did  not 
abandon  the  basic  characteristic  of  her  privilege,  that 
of  ownership,  by  selling  the  realty  as  in  Hansen  v. 
Jones,  57  Or.  416  (109  Pac.  868).  On  the  contrary,  she 
continued  on  her  course  in  preparing  her  homestead  as 
sanctioned  under  similar  statutes  by  the  precedents  in 
Arkansas,  Texas,  Nevada,  Nebraska,  Michigan,  Okla- 
homa and  South  Dakota,  here  noted :  Stone  v.  Darnell, 
20  Tex.  11,  followed  by  Macmanus  v.  Campbell,  37  Tex. 
267;  MUler  v.  Flattery  (Tex.  Civ.  App.),  171  S.  W. 
253),  stating  that  **when  a  homestead  dedication  has 
not  been  effected  by  actual  occupancy,  such  effect  must 
nevertheless  be  accorded  to  ownership,  intention  and 
visible  acts  of  preparation  to  use  it  for  a  home"; 
Nevada  Bamlc  v.  Treadway,  8  Sawy.  456  (17  Fed.  887) ; 
Reske  v.  Reshe,  51  Mich.  541  (16  N.  W.  895,  47  Am. 
Eep.  594),  where  in  an  opinion  by  Mr.  Justice  Cooley 
the  homestead  of  a  young  married  couple  was  protected 
against  an  execution  sale  without  their  actually  sleep- 
ing or  eating  on  it  or  completing  their  dwelling-house, 
although  they  had  built  a  stable  and  outbuildings,  kept 
their  stock  there  and  occupied  it  as  a  woodyard,  it  hav- 
ing been  their  intention  as  manifested  by  their  acts,  to  . 
make  it  their  homestead :  MilU  v.  Hobbs,  76  Mich.  122 
(42  N.  W.  1084) ;  Myers  v.  Weaver,  101  Mich.  477  (59 
N.  W.  810) ;  Corey  v.  Waldo,  126  Mich.  706  (86  N.  W. 
122). 

In  Gregory  v.  Pritchard,  240  Fed.  414  (153  C.  C.  A. 
246),  involving  consideration  of  the  Oklahoma  statute, 
a  married  man  having  no  other  realty  bought  for  his 
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homestead  a  house  and  lot,  then  under  lease  for  one 
year,  on  the  information  that  the  tenant  would  sur- 
render the  lease.  After  he  purchased,  he  used  every 
effort  to  get  possession,  but  without  avail,  as  the  lessee 
refused  to  vacate.  During  the  remainder  of  the  term, 
the  purchaser  painted  the  house  and  made  some  re- 
pairs. The  court  protected  him  in  his  claim  of  home- 
stead as  against  his  trustee  in  bankruptcy.  See,  also, 
McFarlcmd  v.  Coyle  (Okl),  (172  Pac.  67),  where  sim- 
ilar conditions  availed  the  homestead  claimant  against 
an  execution  sale ;  also  Illinois  Life  Ins.  Co.  v.  Rogers 
(Okl),.  (160  Pac.  56).  Kingman  v.  O'Callaghan,  4 
S.  D.  628  (57  N.  W.  912),  teaches  that  a  homestead  in 
realty  may  be  claimed  by  one  who  has  bought  it  for  that 
purpose,  begins  the  erection  of  a  house  and  moves  into 
it  as  soon  as  the  nature  of  the  case  admits.  Gill  v. 
Gill,  69  Ark.  596  (65  S.  W.  112,  86  Am.  St.  Eep.  213,  55 
L.  R.  A.  191),  holds  that  the  object  of  occupancy  is  to 
give  notice  of  the  claim  of  homestead ;  that  mere  intent 
alone  is  not  suflBcient  but  that  when  coupled  with  actual 
preparation  to  mtex,  such  as  repairing,  cleaning,  in- 
stalling furniture  and  the  like,  occupancy  is  construc- 
tively established.  Hcmlon  v.  Pollard,  17  Neb.  368  (22 
N.  W.  767),  was  a  case  where  a  woman  having  a  family 
bought  land  then  in  possession  of  a  tenant.  Her  pur- 
pose was  to  occupy  it  as  a  homestead  on  expiration  of 
the  lease.  A  judgment  was  rendered  against  her  after 
she  bought  but  before  she  occupied  the  land.  How- 
ever, on  the  strength  of  her  proved  intention,  her  claim 
of  homestead  was  sustained.  In  Fogg  v.  Fogg,  40 
N.  H.  282  (77  Am,  Dec,  715),  the  owner  was  moving 
into  the  premises  and  had  part  of  his  furniture  in  the 
house  when  an  attachment  was  levied  upon  the  realty. 
He  finished  moving  next  day  and  was  sustained  in  his 
claim  of  homestead. 
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These  precedents  indicate  the  length  to  which  many 
courts  have  gone  in  their  liberal  construction  of  this 
protective  statute,  ^saying,  in  effect,  that  the  occupancy 
required  may  be  proved  by  the  circumstantial  evidence 
of  intent  coupled  with  acts  indicative  of  a  purpose  to 
establish  a  home  on  the  property  in  question.  ,  In  the 
present  litigation  it  is  not  necessary  to  occupy  the 
advanced  position  assumed  by  these  decisions,  for 
when  the  lienors  arrived  at  the  poii;it  where  they  could 
issue  execution  against  which  alone  homestead  may  be 
urged,  the  plaintiff  was  there  before  them  with  her 
fully  developed  right  of  homestead  to  prevent  their 
sale.  The  ultimate  purpose  of  their  procedure  was  to 
divest  her  of  the  title  to  her  property.  When  they 
essay  the  final  act  of  the  process,  that  of  sale  under 
execution,  they  are  halted  by  the  privilege  the  law 
gives  her  of  claiming  homestead.  She  is  then  in  the 
situation  to  exercise  it.  Then  is  the  only  time  she  can 
use  it,  and  to  deny  it  to  her  now  is  to  graft  upon  the 
statute  in  favor  of  lienors  an  exception  not  found  there 
and  so  f  rustr^e  the  benignant  purpose  of  the  law. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmbd. 

Bean  and  Bennett,  JJ.,  concur. 

JoHNSi  J.«  dissents* 
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Submitted  on  brief  June  27,  modified  September  16,  1919. 

STATE  OF  OREGON  v.  GANONO. 

(184  Pac.  233.) 

Eminent  Domains-State.  Liable  for  Attomey*8  Fee  Only  Wben  Alleged 
and  Proved. 

1.  In  view  of  Sections  577,  6860,  7424,  7434,  7442,  7448,  7459,  7495 
and  7503,  I».  O.  L.,  state  condemning  land  for  highway  is  liable  for 
attorney's  fees  under  Section  6868,  as  amended  by  Laws  of  191$,  page 
81,  providing  for  "reasonable  attorney's  fees  to  be  fixed  by  the  court 
at  the  trial"  only  where  the  attorney's  fee  is  alleged  and  proved  by 
defendant  and  tried  by  a  jury  where  the  other  fa^^ts  are  tried  by 
a  jury. 

States — State  not  Liable  for  Ooste  in  Absence  of  Statute. 

2.  The  state  is  not  liable  for  costs  and  disbursements  unless  there 
is  some  statute  which  expressly  or  by  clear  and  necessary  implication 
includes  it,  since  the  mere  general  terms  of  a  statute  giving  costs  do 
not  include  the  sovereign. 

Eminent  Domain— State  can  Abandon  Proceeding  to  Condemn  Land. 

3.  In  state's  proceeding  to  condemn  land  for  highway,  court  had 
no  power  to  enter  a  judgment  compelling  payment  of  award,  since 
state  could  have  abandoned  proceeding. 

Eminent  Domain— Judgment  Provides  for  Costs  and  Dlsbnzsements 
Thougli  Proceeding  Abandoned. 

4.  The  trial  of  an  action  in  which  land  is  condemned  for  public  use 
is  followed  by  a  judgment  which  is  made  up  4>f  two  distinct  parts; 
one  relating  to  value  of  land  to  be  paid  for  in  event  land  is  actually 
taken,  the  other  relating  to  costs  and  disbursements  to  which  defend- 
ant is  entitled,  regardless  of  whether  plaintiff  does  or  does  not  take 
the  land. 

Costs— Where  Statute  Allows  Attorney's  Fee  It  must  be  Alleged  and 
Proven. 

5.  A  litigant  upon  whom  the  statute  confers  the  right  to  an  at- 
torney's fee  must  allege  the  amount,  claimed  and  offer  evidence  in 
support  of  the  allegation,  notwithstanding  that  court  has  special 
knowledge  of  the  subject. 

Costs — Successful  Party  must  File  Verified  Cost  BlU. 

6.  ^osts  and  disbursements  cannot  be  allowed  a  successful  litigant 
unless  h3  pleads  his  costs  and  disbursements  by  filing  a  verified  cost 
bill,  and  if  the  defeated  litigant  desires  to  contest  the  cost  bill,  he 
must  do  so  by  filing  verified  objections;  the  two  verified  papers  con- 
stituting the  pleadings. 

From  Clackamas :  Bobebt  Tuckeb^  Judge. 
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In  Bana 

The  sole  question  involved  in  this  appeal  is,  whether 
or  not  the  defendants  are  entitled  to  attorneys '  fees  in 
a  condemnation  proceeding  brought  by  the  state,  to 
condemn  a  right  of  way  for  the  Pacific  Highway  across 
defendants '  premises. 

It  is  urged  by  the  state  that  no  attorney  ^s  fee  is  re- 
coverable in  a  proceeding  of  this  kind,  where  the  state 
itself  is  a  party  plaintiff;  and  the  state  further  con- 
tends that  if  such  a  fee  is  recoverable  at  all,  there  must 
be  an  allegation  in  relation  thereto  in  the  pleadings 
before  the  case  is  submitted  to  a  jury,  m  order  to  jus- 
tify the  taxing  of  the  same. 

In  this  case  there  was  no  allegation  in  the  answer  as 
to  the  amount  which  would  be  reasonable  as  an  attor- 
ney's fee,  the  only  allusion  thereto  being  in  the  prayer 
that  the  defendants  **have  judgment  for  their  costs 
and  disbursements  herein,  including  a  reasonable  at- 
torney 's  fee. ' '  This  was  the  condition  of  the  pleading 
up  to  the  time  the  defendants  were  about  to  rest,  at 
which  time  it  was  stipulated  in  effect  that  if  the  de- 
fendants were  entitled  to  a  reasonable  fee  at  all,  the 
court  might  fix  the  same ;  but  the  plaintiff  insisted  upon 
its  contention  that  the  defendants  were  not  entitled  to 
any  attorney's  fee  at  all. 

Upon  this  stipulation  the  jujy  was  sent  out  for  de- 
liberation, and  thereafter  the  amount  of  attorney 's  fee 
was  taken  up  before  the  court,  and  the  plaintiff  again 
objected  to  any  attorney's  fee  upon  the  following 
grounds:  (1)  That  there  are  no  allegations  in  any  of 
the  pleadings  which  will  support  a  verdict  or  judgment 
awarding  the  same,  or  permit  the  introduction  of  any 
testimony  in  support  thereof,  and  that  only  such  facts 
as  are  alleged  in  the  pleadings  may  be  proved  by  the 
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evidence  or  supported  by  the  verdict,  and  the  judgment 
cannot  be  in  excess  of  such  allegations.  (2)  That 
there  is  no  statute  allowing  attorney's  fees,  fixed  by 
the  court,  to  be  recovered  from  the  state  where  it  is  the 
plaintiff,  in  proceedings  of  this  kind. 

Thereupon  counsel  for  defendants  moved  ihe  court 
for  permission  to  amend  their  answer,  by  including 
therein  an  allegation  to  the  effect  that  $300  was  a  rea- 
sonable sum  to  be  fixed  and  allowed  by  the  court  as  an 
attorney's  fee.  This  amendment  was  allowed  over  the 
objection  and  exception  of  plaintiff,  and  the  court 
afterwards  fixed  the  attorneys '  fee  at  $300,  which  was 
taxed  by  the  clerk  as  part  of  the  costs.         Modieied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Geo.  M.  Brown,  Attorney  General,  and  Mr.  Isaac 
H.  Vcm  Winkle,  Assistant  Attorney  General. 

For  respondents  there  was  a  brief  submitted  by  Mr. 
Joseph  E.  Hedges  and  Messrs.  Wood,  Montague  dk 
Hunt. 

BENNETT,  J.— Section  6872,  L.  0.  L.,  enacted  by 
the  legislature  in  1905,  authorized  the  state  to  com- 
mence proceedings  for  the  appropriation  of  real  prop- 
erty for  public  use,  and  contains  the  following  provi- 
sion: 

**The  procedure  in  said  suit,  action  or  proceeding, 
shall  be,  as  far  as  applicable,  the  procedure  provided 
for  in  and  by  the  laws  of  this  state  for  the  condemna- 
tion of  land  or  rights  of  way  by  public  corporations  or 
quasi  public  corporations  for  public  use  or  for  corpo- 
rate purposes.'' 

Section  9  of  Chapter  237,  1917  Laws,  gives  to  coun- 
ties^ in  the  first  instance,  the  right  to  bring  proceedings 
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to  appropriate  rights  of  way  for  state  highways,  iand 
then  provides : 

.  **In  case  of  neglect  or  refusal  to  so  acquire  said 
right-of-way,  the  State  shall  have  the  power,  through 
the  Commission,  to  acquire  said  right-of-way  either 
by  donation,  purchase,  agreement,  condemnation,  or 
through  the  exercise  of  the  power  of  eminent  domain, 
in  the  same  manner  as  is  provided  by  law  for  acquiring 
property  for  other  public  uses. ' ' 

Section  577,  L.  0.  L.,  adopted  in  1862,  provided : 

**In  all  actions  or  suits  prosecuted  or  defended  in 
the  name  and  for  the  use  of  the  state,  or  any  county  or 
other  public  corporation  therein,  the  state  or  public 
corporation  shall  be  liable  for,  and  may  recover,  costs 
in  like  manner  and  with  like  effect,  as  in  the  case  of 
natural  persons. ' '  i 

At  the  time  of  the  enactment  of  Section  6872,  L.  0.  L., 
authorizing  the  appropriation  of  real  property,  etc., 
generally  by  the  state,  and  providing  that  ;the  proce- 
dure should  be  the  same  as  in  the  nature  of  condemna- 
tions by  public  corporations,  the  law  did  not  make  such 
public  corporations  liable  for  any  attorney's  fee,  ex- 
cept statutory  costs,  the  law  as  to  costs  and  disburse- 
ments in  such  cases,  then  reading  as  follows : 

**The  costs  and  disbursements  of  the  defendant  shall 
be  taxed  by  the  clerk,  and  recovered  off  the  corpo- 
ration; but  if  it  appear  that  such  corporation  ten- 
dered the  defendant,  before  commencing  the  action,  an 
amount  equal  to  or  greater  than  that  assessed  by  the 
jury,  in  such  case  the  corporation  shall  recover  its 
costs  and  disbursements  off  the  defendant'*:  L.  0.  L., 
§  6868. 

In  1913,  however,  the  foregoing  section  wias  amended 
so  as  to  read  as  follows : 
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'  *  The  costs  and  disbursements  of  the  defendant,  in- 
cluding a  reasonable  attorney's  fee  to  be  fixed  by  the 
court  at  the  trial,  shall  he  taxed  hy  the  clerk  and  recov- 
ered from  the  corporation,  but  if  it  appear  that  such 
corporation  tendered  the  defendant  before  commencing 
the  action  an  amount  equal  to  or  greater  than  that  as- 
sessed by  the  jury,  in  such  case  the  corporation  shall 
recover  its  costs  and  disbursements  from  the  defend- 
ant, but  the  defendant  shall  not  be  required  to  pay  the 
plaintiff 's  attorney  fee/' 

And  it  is  under  this  amendment  the  attorney's  fee 
of  $300  was  claimed  by  the  defendants  and  adjudged  to 
them  by  the  court. 

One  of  the  questions,  and  perhaps  the  most  far- 
reaching  and  serious  one,  in  the  case,  is  whether  or  not 
this  latest  amendment  applied  to  condemnation  pro- 
ceedings brought  directly  by  the  state. 

On  behalf  of  the  plaintiff  it  is  urged  that  when  the 
legislature  in  1905  provided  for  condemnation  proceed- 
ings by  the  state,  and  that  in  such  proceedings  the  pro- 
cedure should  be,  as  far  as  applicable,  the  procedure 
provided  for  in  and  by  the  laws  of  this  state  for  the 
condemnation  of  land  or  rights  of  way  by  public  corpo- 
rations for  public  use;  that  it  adopted  in  such  con- 
demnation proceedings,  only  the  laws  governing  con- 
demnatioiis  by  other  public  corporations,  as  they  then 
stood,  and  not  as  they  should  thereafter  be  amended. 
And  to  support  this  contention  the  plaintiff  refers  the 
court  to  the  'following  cases :  State  v.  Caseday,  58  Or. 
429  (115  Pac.  287);  Skelton  v,  Newberg,  76  Or.  126 
(148  Pac.  53) ;  Martin  v.  GUliam  Coimty,  89  Or.  394 
(173  Pac.  938), 

On  the  other  hand,  the  defendants  suggest  a  distinc- 
tion between  the  statutes  adopting  the  provisions  of  a 
specific  enactment,  and  the  adoption  by  a  special  act 
of  general  provisions  of  the  law,  by  a  general  clause  in 
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the  later  enaxjtment ;  and  contend  that,  while  the  rule 
contended  for  by  the  plaintiff  is  the  general  rule  in 
cases  where  some  specific  enactment  is  adopted  by  sec- 
tion and  chapter;  yet  when  the  provision  is  general, 
and  refers  to  general  procedure,  as  in  this  case,  a 
different  rule  applies,  and  subsequent  modification  of 
the  general  practice  will  be  deemed  to  be  within  the  in- 
tent of  such  adoption. 

In  support  of  this  contention  the  defendant  cites  the 
decisions  of  a  number  of  states  and  the  texts  of  Endlich 
on  Interpretation  of  Statutes,  and  Lewis  ^  Sutherland 
on  Statutory  Construction. 

It  seems  this  contention  is  well  founded,  both  in  prin- 
ciple and  upon  authority,  and  should  be  sustained. 

In  Lewis'  Sutherland  on  Stat.  Const.  (2  ed.).  Section 
405,  it  is  said : 

*  *  There  is  another  form  of  adoption  wherein  the  ref- 
erence is  not  to  any  particular  statute,  or  part  of  a 
statute,  but  to  the  laws  generally  which  govfern  a  par- 
ticular subject.  The  reference  in  such  case,  means  the 
law  as  it  exists  f ronJ-  time  to  time,  or  at  the  time  the 
exigency  arises  to  which  the  law  is  to  be  applied.  * ' 

To  the  same  effect  is  the  doctrine  as  stated  by  End- 
lich on  Statutory  Construction,  Section  493. 

In  the  California  case  of  Ramish  v.  Hartwell,  126 
Cal.  443  (58  Pac.  920),  the  court,  on  this  subject  (speak- 
ing of  the  general  rule  invoked  by  plaintiff  here),  says : 

**This  rule  is  subject  to  a  qualified  exception,  in  cases 
of  adoption  in  a  special  act  of  the  provisions  of  law 
then  in  force  by  virtue  of  general  laws.  In  such  cases, 
subsequent  modifications  of  the  general  law,  will  be 
deemed  to  be  within  the  intent  of  such  adoption,  so  far 
as  they  are  consistent  with  the  purposes  of  the  par- 
ticular act.'* 

In  State  v.  WUliams,  237  Mo.  178  (140  S.  W.  894), 
the  court  says : 
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*  *  The  rule  of  construction,  where  one  statute  adopts 
another,  is  that,  if  the  adopting  statute  specifically 
designates  the  title  or  date  of  the  statute  adopted,  then 
the  repeal  or  amendment  of  the  statute  thus  adopted, 
will  not  affect  the  adopting  statute,  but  when  a  statute 
like  the  one  now  under  consideration  refers  to  the  gen- 
eral provisions  of  the  law  on  a  given  subject  for  its  in- 
terpretation, then  an  amendment  of  the  general  laws 
on  tljat  subject  affects  a  corresponding  amendment  of 
the  statutes  adopting  them.*' 

This  seems  to  be  the  rule  generally  agreed  upon  by 
the  authorities ;  also  the  natural  and  appropriate  con- 
struction of  the  language  of  Section  6872,  L.  0.  L.,  and 
Section  9,  Chapter  237  of  the  Laws  of  1917. 

The  language  in  the  former  section,  providing  that 
the  procedure  in  a  condemnation  proceeding  by  the 
state,  shall  be  *  *  the  procedure  provided  for  in  and  by 
the  laws  of  this  state  for  the  condemnation  of  lands 
for  rights  of  way  by  public  corporations,*'  seems  to 
refer  to  the  laws  of  the  state  at  the  time  of  the  proceed- 
ing by  the  state,  and  not  to  the  laws  as  they  were  at  the 
time  of  the  enactment  of  the  section. 

Section  9,  Chapter  237,  Laws  1917,  is  still  plainer: 
*  *  Li  the  same  manner  as  is  provided  by  law  for  acquir- 
ing property  for  other  public  uses.*'  Lideed,  at  the 
time  this  latter  section  was  enacted,  the  provision  for 
an  attorney 's  fee  generally  iii  such  condemnation  pro- 
ceeding was  existent. 

Any  other  construction  of  these  sections  would  be 
confusing  and  create  an  incongruous  condition,  under 
which  there  would  be  two  entirely  different  methods  of 
procedure  in  civil  trials  of  the  same  identical  nature — 
one  where  other  public  corporations  were  parties,  and 
another,  where  the  state  itself  was  a  party. 
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The  amendment  here  in  question  is  by  no  means  the 
only  change  in  the  general  procedure,  since  the  au- 
thorization of  the  condemnation  proceedings  by  the 
state  in  1905.  On  the  contrary,  there  have  been  many 
other  changes.    » 

Section  126  of  the  Code,  passed  in  1909,  changed  the 
manner  of  the  selection  of  the  jury.  Section  132  was 
amended  in  1905  at  a\  later  date  than  the  passage  of 
Section  6872,  j  and  provided  for  instructions  in  writing, 
when  required  by  either  party;  and  in  1911,  the  maimer 
of  rendering  the  verdict  generally  in  civil  cases,  was 
entirely  changed  by  a  provision  that  three  foilrths  of 
the  jury  might  find  a  verdict  instead  of  the  unanimous 
verdict  which  has  been  previously  required. 

If  these  changes  were  not  to  apply  to  the  procedure 
in  a  condemnation  action  brought  by  the  state,  because , 
the  changes  were  made  after  the  enactment  of  the  law 
authorizing  condemnation  proceedings  directly  in  its 
behalf,  it  would  mean  that  in  all  such  proceedings  the 
trial  courts  would  be  compelled  to  go  back  to  the  old 
law,  and  we  would  have  the  confusion  resulting  from 
two  different  methods  of  trying  such  proceedings. 

Besides  this,  it  is  only  fair  that  the  state  should  be 
governed,  when  it  goes  into  court,  by  the  same  rule 
which  it  has  provided  for  other  litigants.  The  provi- 
sion for  an  attorney's  fee  in  case  of  condemnation  by 
public  corporations,  must  be  deemed  to  be  founded  on 
justice ;  and  if  it  is  just  in  the  case  of  counties,  or  other 
public  corporations,  that  a  party  who  is  haled  into 
court  without  fault,  in  a  condemnation  proceeding, 
should  recover  a  reasonable  attorney's  fee,  it  is  also 
equally  just  and  right  when  the  proceeding  is  brought 
by  the  state.  It  would  ill  befit  the  state  to  provide  a 
rule  that  other  public  corporations  should  pay  an  attor- 
ney 's  fee  in  such  proceedings,  upon  the  ground  that  it 


448  State  v.  QANONa  [93  Or. 

was  only  justice,  and  then  attempt  to  escape  similar 
liability  itself.  It  ought  not  to  be  presumed  that  the 
legislature  had  intended  any  such  unseemly  result.  It 
ought  to  be  presumed,  unless  clearly  provided  to  the 
contrary,  that  when  the  state  goes  into  court  and  initi- 
ates a  civil  proceeding,  it  is  bound  by  the  same  rules 
which  it  has  declared  to  be  just  and  fair  in  regard  to 
other  litigants. 

It  seems,  therefore,  that  the  state  is  liable  for  an 
attorney's  fee  in  a  condemnation  proceeding  where  it 
has  made  no  tender,  or  where  a  larger  sum  than  it  has 
tendered  has  been  recovered,  the  same  as  any  other 
public  corporation. 

The  cases  cited  on  behalf  of  appellant  >are  easily  dis- 
tinguishable from  this  case.  In  State  v.  Caseday,  58 
Or.  429  (115  Pac.  287),  the  trial  was  a  criminal  one; 
and  the  question  was  whether  the  defendant,  in  alter- 
nating with  the  state  in  exercising  its  challenges, 
should  exercise  two  of  its  challenges  to  the  states  one 
in  each  turn  (the  defendant  having  double  the  number 
of  the  staters  challenges  in  a  criminal  proceeding)  or 
whether  each  side  should  exercise  only  one  challenge 
in  turn,  thereby  leaving  the  defendant  with  half  of  his 
challenges  after  the  state's  challenges  were  all  ex- 
hausted. It  was  very  properly  held  that  the  Criminal 
Code,  being  entirely  independent  of  the  Civil  Code,  and 
its  provisions  in  regard  to  the  selection  of  the  jury  and 
the  number  of  challenges,  being  entirely  different  from 
that  of  the  Civil  Code,  the  provision  of  the  Civil  Code 
alternating  challenges  one  by  one,  which  was  entirely 
inappropriate  to  the  provisions  of  the  Criminal  Code 
as  to  the  number  of  challenges,  did  not  apply. 

The  Criminal  Code,  adopting  some  of  the  provisions 
for  the  formation  of  trial  juries,  did  so  by  express  ref- 
erence to  chapter  and  title  of  the  Civil  Code. 
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*  *  The  trial  jury  is  formed  in  the  manner  prescribed 
in  Chap.  2,  Title  2  of  the  Code  of  Civil  Procedure,  etc." 

The  general  rule  already  alluded  to  that  where  one 
enactment  adopts  specially,  either  by  words,  or  chap- 
ter and  title,  the  provision  of  some  other  act,  that  sub- 
sequent changes  in  the  adopted  act,  in  the  act  referred 
to,  are  not  adopted  or  carried  over,  was  applied. 

There  is  no  question  about  this  general  rule,  and 
there  was  no  occasion  for  the  court  to  consider  the  ex- 
ception, and  the  court  did  not  consider  it,  or  pass  upon 
it  in  any  way. 

In  Skelton  v.  Newherg,  76  Or.  126  (148  Pac.  53),  the 
question  was  whether  the  judgment  should  be  reversed, 
because  it  had  not  been  entered  on  the  day  on  which  the 
verdict  was  rendered,  in  accordance  with  the  law  of 
1907.  Previous  to  that  time  the  provision  was  that  the 
judgment  should  be  entered  within  two  days  from  the 
time  the  verdict  was  rendered.  As  a  matter  of  fact 
the  judgment  had  not  been  entered  in  accordance  with 
either  statute,  it  not  having  been  entered  until  twenty- 
four  days  after  the  verdict.  The  court  held  that  both 
statutes  were  directory  only,  and  that  the  judgment 
could  not  be  reversed  on  that  ground. 

It  was  provided  in  the  condemnation  act  then  under 
consideration,  that  proceedings  should  be  *  4n  the  same 
manner  as  in  an  action  at  law,  except  as  in  this  title 
otherwise  provided.**  However,  it  was  *' specially 
provided**  in  the  condemnation  act  that  judgment 
should  not  be  given  appropriating  the  land  until  the 
damages  sustained  by  the  defendant  were  paid  into 
court.  Of  course,  in  such  a  case  the  provisions  of  the 
general  law  were  inapplicable. 

In  that  case  the  court  again  refers  to  the  general  rule 

I 

that — 
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*' Where  the  provisions  of  one  statute  are  incorpo- 
rated into  another  by  mere  reference,  a  subsequent 
change  in  the  former  will  not  disturb  the  terms  of  the 
latter.'' 

But  the  exception  seems  to  have  been  in  no  way 
called  to  the  attention  of  the  court,  and,  as  we  have 
seen,  the  question  was  in  no  way  before  the  court. 

In  the  case  of  Martin  v.  Qilliam  Cowitj/,  89  Or.  394 
(173  Pac.  938),  the  question  was  an  entirely  different 
one,  being  the  question  of  whether  or  not  Chapter  222, 
Laws  of  1915,  extending  the  budget  law  over  districts 
and  cities,  was  constitutional.  It  was  held  that  it  was 
not  because  it  amended  a  previous  act  in  e^ect  by  mere 
reference  to  its  title. 

The  doctrine  announced  in  that  case  may  have 
been  entirely  proper  and  applicable  under  the  circum- 
stances, but  it  would  be  carrying  it  much  too  far,  and 
would  result  in  utter  chaos  in  our  judicial  procedure, 
to  attempt  to  apply  it  to  provisions  in  relation  to  pro- 
cedure like  those  now  under  consideration ;  for  the  in- 
stances under  our  practice  in  which  the  proceedings  in 
one  class  of  cases  have  been  regulated  by  the  adoption 
of  the  proceedings  pointed  out  in  other  provisions  of 
the  Code,  and  in  that  way  alone,  are  manifold ;  and  yet 
Ihese  provisions  have  been  constantly  accepted  and  the 
courts  have  been  proceeding  thereunder  in  many  cases 
for  years. 

As  we  have  already  seen,  a  very  large  portion  of  the 
proceedings  in  criminal  cases  are  those  thus. adopted 
and  applied  from  the  Civil  Code.  We  would  be  with- 
out any  provisions  whatever  for  the  regulation  of  the 
prpceedings  in  condemnation  cases,  if  such  adoption  by 
reference  was  not  valid* 
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Section  6860,  L.  0.  L.,  being  a  part  of  the  general  act 
providing  for  the  appropriation  of  lands  by  railroads 
and  other  corporations,  provides : 

**Snch  action  shall  be  commenced  and  proceeded  in 
to  the  final  determination,  in  the  same  manner  as  an 
action  at  law,  except  as  in  this  title  otherwise  specially 
provided.  * ' 

So  in  Section  7042,  L.  0.  L.,  in  regard  to  proceed- 
ings by  a  wife  to  compel  the  support  of  her  husband, 
the  only  provision  in  regard  to  the  practice,  is : 

*  *  The  practice  in  such  cases  shall  conform  as  nfearly 
as  may  be  to  the  practice  in  divorce  cases,  and  the 
court  shall  have  power  to  enforce  its  orders^  as  in  a 
suit  for  divorce,  or  other  suits  in  equity.** 

And  the  Code  is  full  of  similar  provisions,  where 
one  law  is  made  applicable  by  mere  reference  to  the 
proceedings  under  it  in  another  law.  Indeed,  in  this 
very  action  there  would  be  no  provision  whatever  for 
any  proceeding  by  the  state  to  condemn,  or  any  pro- 
vision regulating  the  proceedings,  if  this  provision 
that  '*the  proceeding  in  said  suit,  action  or  proceed- 
ing shall  be,  as  far  as  applicable,  the  procedure  pro- 
vided in  and  by  the  laws  of  this  state  for  the  condem- 
nation of  lands  by  public  corporations'*  is  not  valid 
and  effectual. 

It  is  further  contended  by  the  appellant,  however, 
that  the  defendant  could  not  recover  such  an  attor- 
ney's fee  in  this  particular  proceeding,  because  there 
was  no  allegation  in  the  pleading,  as  to  what  would 
be  a» reasonable  fee;  but  it  does  not  seem  to  me  that 
any  such  allegation  was  necessary.  The  provision  of 
the  law  is  that  '*the  costs  afad  disbursements  of  the 
defendant  'including  a  reasonable  attorney's  fee  to  be 
fixed  by  the  court  at  the  trial'  shall  be  taxed  by  the 
clerk  and  recovered  from  the  corporation.'*    It  seems 
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clear  that  the  legislature  intended  this  fee  as  a  part  of 
the  costs,  to  be  fixed  by  the  court,  and  taxed  by  the 
clerk  in  a  summary  way,  the  same  as  any  other  coses. 

It  is  true  that  in  most  items  of  cost  provided  for  by 
statute,  the  amount  per  item  is  fixed  by  la^,  as  in  case 
of  witness  fees  at  so  much  per  day,  and  so  much  per 
mile;  but  there  is  always  a  question  of  fact  involved 
in  each  item  of  every  cost  bill  just  the  same.  The 
question  as  to  how  many  days  the  witness  actually  did 
attend — ^whether  his  testimony  was  material — ^how 
many  miles  he  traveled,  etc.,  are  all  questions  of  fact, 
which  must  be  settled  by  the  determination  .of  the 
court.  Yet  it  would  be  unreasonable  to  say  that  all 
of  these  things  must  be  alleged  in  formal  pleadings  at 
the  commencement  of  the  action.  Such  a  rule  would 
be  utterly  impossible.  And  it  would  be  just  as  unrea- 
sonable to  hold  that  the  defendant  must,  in  its  answer, 
allege  what  would  be  a  reasonable  attorney's  fee  to 
be  fixed  by  the  court,  in  advance  of  the  actual  litiga- 
tion. The  reasonableness  of  the  attorney's  fee  would 
depend  entirely  upon  developments  in  the  case,  which 
the  defendant  could  not  know  at  the  beginning  of  the 
action.  Under  our  practice  the  defetidant  must  swear 
to  his  answer,  and  to  require  him  to  allege  and  swear 
to  something  which  he  could  not  know,  and  which 
would  depend  wholly  and  entirely  upon  future  de- 
velopments, would  be  not  only  to  invite  but  compel 
him  to  perjury. 

A  case  like  this  is  clearly  distinguishable  from  the 
ordinary  proceeding  to  recover  on  a  promissory  •note 
or  in  the  matter  of  a  mechanic's  lien.  There  the 
plaintiff  is  the  moving  party  and  the  fee  in  the  first 
instance  is  largely  theoretical  and  it  seems  necessary 
to  make  the  amount  of  it,  an  issue  of  fact 
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But  here  the  law  provides  that  (where  there  is  no 
tender  or  the  tender  is  exceeded  by  the  verdict)  the 
defendant  shall  recover  snch  a  fee  in  every  case.  .  The 
law  does  not  say  that  if  he  pleads  it  or  asks  for  it,  he 
shall  recover  it,  but  he  shall  absolutely  be  entitled  to 
some  fee  and  the  only  question  to  be  passed  upon  is 
the  amount  of  the  fee;  which  shall  be  fixed  by  thp 
court  in  every  case,  without  regard  to  the  pleading, 
and  then  shall  be  taxed  by  the  clerk,  the  same  as  other 
costs  and  disbursements. 

The  only  difference  between  the  taxing  of  this  and 
any  other  item  of  cost,  is  that  in  ordinary  disburse- 
ments, the  amount  is  fixed  by  law  per  item,  and  the 
question  of  fact  arising  is,  as  to  what  items  the  pre- 
vailing party  is  entitled  to  recover;  while  here  by 
reason  of  the  nature  of  the  item,  it  cannot  be  fixed 
arbitrarily  by  law,  and  is  left  to  the  discretion  of  the 
court.  But  the  principle  is  no  different  from  that  in- 
volved in  the  taxing  of  any  other  item  of  cost. 

In  this  case  there  seems  to  be  no  question  as  to  the 
amount  of  the  fee,  or  the  reasonableness  of  the  sum 
fixed  by  the  court,  if  the  defendant  is  entitled  to  re- 
cover costs  at  all.  In  this  view  of  the  case  it  is  un- 
necessary to  inquire  into  the  question  of  whether  or 
not  the  amendment  of  the  pleading  at  the  close  of  the 
trial  was  timely  or  within  the  proper  discretion  of  the 
court. 

Judgment  of  the  court  below  should  be  affirmed. 

HARRIS,  J. — 1.  I  agree  with  the  reasoning  em- 
ployed by  Mr.  Justice  Bennett  and  I  concur  in  the 
conclusion*  reached  by  him  concerning  the  effect  which 
the  amendment  of  a  previously  adopted  statute  has 
upon  the  adopting  statute ;  but  I  cannot  concur  in  the 
conclusion  that  Chapter  49,  Laws  1913,  empowers  the 
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judge  to  fix  and  allow  an  attorney's  fee  without  a 
pleading  claiming  it  and  without  evidence  proving  it. 
2.  The  state  is  not  liable  at  all  for  costs  and  dis- 
bursements unless  there  is  some  statute  which  ex- 
pressly or  at  least  by  clear  and  necessary  implication 
includes  it,  because  the  rule,  universally  recognized 
and  universally  applied,  is  that  the  mere  general  terms 
of  a  statute  giving  costs  do  not  include  the  sovereign : 
10  R.  C.  L.  194.  The  right  of  a  private  person  to  an 
affirmative  judgment  against  the  state  for  costs  and 
disbursements  must  be  measured  and  determined  by 
the  cold  language  of  the  statute,  and  by  nothing  else. 
Section  577,  L.  0.  L.,  declares  that, 

''In  all  actions  or  suits  prosecuted  or  defended  in 
the  name  and  for  the  use  of  the  state  *  *  the  state  *  • 
shall  be  liable  for  and  may  recover  costs  in  like  man- 
ner and  with  like  effect  as  in  the  case  of  natural  per- 
sons.'* 

Section  6860,  L.  0.  L.,  provides  that  an  action  for 
the  condemnation  of  land  ''shall  be  commenced  and 
proceeded  in  to  final  determination  in  the  same  man- 
ner as  an  action  at  law,  except  as  in  this  title  other- 
wise specially  provided. '^  Section  6868,  L.  0.  L.,  as 
amended  by  Chapter  49,  Laws  1913,  states  that : 

"The  costs  and  disbursements  of  the  defendant,  in- 
cluding a  reasonable  attorney  *s  fee  to  be  fixed  by  the 
court  at  the  trial,  shall  be  taxed  by  the  clerk  and  re- 
covered from  the  corporation,  but  if  it  appear  that 
such  corporation  tendered  the  defendant  before  com- 
mencing the  action  an  amount  equal  to  or  greater  than 
that  assessed  by  the  jury,  in  such  Oase  the  corpora- 
tion shall  recover  its  costs  and  disbursements  from 
the  defendant,  but  the  defendant  shall  not  be  required 
to  pay  the  plaintiff's  attorney  fee.*' 

Manifestly,  the  legislature  has  expressly- included 
the  state. 
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The  jury  returned  a  verdict  fixing  $750  as  the  dam- 
ages to  be  paid  for  taking  the  land.  Upon  the  return 
of  the  verdict  a  judgment  was  entered  on  June  14, 
1918,  reciting  the  finding  of  the  jury  and  ordering 
that  upon  the  payment  of  the  sum  of  $750  the  land  be 
appropriated  unto  the  state  for  the  purposes  of  a  high- 
way; and  this  same  judgment  also  adjudged  that  the 
defendants  recover  from  the  plaintiff  their  costs  and 
disbursements  **  together  with  the  sum  of  $300,  which 
is  hereby  fixed  and  allowed  to  said  defendants  as  a 
reasonable  attorney's  fee/'  Five  days  afterwards, 
on  June  19th,  a  second  judgment  was  entered  reciting 
that  the  plaintiff  *'has  paid  into  this  court  the  sum  of 
$750,  being  the  amount  of  damages  assessed  by  the 
jury  and  found  for  said  defendants  in  this  cause,  *'  and 
it  was  adjudged  that  the  premises  **be  and  the  same 
are  hereby'  condemned  and  appropriated  to  the  plain- 
tiff •  •  for  a  right  of  way  for  a  state  highway. ' ' 

3.  The  court  did  not  have  the  power  to  enter  a  judg- 
ment compelling  payment  of  the  award,  for  if  the  state 
desired  to  do  so  it  could  have  abandoned  the  proceed- 
ing. The  purpose  of  the  trial  was  simply  to  ascertain 
and  fix  the  amount  which  should  be  paid  if  the  state 
concluded  to  taie  the  land:  Oregonian  R.  Co.  v.  Hill, 
9  Or.  377;  Oregon  R.  Co.  v.  Bridwell,  11  Or.  282 
(3  Pac.  684) ;  McCall  v.  Marion  County,  43  Or.  536, 
541  (73  Pac,  1030,  75  Pac.  140).  However,  Section 
6868,  L.  0.  L.,  as  amended  by  Chapter  49,  Laws  1913, 
provides  that— 

* '  The  costs  and  disbursements  of  the  defendant,  in- 
cluding a  reasonable  attorney's  fee  *  *  shall  be  *  * 
recovered  from  the  corporation  •  •  /» 

4,  In  other  words,  the  plaintiff  must,  aside  from  the 
exceptions  named  in  the  statute,  pay  the  costs  and  dis- 
bursements of  the  defendant ;  and  if  there  has  been  a 
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verdict  by  the  jury  the  plaintiff  must  also  pay  a  rea- 
sonable attorney's  fee:  Warm  Springs  Irr.  Dist.  v. 
Pacific  Livestock  Co.,  89  Or.  19  (173  Pac.  265).  The 
trial  of  an  action  in  which  land  is  condemned  for  a 
public  use  is  followed  by  a  judgment  which  is  made  up 
of  two  distinct  parts:  One,  the  part  which  relates  to 
the  value  of  the  land,  the  plaintiff  must  pay  only  in 
the  event  the  land  is  actually  taken;  while  the  other, 
'the  part  which  relates  to  the  costs  and  disbursements, 
must,  in  all  cases  where  the  land  owner  is  entitled  to 
costs  and  disbursements,  be  paid  at  all  events,  regard- 
less of  whether  the  plaintiff  does  or  does  not  take  the 
land.  Originally  Section  6868  included  only  costs  and 
disbursements  and  no  provision  was  made  for  a  rea- 
sonable attorney's  fee  until  the  amendment  of  1913. 
Obviously  it  was  the  purpose  of  the  legislature  to 
compel  the  payment  of  a  reasonable  attorney's  fee  if 
a  condemnation  action  proceeded  as  far  as  a  verdict; 
and  in  order  to  accomplish  that  purpose  the  law- 
makers directed  that  the  amount  of  a  reasonable 
attorney's  fee  should  be  included  with  and  become  a 
part  of  the  costs  and  disbursements,  because  by  in- 
cluding the  item  for  the  attorney's  fee  with  the  costs 
and  disbursements  the  defendant  could  enforce  the 
collection  of  the  attorney 's  fee  if  the  plaintiff  declined 
to  take  the  land  after  the  jury  fixed  its  value. 

The  amendment  of  1913  declares  that  this  reason- 
able attorney's  fee  ** shall  be  taxed  by  the  clerk." 
That  officer,  however,  has  nothing  to  do  with  fixing  the 
amount.  The  statute  says  that  the  amount  is  to  be 
fixed,  not  by  the  ''judge,"  but  by  the  ''court";  and 
the  amount  is  to  be  fixed  by  the  court  "at  the  trial." 
It  is  true  that  the  circumstance  that  the  word. "court" 
appears  in  the  statute  is  not  conclusive ;  but  it  is  also 
true  that  the  employment  of  the  word  "court"  instead 
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of  the  word  ** judge'*  is  highly  significant.  If  the 
word  '* judge''  had  been  used  that  circumstance,  it 
must  be  conceded,  would  greatly  strengthen  the  posi- 
tion of  the  defendants  and  the  strength  of  their  posi- 
tion would  be  further  augmented  if  besides  using  the 
word  ** judge"  instead  of  the  word  '* court,"  the  words 
''at  the  trial"  had  been  omitted.  The  statute  how- 
ever does  not  employ  the  word  '* judge";  nor  does  it 
omit  the  words  ''at  the  trial";  and  consequently  the 
presence  of  the  words  "court"  and  "at  the  trial"  are 
at  least  significant,  if  not  very  persuasive :  See  Warm 
Springs  Irr.  Dist.  v.  Pacific  Livestock  Co.,  89  Or.  19 
(173  Pac.  265).  The  language  of  Chapter  49,  Laws 
1913,  so  far  as  it  relates  to  the  allowance  of  a  reason- 
able attorney's  fee,  is  substantially  like  every  other 
statute  that  had  ever  been  enacted  prior  to  1913  in 
this  state  for  the  allowance  of  an  attorney's  fee:  See 
Sections  7424,  7434,  7442,  7448,  7459,  7495  and  7503, 
L.  0.  L. 

5.  The  words  "shall  allow  a  reasonable  attorney's 
fee"  or  the  words  "a  reasonable  attorney's  fee  shall 
be  allowed,"  feild  the  like,  have  never  been  construed 
to  mean  that  a  party  is  entitled  to  the  allowance  of  an 
attorney's  fee  in  the  absence  of  allegations  and  proof. 
In  this  jurisdiction  the  rule  has  always  beeh  that  a 
litigant  upon  whom  the  statute  confers  the  right  to  an 
attorney's  fee  mustnn  order  to  exercise  that  right, 
allege  the  amount  claimed  and  offer  evidence  in  sup- 
port of  the  allegation ;  and  if  the  litigant  fails  to  allege 
some  amount  or  to  prove  some  amount  he  must  fail 
and  the  judge  cannot  allow  some  amount  in  despite  of 
the  absence  of  allegations  or  evidence  merely  because 
he  happens  to  have  special  knowledge  upon  the  sub- 
ject, any  more  than  he  could  in  like  circumstances  fix 
the  value  of  a  horse,  alleged  to  have  been  converted. 
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merely  because  he  happens  to  have  ^special  knowledge 
about  horses  and  their  value.  The  practice  in  this 
jurisdiction  is  illustrated  by  Section  7424,  L.  0.  L., 
and  the  construction  placed  upon  it  by  this  court. 
This  section  is  a  part  of  the  mechanic's  lien  statute 
which  was  enacted  in  1885  and,  so  far  as  it  relates  to 
attorneys'  fees,  reads  as  follows: 

**In  all  suits  under  this  act,  the  court  shall,  upon 
entering  judgment  for  the  plaintiflf,  allow  as  a  part  of 
the  costs  all  moneys  paid  for  the  filing  and  recording 
of  the  lien,  and  also  a  reasonable  amount  as  attorney 's 
fees. ' ' 

The  language  of  Section  7424,  it  will  be  observed,  is 
just  as  imperative  as  the  words  in  Chapter  49,  Laws 
1913 ;  and  yet  every  recorded  decision,  without  a  single 
exception,  has  been  to  the  effect  that  a  claimant  under 
Section  7424  must  claim  an  attorney's  fee  by  alleging 
and  proving  it :  Mclnnis  v.  Bucharum^  53  Or.  533,  542 
(99  Pac.  929) ;  Saitler  v.  Knapp,  60  Or.  466  (120  Pac 
2).  Indeed,  the  language  found  in  most  of  the  sec- 
tions of  the  Code,  to  which  attention  has  already  been 
directed,  is  not  less  mandatory  than  the  words  in 
Chapter  49,  Laws  1913.  Nor  does  the  circumstance 
that  the  attorney's  fee  is  associated  with  the  **costs 
and  disbursements"  of  the  trial  differentiate  Chapter 
49,  Laws  1913,  from  any  of  the  other  sections  of  the 
Code  which  have  been  mentioned.  In  Section  7424 
the  court  shall  **  allow  as  a  part  of  the  costs  all  moneys 
paid  for  the  filing  and  recording  of  the  lien,  and  also 
a  reasonable  amount  as  attorney's  fees."  It  is  said 
in  Section  7434,  L.  0.  L.,  that  *'the  court  shall  allow 
such  attorney 's  fees  as  may  be  reasonable,  to  be  taxed 
as  costs."    We  read  in  Section  7448,  L.  0.  L.,  that — 

**The  court  shall,  upon  entering  judgment  for  th^ 
plaintiff,  allow  as  a  part  of  the  costs  all  moneys  paid 
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for  the  filing  and  recording  of  the  lien,  and  also  a  rea- 
sonable amount  as  attorney *s  fees/' 

Section  7459,  L.  0.  L.,  declares  that  a  lien  claimant 

"Shall  be  entitled  to  recover  out  of  the  proceeds  of 
the  sale  of  said  property,  or  from  the  person  owning 
the  same,  the  cost  and  expense  of  making  and  record- 
ing said  lien,  together  with  such  sum  as  the  court  shall 
adjudge  reasonable  as  attorney's  fees  in  any  suit 
brought  to  foreclose  said  lien." 

Section  7495,  L.  0.  L.,  states  that  the  lien  claimant 
shall  be  entitled  to  recover  the  expense  of  making  and 
recording  the  lien  **  together  with  such  sum  as  the 
court  shall  adjudge  reasonable  as  attorney's  fees." 
In  Section  7503,  L.  0.  L.,  it  is  stated  that  in  all  suits 
brought  to  foreclose  certain  liens  **the  court  shall, 
upon  entering  judgment  for  the  plaintiff,  allow  as  a 
part  of  the  costs  in  said  suit  all  moneys  paid  for  the 
filing  and  recording  of  the  lien  and  also  a  reasonable 
amount  as  attorney's  fees."  The  act  of  1913  was  ' 
framed  in  the  light  of  prior  legislation  providing  for 
attorney's  fees  and  in  the  light  of  the  construction 
placed  by  the  courts  upon  such  prior  legislation;  and 
consequently  the  same  practice  should  prevail  in  the 
application  of  the  statute  of  1913  as  has  prevailed  in 
the  application  of  prior  like  legislation.  The  amend- 
ment of  1913  contemplates  that  the  question  of  the 
amount  of  an  attorney's  fee  is  one  of  fact  to  be  sub- 
mitted to  the  triers  of  fact  upon  pleadings  and  evi- 
dence the  same  as  any  other  disputed  question  of  fact 
and  in  conformity  with  the  practice  which  has  with- 
out exception  been  followed  from  the  begiMning  in  this 
jurisdiction.  If  the  amount  is  to  be  fixed  by  the 
** judge"  why  does  the  statute  command  that  it  be 
fixed  at  the  ** trial"?  If  the  amount  is  to  be  fixed 
without  evidence,  then  why  does  the  statute  conmiand 
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that  it  be  fixed  ^*at  the  triaP^T  The  obvious  intent  of 
the  statute  is  that  the  defendant  shall  claim  an  attor- 
ney *s  fee  by  alleging  it  so  that  the  opposing  party  may 
appear  **at  the  trial* '  with  witnesses  and  litigate  the 
question  before  the  ** court '*  exactly  as  any  other  dis- 
puted fact  is  litigated.  The  statute  contemplates  that 
the  amount  of  the  attorney's  fee  must  be  (1)  alleged; 
(2)  proved  by  evidence;  and  (3)  tried  by  a  jury  if  the 
other  facts  are  tried  by  a  jury. 

6.  It  is  true  that  in  Portland  Sash  <&  Boor  Co.  v. 
Parker,  61  Or.  203  (121  Pac.  1135),  and  in  Wills  v. 
Zanello,  59  Or.  291  (117  Pac.  291),  it  was  stipulated 
by  the  litigants  that  the  court  could  fix  the  amount  of 
an  attorney's  fee  and  based  upon  such  stipulation  the 
court  did  fix  the  fees.  But  in  neither  of  those  cases 
were  any  of  the  questions  now  under  consideration 
raised  or  discussed  or  decided  and  hence  neither  of 
those  decisions  should  be  regarded  as  a  precedent.  All 
the  arguments  that  have  been  here  advanced  in  sup- 
port of  the  position  taken  by  the  defendants,  including 
the  argument  growing  out  of  the  difference  between 
fees  allowed  by  statute  and  those  stipulated  for  by 
contract  as  well  as  the  argument  based  upon  the  rec- 
ords made  in  Portland  Sash  <6  Door  Co.  v.  Parker,  61 
Or.  203  (121  Pac.  1135),  and  Wills  v.  Zatnello,  59  Or. 
291  (117  Pac.  291),  and  also  the  argument  predicated 
upon  the  holdings  made  in  some  of  the  other  states, 
were  presented  and  considered  in  Columbia  River 
Door  Co.  V.  Todd,  90  Or.  147  (175  Pac  443,  860) ;  and 
in  that  case  this  court  squarely  decided  that  the  attor- 
ney's fee  allowed  by  the  statute  was  an  issuable  fact 
to  be  pleaded  and  proved  by  evidence.  The  act  of 
1913  was  not  intended  tp  dispense  with  pleading  and 
evidence.  Not  even  ** costs  and  disbursements"  can 
be  allowed  a  successful  litigant  in  any  suit  or  action 
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unless  he  pleads  his  **  costs  and  disbursements '*  by 
filing  a  verified  cost  bill,  and  if  the  defeated  litigant 
desires  to  contest  the  cost  bill  he  must  do  so  by  filing 
verified  objections  and  these  two  verified  papers  con- 
stitute the  pleadings.  The  statute  of  1913  does  not 
contemplate  that  the  person  presiding  **at  the  trial'* 
shall  be  a  compulsory  witness  and  at  the  sa^me  time 
and  in  the  same  proceeding  be  the  judge  of  his  own 
testimony.  There  was  no  evidence  upon  the  subject 
of  attorney  *s  fees ;  and  there  was  no  stipulation  fixing 
the  amount  of  an  attorney's  fee;  and  therefore  to 
allow  an  attorney's  fee  is  to  repudiate  an  express  rul- 
ing made  less  than  one  year  ago  and  after  the  most 
careful  and  deliberate  consideration  in  Columbia 
River  Door  Co.  v.  Todd,  90  Or.  147  (175  Pac.  443, 
860),  as  well  as  to  overrule  every  precedent  dealing 
with  the  subject :  Mclnnis  v.  Buchanan,  53  Or.  533,  542 
(99  Pac.  929) ;  Sattler  v.  Knapp,  60  Or.  466  (120  Pac. 
2).  The  judgment  appealed  from  is  modified  by  strik- 
ing out  the  item  of  $300  for  attorney's  fee.  ' 

Modified. 

Benson,  Bubnett  and  Johns,  JJ.,  concur. 


Argaed  July  9^  reversed  and  snit  dismissed  Jnlj  29,  rehearing  denied 

September   16,   1919. 

MoCEACKEN  v.  BAY  CITY  LAND  CO.* 

(183  Pac.  9.) 

Vendor  and  Purchaser— Tender — ^WHat  Constitates. 

1.  PlaintifTs  letter  inquiring  what  balance  remained  to  be  paid 
on  a  land  contract  and  expressing  a  desire  to  secure  a  deed  as  soon 
as  possible,  held  insufScient  to  show  a  tender  of  amount  due  nnder 
the  contract. 


*C>n  right  of  vendee  to  rescind  executory  contract  for  sale  of  land 
because  of  vendor's  breach  of  covenant  to  make  improvements,  see 
notes  in  21  la.  S.  A.  (K.  8.)  823;  I«.  B.  A.  1917B,  403.        BxPORTsn. 
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Vendor  and  Pnrcliaser— Bascisflion  of  Contract— Independent  Cove- 
nant. 

2.  A  vendor's  agreement  to  clear  the  lots,  grade  street,  and  lay  a 
water-main  held  an  independent  covenant  not  authorizing  the  pur- 
chaser to  rescind  contract  upon  its  breach. 

From  Tillamook:  Geobgb  B.  Baglet,  Judge- 
Department  1. 

This  is  a  suit  to  rescind  a  contract  for  the  purchase 
of  three  lots  in  Central  Addition  to  Bay  City,  the 
vendee  being  plaintiff,  and  the  vendor  defendant 
The  contract,  which  is  set  out  in  full  in  the  complaint, 
provides  for  monthly  payments,  and  inter  alia,  con- 
tains the  following  clause : 

**The  first  party  agrees  to  cut  and  grade  the  street 
at  the  present  level  in  front  of  the  said  lots,  and  to  lay 
a  water  main  along  the  said  street  in  front  of  the  said 
lots,  and  to  clear  the  said  lots.  All  of  these  improve- 
ments to  be  delivered  free  and  without  cost  to  the 
second  party.  This  agreement  is  a  part  of  the  con- 
tract to  which  it  is  attached.*' 

The  last  sentence  of  the  quotation  may  be  explained 
by  saying  that  the  instrument  was  a  printed  form 
which  did  not  contain  such  a  stipulation,  and  was 
added  as  a  ** rider**  upon  the  insistent  demand  of  the 
plaintiff,  before  he  would  execute  the  agreement.  It 
is  further  alleged  that  plaintiff  has  duly  performed 
all  the  conditions  on  his  part,  except  that  there  was  a 
balance  of  $6  as  principal  and  $9.44  accrued  interest 
due  on  September  20,  1917,  and  that  as  to  these 
amounts,  he  tendered  and  offered,  in  writing,  to  pay, 
and  to  receive  a  deed  to  the  premises,  and  that  in 
reply  to  said  offer,  he  received  a  letter  from  defend- 
ant stating  that  it  was  unable  to  deliver  a  deed  to  said 
premises  until  the  30th  of  November,  as  it  was  unable 
to  secure  a  release  from  a  trust  deed  covering  the 
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premises  prior  to  that  time.  It  is  averred  that  this 
letter  was  the  first  notice  plaintiff  had,  that  the  prop- 
erty was  encumbered,  and  that  at  all  times  prior 
thereto,  defendant  had  fraudulently  concealed  from 
plaintiff  the  fact  that  the  lots  were  covered  by  a  mort- 
gage or  a  trust  deed;  that  immediately  after  receipt 
of  such  letter,  plaintiff,  for  the  first  time,  went  to  Bay 
City  and  inspected  the  premises,  thereby  discovering 
for  the  first  time,  that  defendant  had  failed  to  clear 
the  lots,  grade  the  street,  or  lay  the  water-main  in 
front  of  the  property.  After  pleading  his  reliance 
upon  the  terms  of  the  contract,  the  freedom  of  the  lots 
from  encumbrance,  etc.,  plaintiff  declares  that  but  for 
such  covenants  he  would  not  have  made  the  payments 
which  were  made.    Then  follow  these  paragraphs : 

*  *  That  by  reason  of  the  failure  of  defendant  to  fur- 
nish plaintiff  a  deed  to  said  ^premises  (to  clear  said 
lots  from  trees,  stumps,  etc.,  to  grade  the  streets  so  as 
to  make  it  possible  for  plaintiff  to  have  a  means  of 
ingress  and  egress  to  said  premises,  and  to  lay  in  the 
street  in  front  of  and  adjacent  to  said  premises  a 
water-main  for  the  purpose  of  furnishing  the  plain- 
tiff water  for  domestic  purposes),  the  premises  de- 
scribed in  the  said  contract  of  sale  are  rendered  totally 
worthless  and  useless  to  plaintiff. 

**That  among  other  terms  and  conditions  of  said 
contract  it  is  stipulated  that  time  is  the  essence  of  said 
agreement  and  immediately  upon  discovery  that  de- 
fendant had  falsely  and  fraudulently  concealed  from 
plaintiff  the  fact  that  said  premises  were  mortgaged, 
and  that  defendant  would  be  unable  to  execute  a  deed 
(upon  the  payment  of  the  last  installment  due  on  Sept. 
*20,  1917,  and  upon  discovery  of  the  fact  that  de- 
fendant had  failed  and  neglected  to  clear  the  lots  and 
to  grade  the  streets  in  front  of  and  adjacent  thereto 
and  to  lay  the  water-mains  along  said  streets  in  front 
of  and  adjacent  to  said  lots),  the  plaintiff  notified  the 
defendant  in  writing  that  he  would  elect  to  rescind  the 
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said  contract  and  receive  back  from  derendant  the 
payments  on  account  thereof  with  interest,  and  there- 
upon duly  tendered  to  defendant  a  Quitclaim  Deed  to 
said  premises,  which  defendant  refused  and  now  re- 
fuses to  accept.'' 

These  are  followed  by  an  itemized  statement  of  the 
payments  made,  amounting  to  $1,355.88,  his  demand 
therefor,  and  defendant's  refusal. 

The  answer  admits  the  execution  of  the  contract  as 
set  up  in  the  complaint,  admits  the  payments  as  therein 
alleged,  and  after  some  denials,  pleads  affirmatively, 
that  there  was  no  time  specified  in  which  the  improve- 
ments named  in  the  agreement  were  to  be  undertaken 
and  completed;  that  prior  to  and  at  the  time  of  the 
execution  thereof  it  was  agreed  between  the  parties 
that  such  improvements  were  not  to  be  made  until 
plaintiff  was  ready  to  go  upon  and  occupy  the  land, 
and  that  notice  of  his  intention  to  do  so  should  first 
be  given  by  him  to  defendant;  that  plaintiff  has  not 
gone  upon  the  premises  to  use  them,  and  has  never 
notified  defendant  of  any  intention  to  do  so;  that 
under  the  terms  of  the  contract,  the  final  installment 
of  the  purchase  price,  $6,  with  accrued  interest  in  the 
sum  of  $9.44  became  due  and  payable  on  September 
20,  1917 ;  that  plaintiff  has  failed  and  refused  to  pay 
the  same  or  any  part  thereof;  that  defendant  is  now, 
and  at  all  times  has  been  ready,  able  and  willing  upon 
payment  of  the  unpaid  balance,  to  deliver  to  plaintiff 
a  good  and  sufficient  warranty  deed,  and  that  such  a 
conveyance  has  been  duly  prepared  and  tendered  to 
plaintiff  upon  payment  of  such  balance;  that  defend- 
ant has  at  all  times,  complied  with  the  terms  of  the 
contract,  and  now  is  ready,  able  and  willing  to  per- 
form all  of  the  terms  and  conditions  thereof. 
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The  reply  admits  the  tender  of  the  deed  and  denies 
generally  the  other  allegations  of  the  affirmative  an- 
swer. There  was  a  trial  and  a  decree  in  favor  of 
plaintiff,  from  which  defendant  appeals. 

Bevbbsed  AJ7D  Suit  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr,  H.  T.  Botts  and  Mr.  John  L.  Bozorth,  with  an  oral 
argument  by  Mr.  Botts. 

Fol-  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Wm.  H.  Trindle. 

BENSON,  J. — There  are  two  questions  presented 
upon  the  appeal.  The  plaintiff  bases  his  right  of  re- 
covery, first,  upon  the  theory  that  early  in  September 
he  tendered  the  balance  due  upon  his  contract  and  de- 
manded his  deed,  but  that  defendant  replied  that  it 
would  be  unable  to  deliver  the  same,  for  the  reason 
that  it  could  not,  prior  to  November  30th,  secure  a  re- 
lease of  the  land  from  the  lien  of  a  certain  trust  deed. 
The  question  raised  upon  this  proposition  is:  Was 
there  such  a  tender  of  payment  of  the  purchase  price 
as  would  put  defendant  in  default  by  failure  to  make 
conveyance  T  ' 

1.  The  second  proposition  upon  which  plaintiff  re^ 
lies  is  that  the  agreement  to  clear  the  lots,  grade  the 
street,  and  lay  the  water-main  was  a  dependent  cove- 
nant, a  failure  to  perform  which  would  entitle  him  to 
rescind.  Considering  these  in  the  order  thus  indi- 
cated, we  note  that  the  evidence  of  a  tender  of  the 
purchase  price  is  as  follows :  On  September  12,  1917, 
plaintiff  wrote  and  mailed  to  defendant  a  letter  in 
these  words : 

98  Or.  —80 
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**  Salem,  Ore.  9/12, 1917. 
*'Bay  City  Land  Co., 
''Portland,  Ore. 
**  Gentlemen: 

''I  will  be  glad  if  you  will  please  inform  me  how 
near  finished  my  payments  are  as  I  have  received  no 
notice  for  Sept.  If  I  am  not  mistaken  there  is  not 
much  more  to  pay  and  I'm  anxious  to  get  my  deed  and 
have  it  done  with.  Hope  to  hear  soon  and  that  your 
part  of  the  contract  is  also  fulfilled  so  I  may  have 
clear  title.  Let  me  hear  at  once  and  also  if  there  is 
any  chance  to  sell  it  and  oblige, 

**  Respectfully, 

''Lee  McCbackeit, 
"2610  Maple  Ave.,  Salem,  Ore.*' 

The  plaintiff  testifies  that  he  wrote  another  letter  to 
defendant,  a  few  days  later,  in  which  he  inquired  as  to 
whether  or  not  the  clearing  and  street  grading  had 
been  done,  and  the  water-main  laid,  and  also,  "that  I 
was  ready  to  make  a  payment  or  to  complete  pay- 
ments on  the  property  and  finish  up  the  payments 
when  I  found  out  what  it  was.*' 

This  constitutes  all  of  the  evidence  of  a  tender.  It 
will  be  observed  that  no  specific  sum  is  mentioned,  and 
the  letter  does  not  offer  to  pay  any  sum  whatever. 
The  requirements  of  a  sufficient  tender  in  this  respect 
are  stated  in  Hunt  on  Tender,  Section  238,  thus : 

"In  making  a  tender  of  money,  whether  the  actual 
production  be  dispensed  with  or  not,  the  tenderer 
must  name  the  sum  which  he  tenders.  Thus,  where 
the  person  who  made  the  tender  had  two  bank  notes 
twisted  up  in  his  hand,  enclosing  four  sovereigns  and 
19s,  8d,  in  change,  making  the  precise  sum  intended  to 
be  paid,  and  the  party,  without  opening  it,  informed 
the  creditor  of  the  amount,  the  tender  was  held  good. 
Best,  C.  J.,  said :  'If  he  had  not  mentioned  the  amount, 
I  think  it  would  not  have  done. '  So,  in  another  case, 
a  debtor  in  passing  his  creditor  said:  'I  want  to  tender 
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you  this  money,  •  •  for  labor  you  have  done  me/  at 
the  same  time  holding  in  his  hand  a  sum  equal  to  the 
indebtedness,  but  named  no  sum,  it  was  held  insuffi- 
cient. * ' 

The  rule  is  stated  in  38  Cyc.  137,  thus : 

**  Nothing  short  of  an  offer  of  everything  that  the 
creditor  is  entitled  to  receive  is  sufficient  and  a  debtor 
must  at  his  peril  tender  the  entire  sum  due,  including 
all  necessary  expenses  incurred  or  damages  suffered 
by  the  creditor  by  reason  of  the  default  of  the  debtor, 
and  a  mistake  in  tendering  an  amount  less  than  the 
sum  due  is  the  misfortune  of  the  tenderer,  and  the 
position  of  the  parties  remains  the  same  as  if  no 
tender  had  been  made.  Furthermore,  the  tenderer 
must  name  the  sum  which  he  wishes  to  tender,  unless 
perhaps  the  exact  sum  and  interest  is  tendered  so 
that  the  tenderee  may  easily  satisfy  himself  that  the 
amount  is  correct.  Where  the  amount  due  is  within 
the  exclusive  knowledge  of  the  creditor,  and  the  cred- 
itor on  demand  neglects  or  refuses  to  indicate  the  cor- 
rect amount  that  is  due,  the  debtor  may  tender  so 
much  as  he  thinks  is  justly  due,  and  if  less  than  the 
true  amount,  the  tender  nevertheless  will  be  good ;  and 
the  same  rule  obtains  where  the  tenderee  deprives  the 
tenderer  of  the  means  of  ascertaining  the  exact  amount 
due. ' ' 

The  evidence  falls  far  short  of  these  requirements, 
and  we  conclude,  therefore,  that  the  plaintiff's  first 
contention  must  fail. 

2.  Plaintiff's  second  proposition  is,  that  defend- 
ant's promise  to  clear  the  lots,  grade  the  street,  and 
lay  a  water-main,  is  a  dependent  covenant,  for  the 
breach  of  which  he  is  entitled  to  a  rescission,  and  this 
is  the  conclusion  reached  by  the  trial  court.  The  dis- 
tinction between  dependent  and  independent  cove- 
nants is  sometimes  very  shadowy,  and  frequently  is 
difficult  to  determine.    There  is  a  dearth  of  authority 
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upon  the  specific  question  as  to  the  right  of  a  vendee 
to  rescind  an  executory  contract  for  the  sale  of  land 
upon  the  vendor's  breach  of  covenant  to  make  im- 
provements, but  we  have  carefully  examined  all  to 
which  our  attention  has  been  directed.  The  case  of 
Crampton  v.  McLaughlin  Realty  Co.,  51  Wash.  525 
(99  Pac.  586,  21  L.  E.  A.  \N.  S.)  823),  appears  to  be  a 
leading  case  upon  the  subject  and  contains  a  very  full 
discussion  of  the  problems  involved,  citing,  and  quot- 
ing copiously,  from  all  of  the  available  cases  bearing 
upon  the  subject.  This  was  a  case  wherein  the  plain- 
tiff had  entered  into  a  contract  with  the  defendant, 
whereby  he  agreed  to  purchase  certain  real  property 
for  the  sum  of  $2,400  in  installments,  the  first  pay- 
ment to  be  made  October  22,  1906,  and  the  last  falling 
due  on  October  22,  1908.  The  agreement  contained 
certain  building  restrictions,  and  the  following  cove- 
nant: 

*  *  Said  first  parties  agree  that  they  will,  free  of  cost 
to  said  second  party,  put  in  the  necessary  cement  side- 
walks, sewer  and  water-mains  and  pave  the  abutting 
street,  within  one  year  from  the  date  hereof.^' 

Plaintiffs  made  the  required  payments  until  the 
time  arrived  for  making  one  which  became  due  on 
October  22, 1907,  which  was  not  made,  and  on  October 
23d,  notified  defendants  that  they  elected  to  rescind 
the  contract  for  failure  on  the  part  of  the  defendants 
to  put  in  the  cement  sidewalks,  sewer  and  water- 
mains,  and  pave  the  abutting  streets  within  one  year 
from  the  date  of  the  contract,  which  had  been  executed 
on  October  22,  1906.  The  action  was  then  instituted 
to  recover  the  installments  paid.  There  were  other 
issues  raised  by  the  pleadings,  but  Mr.  Chief  Justice 
EuDKiN,  in  the  opinion,  says : 
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^'Regardless  of  the  merits  of  these  respective  con- 
tentions, we  think  there  are  other  reasons  why  the 
judgment  should  be  aflfirmed.  The  numerous  cove- 
nants contained  in  this  contract,  aside  from  the  cove- 
nant to  convey  and  the  covenant  to  pay  the  purchase 
price,  are  wholly  independent  of  each  other,  and  the 
only  remedy  for  a  breach  of  such  covenants  is  an  ac- 
tion for  damages.  It  is  sometimes  difficult  to  deter- 
mine whether  covenants  are  dependent  or  independ- 
ent, but  we  think  the  covenants  contained  in  this 
contract  in  relation  to  building  restrictions,  improve- 
ments, etc.,  are  clearly  of  the  latter  class.  ^' 

In  support  of  this  conclusion,  the  opinion  quotes 
from  the  following  cases  which  support  the  same 
fully :  9  Cyc.  642 ;  Hunt  v.  Tibbetts,  70  Me.  221 ;  Turner 
V.  MelKer,  59  Mo.  526;  America/n  Emigrant  Co.  v. 
County  of  Adams,  100  U.  S.  61  (25  L.  Ed.  563,  see, 
also,  Rose's  U.  S.  Notes) ;  Tipton  v.  Feitner,  20  N.  Y. 
423 ;  Front  Street  etc.  R.  Co.  v.  Butler,  50  Cal.  574. 

In  America/n  Emigrant  Co.  v.  County  of  Adams,  100 
U.  S.  61  (25  L.  Ed.  563),  the  rule  is  stated  thus: 

**The  allegations  of  the  bill  to  the  effect  that  the 
Emigrant  Company  has  not  fulfilled  its  engagements 
with  respect  to  the  drainage  and  settlement  of  the 
land,  rest  in  covenant  merely,  and  afford  no  ground 
for  avoiding  the  contract.  Where  covenants  are 
mutual  and  dependent,  the  failure  of  one  party  to 
perform  absolves  the  other  and  authorizes  him  to  re- 
scind the  contract.  But  here  thfe  contract  was  largely 
carried  into  execution  soon  after  its  inception.  The 
engagements  of  the  appellants  to  introduce  settlers 
and  the  like  were  to  be  performed  in  the  future ;  and 
their  performance  was  not  a  condition,  but,  as  before 
stated,  rested  in  covenant.  In  case  of  a  breach,  they 
would  lay  the  foundation  of  an  action,  but  nothing 
more.  * ' 

In  the  State  of  Washington,  the  case  of  Crampton 
V.  McLoMgUvn  Realty  Co.,  51  Wash.  525  (99  Pac  586, 
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21  L.  E.  A.  (N.  S.)  823),  has  been  followed  in  a  nmn- 
ber  of  cases.  In  Toellner  v.  McOmnis,  55  Wash.  430 
(104  Pac.  641,  24  L.  R.  A.  (N.  S.)  1082),  Mr.  Justice 
Chadwick  says: 

^^Crampton  v.  McLcmghlin  Realty  Compa/ny  has 
nothing  in  common  with  this  case.  The  covenants  in 
that  contract  were  clearly  independent  under  any 
rule.*' 

And  again,  in  Spokane  Canal  Co.  v.  Coffman,  54 
Wash.  645,  648  (103  Pac  1106,  1107),  Mr.  Justice 
Mount  says: 

'*In  Crampton  v.  McLaughlin  Realty  Co.,  51  Wash. 
525  (99  Pac.  586,  21  L.  E.  A.  (N.  S.)  823),  we  held  that 
covenants  tq  ,put  in  sidewalks  and  other  improvements 
-contained  in  a  contract  for  the  sale  of  real  estate  were 
independent  covenants.  The  rule  in  that  case  is  deci- 
sive of  this.  In  this  case  the  t)romise  to  pay  the  pur- 
chase price  of  the  land  did  not  depend  upon  the 
promise  to  furnish  water  at  stated  times.  The  latter 
promise  is  to  be  performed  after  the  purchase  price  is 
fully  paid.  It  was  an  independent  continuing  con- 
tract. The  fact  that  the  covenant  to  furnish  water 
was  to  be  performed  before  all  the  payments  were 
made  was  a  mere  coincidence.  The  payments  were 
not  made  dependent  thereon.*' 

Counsel  for  plaintiff  contends  that  this  court  is  com- 
mitted to  a  contrary  doctrine  by  the  views  expressed 
in  MUler  v.  Beck,  72  Or.  140  (142  Pac.  603) ;  Potter 
Realty  Co.  v.  Derby,  75  Or.  563  (147  Pac.  548),  and 
Stewart  v.  Mann,  85  Or.  68  (165  Pac.  590,  1169).  We 
shall  therefore  give  special  attention  to  these  cases. 

Miller  v.  Beck,  72  Or.  140  (142  Pac.  603),  was  a  case 
wherein  there  was  a  contract  for  the  sale  of : 

**A11  of  tracts  numbered  twenty-four  (24)  and 
twenty-five  (25)  of  the  Dimick  Homestead  Tracts, 
which  said  tracts  are  duly  recorded  in  the  oflSce  of  the 
county  recorder  of  said  Marion  County,  Oregon ;  also 
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a  right  of  way  for  road  purposes  along  tracts  32  and 
33  of  said  Dimick  Homestead  Tracts,  until  such  time 
as  the  twenty-foot  road  along  the  front  of  said  tracts 
numbered  24  and  25  shall  have  been  opened." 

The  right  of  way  along  the  front  of  tracts  32  and  33 
was  subsequently  closed,  and  the  vendor  refused  to 
open  one  along  the  front  of  tracts  24  and  25.  Upon 
these  facts  this  court  held  that  the  vendee  was  entitled 
to  rescind,  saying,  by  Mr.  Justice  Bubnbtt: 

**  Miller  engaged  to  buy,  and  the  company  obligated 
itself  to  sell,  not  only  the  two  lots,  but  also  *a  right  of 
way  for  road  purposes  along  tracts  32  and  33  until  *  * 
such  time  as  the  twenty-foot  road  along  the  front  of 
tracts  numbered  24  and  25  shall  have  been  opened.*  '* 

It  was  held  that  these  facts  justified  rescission.  A 
mere  statement  of  the  facts  differentiates  it  from  the 
instant  case. 

Potter  Realty  Co.  v.  Derby,  75  Or.  563  (147  Pac. 
548),  was  a  case  wherein  the  plaintiff  had  undertaken 
to  create  a  summer  resort  city.  It  was  an  action 
brought  to  recover  delinquent  installments  of  the  pur- 
chase price.  From  the  contract  itself,  it  appears  that 
the  improvement  of  the  entire  town  site,  to  the  extent 
of  $100,000  per  year  until  the  very  extensive  improve- 
ments therein  described  should  have  been  fully  com- 
pleted, T^as  the  principal  consideration.  The  record 
discloses  that  no  such  improvements  had  been  made, 
that  the  ojily  market  value  that  the  land  had  or  could 
have,  depended  entirely  upon  the  completion  of  such 
improvements,  and  that  the  plaintiff  was  an  insolvent 
company,  totally  unable  to  perform.  There  was  no 
question  of  rescission  in  the  case,  and  the  decision  was 
based  upon  the  language  of  the  contract  itself,  wherein 
it  was  agreed  that  in  the  event  of  default  in  payment  ^ 
of  any  installment  of  the  purchase  price  all  payments 
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theretofore  made  should  be  forfeited  to  the  seller  and 
the  contract  should  become  void  as  to  both  parties 
without  notice.  This  court  simply  held  both  parties 
to  the  exact  terms  of  the  contract  as  thus  expressed, 
permitting  the  seller  to  keep  all  the  payments  it  had 
received,  but  denying  it  the  right  to  collect  any  more, 
and  so  the  case  does  not  decide  the  question  which  now 
confronts  us. 

The  case  of  Stewart  v.  M(mn,  85  Or.  68  (165  Pac 
590, 1169),  does  not  in  any  manner  discuss  the  problem 
which  we  are  considering.  The  situation  there  was 
one  wherein  the  vendee  insisted,  not  upon  a  rescission, 
but  upon  an  abatement  in  the  purchase  price  because 
the  fruit  trees  upon  the  land  had  not  been  cared  for 
as  stipulated  in  the  contract,  which  demand  was  an- 
swered, by  the  assignee  of  the  original  vendor,  by 
retuminpf  to  the  purchaser  the  payments  received  sub- 
sequent to  the  assignment,  and  repudiating  all  obliga- 
tions under  the  contract.  This  court  rendered  a  de- 
cree awarding  plaintiff  a  decree  for  the  return  of  his 
payments,  because  the  vendor  had  repudiated  the  con- 
tract. These  cases,  therefore,  are  of  no  assistance  in 
the  consideration  of  the  present  case.  The  facts  here 
'  are  substantially  like  those  in  Crampton  v.  McLaugh- 
lin Realty  Co.,  51  Wash.  525  (99  Pac.  586,  21  L.  E.  A. 
(N.  S.)  823),  and  the  evidence  discloses  that  an  ex- 
penditure of  $200  in  a  very  short  time  would  supply 
the  improvements  for  which  the  contract  calls,  and  the 
breach  is  one  that  may  be  readily  compensated  in  dam- 
ages. We  think  it  is  clearly  an  instance  of  an  inde- 
pendent covenant,  for  which  there  can  be  no  rescis- 
sion. The  decree  is  reversed,  and  one  will  be  entered 
dismissing  the  suit.      Reversed  and  Surr  Dismissed. 

McBride^   C.  J.J   and  Bubnett   and  Habbib,  JJ., 
concur.    » 
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HINKSON  V.  KA.NSAS  CITY  LIFE  INS.  CO. 

(183  Pac.  24.) 

Iimrance— Antbority  of  Agent  to  Beceive  Premiums— -Instrnctlons. 

1.  An  instruction  relative  to  authority  of  a  general  state  agent  of 
an  insurance  company  to  accept  payment  of  premiums,  "but  you  are 
further  instructed  that,  if  the  officers  had  an  opportunity  to  inform 
themselves  of  the  facts  and  cireumstances  *  *  and  failed  to  do  so,  it 
would  be  equivalent  to  such  knowledge,"  was  erroneous,  being  too 
broad;  the  mere  opportunity  to  acquire  knowledge  not  being  equiva- 
lent to  knowledge. 

Insurance — ^Authority  of  Agent — ^Payment  of  Premliuns. 

2.  Where  an  insurance  company  ratified  the  unauthorized  act  of  a 
general  state  agent  in  accepting  notes  in  payment  of  premiums  and 
granting  extensions,  it  became  a  question  of  fact  as  to  whether  the 
company,  by  such  acts  and  conduct,  had  authorized  and  empowered 
the  general  agent  to  make  and  accept  other  premium  notes  and  grant 
other  extensions. 

Insurance— Authority  of  Agent — Question  for  Jury. 

3.  In  an  action  against  an  insurance  company  to  recover  premiums 
paid,  where  insurance  company  had  cancelled  the  policies,  whether 
defendant's  general  state  agent  had  apparent  authority  to  accept 
premium  notes  and  grant  extensions,  contrary  to  the  provisions  of  a 
life  policy,  held  for  the  jury. 

Insurance — ^Life  Insurance — ^FaUnre  to  Pay  Preminms. 

4.  Where  the  premium  on  a  life  insurance  policy*  is  not  paid  when) 
due,  and  the  payment  thereof  is  not  waived  or  extended  by  the  in- 
surer,  the  insurer  may  cancel  the  policy  and  retain  premiums  paid. 

[As  to  effect  of  failure  to  pay  periodical  premiums  on  policy 
of  life  insurance  to  terminate  same  in  absence  of  provision  for 
forfeiture,  see  notes  in  26  L.  R  A.  (N.  8.)  747:  L.  B.  A.  1917B, 
214.] 

Insurance — ^Life    Insurance — ^Failure    to    Pay    Premiums — ^Lapse    of 
PoUcy. 

5.  If  a  renewal  premium  was  paid  or  extended  by  the  execution  of 
a  premium  note,  and  such  note  was  not  paid  at  maturity  or  at  time  to 
which  it  was  extended,  if  extended,  the  insurer  could  cancel  the 
policy. 

Insurance— Failure  to  Pay  Premiums. 

6.  A  policy  of  life  insurance  automatically  lapses  without  any 
further  action  on  the  part  of  the  insurer,  if  the  insured  fails  to  pay 
a  premium  when  the  same  becomes  due,  and  within  the  time  all6wed 
by  tha  terms  of  the  policy. 
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Insurance — lAte  Insniano^— Time. 

7.  Time  is  of  the  essence  of  a  life  insurance  contract,  and  if  in- 
sured fails  to  perform  any  condition  on  the  date  when  it  is  due  to  be 
performed,  then,  without  any  further  notice  or  act  of  the  insurer, 
the  policy  lapses  automatically,  where  no  leeway  or  days  of  grace 
are  allowed  the  insured. 

Insurance — ^Dumrance  Agent's  Anthority-^Beceiylng  Preminms. 

8.  To  establish  that  an  agent  outside  of  the  home  office  of  the 
insurance  company  had  authority  to  accept  renewal  premiums  on 
behalf  of  the  compcmy,  it  must  be  proved  that  either  such  agent 
was  actually  authorized  by  insurance  company,  or  by  his  contract 
from  the  home  office,  or  that  the  insurance  company  represented  or 
held  out  the  agent  as  having  the  authority;  and  also  that  the  insured 
knew  of  and  relied  on  the  representations. 

Insurance— Authority  of  Agent^Batlfici^on  of  Unauthorized  Act. 

9.  No  payment  of  premiums  to  other  than  an  authorized  agent  of 
an  insurance  cdtaipany,  or  one  held  out  as  having  authority,  can  be 
considered  as  a  valid  premium  payment,  unless  the  same  was  actually 
received  by  and  consented  to  and  ratified  by  the  insurer. 

Insurance— Agency— Proof— DecUrationa  of  Agmit 

10.  A  declaration  or  statement  made  by  an  agent  of  an  insurance 
company  to  the  effect  that  he  is  authorized  to  collect  premiums  is  of 
no  effect  and  not  binding  upon  the  company. 

Trial — ^In8tructionfc--Oon8tnictiQn. 

11.  It  is  not  prejudicial  error  to  ^ve  an  incorrect  instruction  where, 
in  view  of  the  other  instructions  g^ven  and  the  testimony  in  the  case, 
the  jury  could  not  have  been  misled. 

Insurance— Wrongful  Cancellation  of  Policy— Becoyery  of  Premiums- 
Amount. 

12.  If  an  insurance  company  wrongfully  declared  a  policy  forfeited 
and  refused  to  accept  a  premium  when  duly  tendered,  the  insured 
may  consider  the  pcuicy  at  an  end  and  bring  an  action  to  recover 
the  just  value  of  the  policy,  in  which  case  the  measure  of  damages 
is  the  amount  of  premiums  paid  with  interest  on  each  from  the  time 
it  was  made. 

Insurance— Limitation  of  Authority— Validity. 

13.  Provisions  in  a  life  insurance  policy  to  effect  that  agents  shall 
not  have  authority  to  collect  renewal  premiums,  and  that  company 
shall  not  be  responsible  for  act  of  agent  in  accepting  notes  and 
extending  payment  thereon,  are  valid  and  binding  between  the  in- 
surer and  the  insured. 

Insurance — ^Limitation  of  Authority  of  Agent — ^Waiver. 

14.  Provisions  in  a  policy  of  life  insurance  limiting  authority  of 
agent  and  providing  that  agent  has  no  authority  to  accept  renewal 
premiums  or  accept  notes,  or  grant  extensions,  etc.,  may  be  waived 
or  modified  by  the  insurer. 

From  Lane:  Geobqb  F.  Skipwobth^  Judge. 
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In  Banc 

In  April,  1917,  plaintiff  filed  his  complaint  in  case 
No.  10,810,  alleging  that  the  defendant  is  a  Missouri 
life  insurance  corporation,  duly  licensed  to  transact 
business  in  this  state;  that  on  March  31,  1914,  plain- 
tiff made  application  for  a  $10,000  policy  with  an  an- 
nual premium  of  $400 ;  that  at  the  time  of  the  applica- 
tion he  paid  the  first  premium,  in  consideration  of 
which  the  defendant  agreed  that  if  it  did  not  deliver 
the  policy  it  would  return  the  money;  that  defendant 
has  never  delivered  the  policy  but  has  retained  the 
payment  and  that  at  the  time  of  the  application  the 
defendant  through  L.  V.  Eawlings,  its  agent,  executed 
its  receipt  for  the  payment,  a  copy  of  which  is  attached 
to  the  complaint  as  Exhibit  **A.*' 

The  defendant  admits  its  corporate  nature  and  the 
application  for  the  policy,  that  it  has  never  delivered 
the  policy  and  that  Eawlings  was  its  duly  authorizeil 
agent,  but  denies  the  $400  payment  or  that  it  agreed 
to  return  the  money.  As  a  further  and  separate  an- 
swer it  alleges  that  at  the  time  the  application  was 
made  the  plaintiff  delivered  to  Eawlings  his  promis- 
sory note  for  $400,  which  was  held  by  Eawlings  until 
final  action  should  be  taken  on  the  application;  that 
after  the  application  was  made,  the  plaintiff,  without 
any  valid  excuse  or  reason,  did  not  present  himself  for 
medical  or  physical  examination,  and  that  no  part  of 
the  note  has  ever  been  paid.  In  his. reply  the  plain- 
tiff specifically  denies  all  of  the  new  matter  in  the 
answer. 

On  August  24,  1917,  the  plaintiff  commenced  action 
number  10,811,  in  which  he  alleges  that  at  his  request 
the  defendant  issued  its  $5^000  policy  No.  45,064  pay- 
able to  the  wife  of  plaintiff,  by  the  terms  of  which  the 
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plaintiff  should  pay  the  annual  premium  of  $184J0  in 
advance  on  December  8th  of  each  year,  with  one 
month's  grace.    The  complaint  states  that: 

**The  first  year's  premium  only  may  be  paid  to  the 
agent.  All  subsequent  premiums  are  due  and  payable 
m  advance  at  the  home  office  of  the  company  without 
notice.  However,  they  may  be  paid  to  an  authorized 
agent  of  the  company  on  or  before  the  date  wheik  due, 
but  only  in  exchange  for  a  receipt  signed  by  the  presi- 
dent, vice-president,  secretary  or  assistant  secretary 
and  countersigned  by  such  agent.  Upon  failure  to 
pay  any  premium  on  or  before  the  date  when  due,  or 
upon  failure  to  pay  any  premium  note  when  due,  this 
policy  will  become  null  and  void  without  any  action  or 
notice  by  the  company,  and  all  rights  shall  be  forfeited 
to  the  company,  except  as  hereinafter  provided.  No 
agent  has  power  on  behalf  of  the  company  to  modify 
this  contract,  to  extend  the  time  of  payment  of  the 
premiums,  to  waive  any  forfeiture,  to  bind  the  com- 
pany by  making  any  promise  or  representation,  or  to 
deliver  any  policy  contrary  to  the  provisions  of  sec- 
tion one  (1)  hereof.  These  powers  can  be  executed 
only  by  the  president,  vice-president,  secretary  or  as- 
sistant secretary  of  the  company  and  wilK  not  be  dele- 
gated. " 

It  is  further  averred  that : 

**L.  V.  Bawlings  was  the  general  agent  of  the  de- 
fendant corporation  in  Oregon  and  had  charge  of  all 
of  its  business  in  Oregon,  and  as  such  general  agent 
had  the  power  from  the  defendant  corporation  to 
waive  and  modify  each  and  all  of  the  foregoing  quoted 
conditions  of  th^  said  policy  and  the  said  defendant 
corporation  through  its  said  general  agent  did  waive 
or  modify  all  of  the  said  stated  conditions  of  the  said 
policy,  except  as  herein  expressed." 

It  is  then  alleged  that  the  plaintiff  paid  the  defend- 
ant the  annual  premium  of  $184.10  on  December  8th 
of  the  years  1909,  1910  and  1911;  that  on  December 
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89  1912,  he  executed  to  the  defendavt  his  note  for 
$184.10  with  interest  at  6  per  cent,  for  an  extension 
of  time  to  June  8th  following,  within  which  to  pay  the 
premium  which  became  due  on  December  8, 1912 ;  that 
before  the  maturity  of  the  note  the  defendant  granted 
a  further  extension  and  on  July  2,  1913,  the  plaintiff 
paid  the  note  with  accrued  interest,  amounting  to 
$190.18 ;  that  on  December  12, 1913,  he  paid  the  yearly 
prenoium  which  became  due  on  December  8th  of  that 
year,  and  that  by  the  terms  of  the  policy  no  further 
premium  would  be  due  until  December  8,  1914.  The 
plaintiff  says  that  he  has  paid  to  the  defendant  the 
sum  of  $920i50  in  premiums  on  the  said  policy,  all  of 
which  the  defendant  accepted  through  its  general 
agent,  Eawlings,  and  still  holds  and  retains. 

It  is  contended  in  the  complaint  that  the  plaintiff 
had  fully  kept  and  performed  all  of  the  terms  and 
conditions  ^of  the  policy  except  those  which  were 
waived  or  modified,  until  March-  20,»  1914,  when  the 
defendant  notified  him  that  it  had  rescinded  and  can- 
celed the  policy,  at  which  time  the  plaintiff  asked  for 
a  return  of  the  premiums  which  he  had  paid  and  the 
defendant  refused  to  make  payment.  The  plaintiff 
alleges  that  he  is  the  owner  and  holder  of  the  policy 
and  offers  to  return  it  to  the  defendant. 

For  a  further  and  separate  cause  of  action  the 
plaintiff  alleges  that  on  December  8,  1909,  on  like 
terms  and  conditions  the  defendant  issued  to  him  its 
certain  other  policy,  No.  45,065,  for  $5,000,  upon 
which  he  paid  like  annual  premiums  of  $184.10  for  the 
years  1909,  1910  and  1911;  that  on  December  8,  1912, 
to  procure  an  extension  to  June  8,  1913,  he  executed 
his  premium  note  bearing  6  per  cent  interest;  that 
before  the  maturity  thereof  he  obtained  a  further  ex- 
tension to  July  2, 1913,  when  he  paid  the  principal  and 
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interest,  amounting  to  $190.18;  that  on  December  8, 
1913,  another  premium  became  due  and  he  paid  it  four 
days  later,  and  that  no  further  premium  fell  due  until 
.  December  8, 1914.  It  is  further  alleged  that  on  March 
20, 1914,  this  policy  was  wrongfully  canceled ;  that  the 
defendant  accepted  through  its  agent  and  now  retains 
all  of  the  payments  made  on  account  of  annual  pre- 
miums, amounting  to  $926.68,  and  that  the  plaintiff 
has  tendered  the  policy  and  demanded  a  return  of  his 
premiums. 

The  defendant  admits  the  execution  of  policy  No. 
45,064  and  the  terms  and  conditions  therein  stated,  as 
alleged.  '*  Defendant  further  admits  that  L.  V.  Eaw- 
lings  was  the  general  agent  of  the  defendant  corpo- 
ration in  Oregon*';  that  **premiimis  were  paid  on  said 
policy,  carrying  the  same  until  December  8,  1912"; 
and  that  plaintiff  ^'executed  notes  to  this  defendant 
becoming  due  December  8,  1913.  *•  All  other  material 
allegations  of  the  complaint  are  denied,  and  as  a  fur- 
ther and  separate  answer  the  defendant  alleges  that 
among  other  things  the  policy  provides  that  if  the 
annual  premiums  were  not  promptly  paid  when  due, 
the  policy  should  lapse  and  **the  premium  payments 
made  thereon  should  be  forfeited  to  the  company '* 
without  any  further  right  on  the  part  of  the  insured, 
the  beneficiary  or  their  assigns,  against  the  corpora- 
tion; that  all  premiums  should  be  payable  in  advance 
at  the  home  office,  although  they  might  be  paid  to  an 
authorized  agent  before  maturity,  but  only  in  ex- 
change **for  a  receipt  signed  by  the  president,  vice- 
president,  secretary  or  assistant  secretary  and  coun- 
tersigned by  such  agent**;  that  *Hhe  plaintiff  paid 
premiums  on  said  policy  and  kept  the  same  in  force 
until  the  eighth  day  of  December,  1912**;  that  there- 
after the  plaintiff  executed  his  note  payable  June  8, 
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1913,  for  the  amount  of  the  premium  due  on  December 
8,  1913 ;  that  no  part  of  said  note  has  ever  been  paid ; 
that  since'December  8, 1912,  the  plaintiff  has  not  made 
any  payments  on  the  policy  and  that  by  reason  thereof 
it  has  elapsed  and  all  payments  made  thereon  have 
been  declared  forfeited  to  the  company. 

A  similar  answer  was  made  to  the  plaintiff's  second 
cause  of  action,  on  policy  No.  45,065,  and  to  each  an- 
swer he  filed  a  general  denial. 

On  August  24,  1917,  the  plaintiff  commenced  an- 
other action.  No.  10,812,  in  which  it  is  alleged  that  on 
February  14, 1911,  the  defendant  issued  to  him  its  cer- 
tain other  $5,000  policy.  No.  51,753,  by  the  terms  of 
which  the  annual  premium  of  $192.65  was  to  be  paid 
in  advance  on  February  14th  of  each  year.  It  is 
averred  that  this  policy  also  contained  the  same  terms 
and  provisions  set  forth  and  alleged,  by  the  plaintiff 
in  his  complaint  in  case  No.  10,811 ;  that  L.  V.  Raw- 
lings  was  the  general  agent  of  the  defendant  and  that 
as  such  he  had  power  to  waive  or  modify  and  did 
waive  ^and  modify  all  of  the  provisions  above  quoted. 
It  is  then  alleged  that  the  plaintiff  paid  the  premium 
of  $192.65  on  February  14,  1911;  that  on  February 
14th  of  the  year  following,  when  the  second  premium 
was  due,  he  was  granted  an  extension  of  time  to 
March  20, 1912,  when  he  made  the  payment  and  it  was 
accepted  by  the  defendant  as  of  February  14,  1912; 
that  when  the  premium  of  February  14,  1913,  became 
due,  the  plaintiff  was  granted  another  extension  within 
which  to  make  payment ;  that  he  paid  the  same  on  July 
2,  1913,  with  interest,  amounting  to  $120.49;  thlat  on 
January  13, 1914,  he  paid  the  defendant  $69.02,  which 
discharged  the  premiiun  in  full  to  that  date  and  was 
so  accepted  by  the  defendant;  that  on  the  latter  date 
he  made  a  further  payment  of  $192.65  for  the  pre- 
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mium  falling  due  on  February  14tli  of  that  year ;  that 
by  the  terms  of  the  policy  no  further  premium  became 
due  until  February  14, 1915,  and  that  the  plaintiff  paid 
to  th^  defendant  $766.66  in  premiums  upon  the  said 
policy,  all  of  which  the  latter  accepted  through  its  gen- 
eral agent  and  now  holds  and  retains. 

It  is  next  alleged  that  the  plaintiflF  performed  his 
part  of  the  contract  except  as  to  the  said  conditions 
which  were  waived  or  modified  as  stated;  that  on 
March  20, 1914,  the  defendant  wrongfully  canceled  the 
policy,  and  that  by  reason  thereof  the  plaintiff  offered 
to  return  it  and  demanded  a  refund  of  the  amounts 
paid  by  him  as  premiums,  which  the  defendant  re- 
fused. 

As  another  cause  of  action,  the  plaintiff  alleges  that 
on  December  30,  1911,  for  value  the  defendant  issued 
to  him  its  certain  other  policy.  No.  58,193,  for  $10,000, 
and  that  the  premium  thereon  was  $393.20,  payable 
annually  in  advance  on  December  30th.  In  like  man- 
ner the  terms  and  conditions  of  the  policy  are  pleaded, 
also  that  Bawlings  was  the  general  agent  of  the  com- 
pany with  authority  to  waive  and  that  he  did  waive 
or  modify  the  conditions  above  noted.  The  plaintiff 
claims  that  he  paid  the  annual  premium  on  December 
30,  1911,  and  alleges  that  when  the  second  premium 
became  due  on  December  30th  of  the  year  following 
he  executed  a  90-day  note  therefor,  which  was  ex- 
tended and  paid  with  accrued  interest  on  December 
12, 1913 ;  that  when  the  third  premium  fell  due  he  paid 
it  within  the  one-month  period  of  grace,  on  January  30, 
1914;  that  the  amounts  so  paid  aggregated  $1,202.01, 
and  that  all  of  such  payments  were  made  and  accepted 
through  the  general  agent  of  the  defendant.  Like 
allegations  are  made  as  to  the  cancellation  of  the  policy 
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in  Marchy  1914,  plaintiff  ^s  ownership  of  the  policy  and 
his  demand  for  a  return  of  the  premiums. 

By  way  of  answer  to  the  first  cause  of  action  in  case 
No.  10,812,  on  account  of  policy  No.  51,753,  the  defend- 
ant admits  the  execution  and  delivery  of  the  policy 
and  the  amount  of  the  annual  premium ;  that  the  policy 
contained  the  provisions  alleged  in  the  complaint ;  that 
**L.  V.  Bawlings  was  the  general  agent  of  the  defend- 
ant corppration  in  Oregon'^;  that  payment  of  the  first 
annual  premium  was  made  as  stated  and  continued  t^e 
policy  in  force  until  May  14,  1912,  with  a  quarterly 
payment;  but  specifically  denies  all  other  material 
allejgations  of  the  complaint  and  pleads  the  same 
aflSrmative  defense  as  to  nonpayment  and  forfeiture. 

As  to  the  second  cause  of  action,  on  policy  58,193, 
the  defendant  admits  the  payment  of  the  first  pre- 
mium; that  on  December  w,  1912,  the  plaintiff  exe- 
cuted his  note  to  the  defendant  for  $393.20  and  that 
the  same  was  extended.  As  a  further  and  separate 
answer  it  admits  the  execution  of  the  note  maturing 
March  30th  and  that  it  was  renewed  and  extended 
until  September  30, 1913. 

The  reply  traversed  all  material  allegations  of  both 
answers. 

On  November  7,  1917,  the  court  made  an  order  that 
the  different  cases  should  be  consolidated,  **the  vari- 
ous actions  to  be  tried  as  separate  causes  of  action  in 
the  same  case,  and  all  the  questions  involved  in  the 
three  cases  to  be  submitted  to  the  jury  in  this  one 
trial.** 

When  the  plaintiff  rested  his  case  in  chief  the  de- 
fendant moved  to  strike  out  all  the  evidence  intro- 
duced by  the  plaintiff,  '*on  the  ground  that  the  same 
had  not  been  connected  up  with  the  company,  but  that 
all  payments  shown  were  made  to  L,  V.  Bawlings,  who 

88  Or. 


482  HiNKsoN  V,  Kansas  City  Life  Ins.  Co.     [93  Or. 

was  without  authority  to  receive  the  same  for  the  com- 
pany.'^ The  defendant  also  moved  for  a  nonsuit,  '*on 
the  ground  that  plaintiff  by  his  own  evidence  had 
failed  to  establish  a  case  against  the  defendant  for  re- 
covery of  the  claim  sued  for.*^  The  motions  were 
overruled. 

After  both  parties  had  rested,  the  defendant  moved 
for  a  directed  verdict,  **  except  as  to  case  No.  10,810, 
on  the  ground  that  there  was  no  evidence  at  all  show- 
ing authority  in  Bawlings,  either  to  accept  premium 
payments  on  behalf  of  defendant  or  to  extend  the  time 
for  their  payment.'^  This  motion  also  was  overruled 
and  an  exception  allowed.  The  jury  returned  a  ver- 
dict against  the  defendant  for  $5,504.82,  the  full 
amount  of  plaintiff  *s  claim.  At  the  same  time  it  made 
and  returned  the  following  special  verdict  on  question 
submitted  to  it  by  the  court: 

*^ Question  one:  How  much  is  plaintiff  entitled  to 
recover  in  case  No.  10,810! 

** Answer:  We,  the  jury,  answer  that  the  plaintiff  is 
entitled  to  recover  $487.'20  in  case  10,810. 

*' Question  two:  How  much  is  the  plaintiff  entitled 
to  recover  in  case  No.  10,811! 

** Answer:  We,  the  jury,  answer  that  the  plaintiff  is 
entitled  to  recover  $2,477.86  in  case  10,811. 

^'Question  three:  How  much  is  the  plaintiff  entitled 
to  recover  in  case  No.  10,812! 

*' Answer:  We,  the  jury,  answer  that  the  plaintiff  is 
entitled  to  recover  $2,539.76  in  case  10,812." 

A  single  judgment  was  entered  on  the  verdict,  for 
the  full  amount.  The  defendant  then  filed  a  motion 
for  judgment  notwithstanding  the  verdict  or,  in  the 
alternative,  that  the  judgment  be  set  aside  and  a  new 
trial  be  granted,  for  the  reason  that  there  was  no  com- 
petent evidence  upon  which  to  base  the  verdict;  that 
it  was  against  the  law  of  the  case^  and  for  errors 
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which  occurred  at  the  trial,  to  which  exceptions  were 
duly  taken.  The  ^notions  were  overruled  and  the  de- 
fendant appealed,  making  forty-five*  different  assign- 
ments of  error,  claiming  that  the  court  erred  in  the 
admission  of  any  testimony  concerning  the  payment 
of  premiums  to  Bawlings  and  the  extension  and  ac- 
ceptance of  overdue  premiums  by  him,  because  he  had 
no  authority  to  accept  payments  or  to  grant  such  ex- 
tensions and  his  unauthorized  acts  were  never  ratified 
or  approved  by  the  company ;  that  all  of  the  evidence 
introduced  by  the  plaintiff  as  to  payments  to  Bawlings 
or  extensions  thereof  should  have  been  struck  from 
the  record;  that  the  court  erred  in  overruling  the 
motion  for  a  nonsuit  and  in  refusing  to  direct  a  ver- 
dict for  the  defendant  on  cases  10,811  and  10,812,  and 
in  giving  a  number  of  different  instructions  and  re- 
fusing to  give  certain  other  instructions  requested  by 
the  defendant. 

The  vital  questions  are  whether  L.  V.  Bawlings  was 
authorized  to  accept  payment  of  premiums  after  they 
became  due,  to  take  notes  for  such  premiums,  to  grant 
extensions  of  time  for  the  payment  of  such  premium 
notes  or  to  accept  pajonent  thereon;  whether  as  such 
agent  he  had  the  power  from  the  defendant  to  waive 
or  modify  the  written  provisions  in  the  policies  as  to 
how,  when  and  to  whom  the  premiums  should  be  paid, 
and  whether  there  was  sufficient  evidence  to  submit 
the  case  to  the  jury.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs,  Wood,  Montagtoe,  Hunt  (&  Cookingham  and 
Mr.  Guy  C,  H.  Corliss,  with  oral  arguments  by  Mr. 
P,  W.  Cookingham  and  Mr.  Corliss. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 
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JOHNS,  J. — It  appears  from  the  corporate  records 
of  the  home  office  of  the  company  that  the  following 
cash  payments  were  made  on  plaintiff's  policies: 

Number  45,064. 

December  13,  1909 "...  .$184.10 

January  6,  1911 48.80 

January  30,  1911. 48.80 

February  6,  1911 89.27 

January  18,  1912 95.75 

July  26,  1912 48.80 

October  21,  1912 48.80 

Number  45,065. 

December  13,  1909 $184.10 

January  6,  1911 48.80 

January  30,  1911 48,80 

February  6,  1911 89.27 

January  18,  1912 95.75 

July  26,  1912 48.80 

October  21,  1912 48,80 

Number  51,753. 

February  25,  1911 $192.65 

April  9,  1912 51.10 

Number  58,193. 
December  30,  1911 $393.20 

It  is  alleged  and  admitted  that  "L.  V.  Bawlings  was 
the  general  agent  of  the  defendant  corporation  in  Ore- 
gon." The  plaintiff  testified  that  all  of  his  i)ayments 
were  made  to  Bawlings  and  there  is  no  claim  or  pre- 
tense that  he  ever  made  any  payment  in  strict  accord 
with  the  specific  terms  and  provisions  of  the  policy. 
It  appears  from  the  records  kept  at  the  defendant's 
home  office  that  the  plaintiff  made  his  last  payment  on 
policy  45,064  on  October  21,  1912,  which  extended  that  ' 

policy  to  December  8th  of  the  same  year,  and  at  the 
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same  time  he  made  payment  on  policy  45,065,  extend- 
ing it  to  the  same  date ;  that  on  policy  51,753  the  last 
payment  was  made  on  April  9,  1912,  keeping  that 
policy  in  force  until  May  14th  of  the  same  year;  and 
that  on  policy  58,193  the  annual  premium  was  paid  on 
December  30,  191J,  extending  that  policy  to  the  same 
date  in  1912. 

'*For  failure  to  pay  premiums'*  all  of  the  plaintiff's 
policies  were  canceled  on  March  20,  1914.  There  is 
nothing  in  the  record  which  tends  to  show  that  the 
home  office  of  the  company  directly  notified  the  plain- 
tiff at  any  time  prior  to  March  20,  1914,  that  he  was 
in  default  in  the  payment  of  any  of  his  premiums,  and 
so  far  as  the  record  discloses,  its  letter  of  that  date 
was  the  first  communication  which  the  home  office 
mailed  to  the  plaintiff. 

The  files  of  the  insurance  commissioner  of  the  State 
of  Oregon  show  that  between  September  25,  1909,  and 
FebtTiary  10,  1914,  at  different  times  the  defendant 
made  a  number  of  applications  for  agents '' licenses 
authorizing  representatives  to  do  life  insurance  busi- 
ness for  it  in  this  state ;  that  each  application  for  such 
licenses  is  dated  and  signed  by  '^L.  V.  Eawlings,  secre- 
tary or  manager";  and  that  based  upon  these  appli- 
cations licenses  were  issued  to  a  number  of  different 
individuals  as  agents  of  the  company.  It  is  undis- 
putecf  that  Eawlings  had  authority  to,  and  did,  appoint 
all  of  such  agents ;  further,  that  Edith  P.  Bichardson 
was  appointed  cashier  of  the  company  by  the  home 
office  and  that  her  office  was  in  Portland,  in  the  same 
room  with  that  of  Eawlings. 

Several  checks  issued  by  the  plaintiff  to  and  in  favor 
of  L.  V.  Eawlings  were  introduced  in  evidence  for  the 
purpose  of  showing  payments  of  the  respective  pre- 
miupis  on  the  different  policies.    These  checks  were 
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indorsed  by  **L.  V.  Rawlings'^  and  "L.  V.  RawlingSi 
Generalx  Agent. ' ' . 

It  is  shown  by  the  records  of  the  home  office  of  the 
defendant  that  the  total  amount  of  payments  which  the 
defendant  admits  receiving  as  premiums  on  the  differ- 
ent policies  was  $1,765.59,  paid  on  and  between  De- 
cember 13,  1909,  and  October  21,  1912.  It  appears 
from  the  dates  of  such  payments  that  extensions  from 
time  to  time  must  have  been  granted  by  someone. 
The  annual  premium  on  policy  45,064,  which  should 
have  been  paid  on  December  8th  of  each  year,  was 
$184.10,  with  one  month's  grace  allowed,  and  a  pre- 
mium which  should  have  been  paid  on  December  8, 
1910,  was  paid  as  follows:  January  6,  1911,  $48.80; 
January  30,  1911,  $48.80;  February  6,  1911,  $89.27. 
Payments  for  the  next  year's  premium  were  made 
as  follows:  January  18,  1912,  $95.75;  July  26,  1912, 
$48.80 ;  October  21,  1912,  $48.80.  The  same  payments 
on  the  identical  dates  were  made  on  policy  45,065.  A 
quarterly  payment  of  $51.10  was  made  on  policy  51,753 
on  April  9,  1912,  by  which  that  policy  was  extended  to 
May  14,  1912.  The  plaintiff  and  the  defendant  agree 
as  to  the  time  and  amount  of  these  payments. 

It  is  expressly  provided  in  the  policies  that  "all 
subsequent  premiums  are  due  and  payable  in  advance 
at  the  home  office  of  the  company  without  notice"; 
that  "they  may  be  paid  to  an  authorized  agent  of  the 
company  on  or  before  the  date  when  due,  but  only  in 
exchange  for  a  receipt  signed  by  the  president,  vice- 
president,  secretary  or  assistant  secretary  and  coun- 
tersigned by  such  agent";  that  "upon  failure  to  pay 
any  premium  on  or  before  the  date  when  due,  or  upon 
failure  to  pay  any  premium  note  when  due,  this  policy 
will  become  null  and  void,  without  any  action  or  notice 
by  the  company";  and  that  "no  agent  has  power  on 
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behalf  of  the  company  to  modify  this  contract,  to  ex- 
tend the  time  of  payment  of  the  premiums,  to  waive 
any  forfeiture  or  to  bind  the  company  by  making  any 
promise  or  representation,  *  *  These  powers  can  be 
executed  only  by  the  president,  vice-president,  secre- 
tary or  assistant  secretary  of  the  company  and  will 
not  be  delegated.*^  Yet  in  the  face  of  such  provisions, 
it  appears  from  its  own  records  that  the  defendant  did 
accept  the  payment  of  a  number  of  premiums  after 
they  became  due  and  payable,  and  that  extensions  of 
time  must  have  been  granted  the  plaintiff  for  the  pay- 
ment of  such  premiums.  He  testifies  that  all  of  these 
payments  were  made  to  Bawlings.  In  4  Words  and 
Phrases,  page  3048,  it  is  said : 

** A  general  agent  is  one  who  is  employed  to  trans- 
act every  business  of  a  particular  kii^d.  *  *  A  general 
agent  is  an  agent  who  is  empowered  lo  transact  all  the 
business  of  his  principal  of  a  particular  kind  or  in  a 
particular  place.  *  *  A  general  agency  exists  when 
there  is  a  delegation  to  do  all  acts  connected  with  a 
particular  trade,  business  or  employment.  *  *  Gen- 
eral agency  implies  authority  in  the  agent  to  act  gen- 
erally in  all  the  business  usually  conducted  by  the 
principal.  *  •  The  terms  *  general  agent'  and  *  special 
agent'  are  relative.  An  agent  may  have  power  to  act 
for  his  principal  in  all  matters.  He  is  then  strictly  a 
general  agent.  He  may  have  power  to  act  for  him  in 
particular  matters.    He  is  then  a  special  agent.'' 

As  to  policy  45,064,  the  plaintiff  alleges  that  on  De- 
cember 8,  1912,  to  procure  an  extension  to  June  8, 
1913,  he  executed  his  promissory  note  to  the  defendant 
for  $184.10;  that  before  the  maturity  of  the  note  he 
obtained  a  further  extension  to  July  2,  1913,  at  which 
time  he  paid  the  note  with  accrued  interest,  and  that 
on  December  8,  1913,  another  annual  premium  became 
due,  which  he  paid  four  days  later.    Similar  allega- 
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tions  are  made  concerning  policy  45,065.  As  to  policy 
51,753  the  plaintiff  alleges  that  when  the  second  pre- 
mium became  due  on  February  14,  1912,  an  extension 
was  granted  him  until  March  20,  1912,  at  which  time 
the  premium  was  paid;  that  when  the  third  annual 
premium  became  due  on  February  14,  1913,  the  de- 
fendant granted  an  extension  to  July  2, 1913,  when  the 
plaintiff  paid  a  part  of  the  premium,  and  was  granted 
a  further  extension  to  January  30, 1914,  when  he  paid 
that  premium  in  full;  that  on  the  same  date  he  also 
paid  in  full  the  premium  which  would  become  due  on 
February  14,  1914,  and  by  reason  thereof  the  policy 
would  remain  in  force  until  i^ebruary  14,  1915.  The 
defendant  denies  all  of  such  payments,  but  in  its  an- 
swers alleges  and  admits,  as  to  policy  45,064,  that  *'the 
plaintiff  executed  notes  to  this  defendant  becoming 
due  December  8,  1913,  *  *  which  note  was  drawn  to 
mature  June  8,  1913'';  and  that  **this  note  was  ex- 
tended and  renewed  until  December  8,  1913.''  Iden- 
tical admissions  and  allegations  were  made  by  the  de- 
fendant as  to  policy  45,065.  As  to  the  second  premium 
on  policy  58,193,  the  defendant  admits  and  alleges  that 
*'on  the  thirtieth  day  of  December,  1912,  plaintiff  exe- 
cuted and  delivered  to  the  defendant  his  note  for 
$393.20,  bearing  6  per  cent  interest,  and  that  the  time 
of  payment  was  extended,"  also  that  the  plaintiff 
''gave  his  note  maturing  March  30,  1913.  Such  note 
was  renewed  and  extended  until  September  30,  1913." 
The  defendant  denies  all  other  extensions  and  the  exe- 
cution of  any  other  or  different  notes. 

While  it  appears  from  the  records  in  the  home  oflSce 
of  the  defendant  that  policies  45,064  and  45,065  became 
subject  to  forfeiture  on  December  9, 1912,  policy  51,753 
on  May  15, 1912,  and  policy  58,193  on  January  1,  1913, 
it  is  significant  that  the  only  direct  conmiunication 


/ 


Sept.  1919.]     HiNKSON  v.  Kansas  City  Life  Ins.  Co.    489 

from  the  defendant  to  the  plaintiff  was  on  March  20, 
1914,  when  the  defendant  first  notified  him  that  the 
policies  were  canceled  for  nonpayment  of  premiums, 
and  that  on  May  25, 1914,  for  the  first  time  the  defend- 
ant, through  its  president,  notified  its  policy-holders 
that  it  had  **  discontinued  the  collection  of  renewal 
premiums'*  through  its  Portland  office,  and  that: 

**We  will  not  recognize  the  receipt  of  any  agent  as 
evidence  of  the  payment  of  a  renewal  premium.  We 
therefore  request  that  in  the  future  renewal  premiums 
be  paid  either  direct  to  this  office  or  in  accordance  with 
the  premium  notice  which  will  be  mailed  you  on  or 
about  the  premium  due  date.  The  payment  of  re- 
newal premiums  to  the  Portland  office,  or  any  agent 
representing  the  Portland  office,  is  confusing  and 
might  possibly  be  the  means  of  your  policy  becoming 
delinquent.  Mr.  L.  V.  Eawlings  has  no  authority  to 
collect,  receive  or  accept  renewal  premiums.'* 

1.  The  instructions  are  very  full  and  exhaustive, 
covering  thirty  typewritten  pages.  Complaint  is  made 
of  the  following  charge  on  the  subject  of  defendant's 
knowledge  of  the  acts  and  conduct  of  Bawlings  as  its 
agent  : 

**But  you  are  further  instructed  that  if  the  officers 
of  the  company  had  an  opportunity  to  inform  them- 
selves of  the  facts  and  circumstances  relative  to  the 
payment  of  the  premiums,  and  failed  to  do  so,  it  would 
be  equivalent  to  such  knowledge." 

It  is  apparent  that  this  instruction  is  substantially 
copied  from  the  opinion  of  this  court  in  Cranston  v. 
West  Const  Life  Ins.  Co.,  72  Or.  116,  130  (142  Pac. 
762),  which  cites  Beinhard  on  Agency,  Section  410. 
The  trial  court  was  justified  in  giving  the  instruction 
but  such  portion  of  that  opinion  was  founded  upon  the 
authority  of  an  agent  to  deliver  a  policy.  It  is  some- 
what broad  when  applied  to  the  particular  facts  in 
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this  case  and  is  not  sustained  by  the  weight  of  author- 
ity. 1  Mechem  on  Agency,  second  edition,  Section 
403,  reads  thus : 

*'It  must  be  kept  in  mind  also  that,  where  the  law 
thus  requires  knowledge,  it  is  ordinarily  actual'  knowl- 
edge, and  not  merely  the  opportunity  for  acquiring 
knowledge,  which  is  demanded.  *  *  The  principal 
where  nothing  has  occurred  to  put  him  on  his  guard, 
is  not  bound  to  distrust  his  agent ;  he  has  the  right  to 
assume  that  the  agent  will  not  exceed  his  authority  or 
practice  fraud  or  commit  crime ;  and  he  is  not  obliged, 
before  accepting  the  benefits  of  an  authorized  act,  to 
inquire  whether,  in  performing  it,  the  agent  has  not  in 
soii^e  way  violated  his  trust.  * ' 

Section  404  of  the  same  volume  is  as  follows: 

**At  the  same  time,  however,  the  principal  cannot 
be  justified  in  willfully  closing  his  eyes  to  knowledge. 
He  cannot  remain  ignorant  where  he  can  do  so  oi?ly 
through  intentional  obtuseness.  He  cannot  refuse  to 
follow  leads,  where  his  failure  to  do  so  can  only  be  ex- 
plained upon  the  theory  that  he  preferred  not  to  know 
what  an  investigation  would  have  disclosed.  He  can- 
not shut  his  eyes  where  he  knows  that  irregularities 
have  occurred.  In  such  a  case,  he  will  either  be 
charged  with  knowledge,  or  with  a  voluntary  ratifica- 
tion with  all  the  knowledge  which  he  cared  to  have.  ^ ' 

Further  quotations  from  the  text  are  here  set  down : 

**The  facts,  moreover,  may  be  so  patent  that  for  the 
principal  to  profess  ignorance  would  merely  be  to  stul- 
tify himself.  They  may  be  so  obvious  that  the  prin- 
cipal, as  a  reasonable  man,  cannot  be  heard  to  say  that 
he  was  ignorant  of  them.  The  duty  to  know  them  may 
be  so  interwoven  with  the  proper  conduct  of  the  prin- 
cipal's business  that  he  must,  as  an  ordinary  business 
man,  be  presumed  to  know  them.  This  latter  rule  is 
constantly  applied  in  the  case  of  the  directors  of  cor- 
porations, especially  of  banks,  who  are  ordinarily  pre- 
sumed to  know  that  which  the  proper  performance  of 
their  duties  would  disclose.'*     (Section  405.) 
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*  *  li  must  also  be  kept  in  mind  that  the  existence  of 
actual  knowledge  may  be  found  by  inference  like  any 
other  fact.  This  is  not  'imputed'  knowledge  or  *  pre- 
sumptive* knowledge;  but  the  fact  of  knowledge  may 
be  found,  like  any  other  fact,  either  from  direct  evi- 
dence, or  from  the  existence  of  other  facts  and  circum- 
stances from  which  the  fact  of  actual  knowledge  may 
properly  be  inferred,  as  in  other  cases.  Any  duty  of 
the  agent  to  inform  his  principal  might  be  taken  into 
account  in  determining  the  fact.*'     (Section  406.) 

**It  is  a  fundamental  rule  that,  if  the  principal 
elects  to  ratify  any  part  of  the  unauthorized  act,  he 
must,  so  far  as  it  is  entire,  ratify  the  whole  of  it.  He 
cannot  avail  himself  of  it  so  far  as  it  is  advantageous 
to  him,  and  reject  it  as  to  the  residue.  He  cannot  take 
the  benefits  and  repudiate  the  obligations;  and  this 
rule  applies  not  only  when  his  ratification  is  express 
but  also  when  it  is  implied,  if  the  requirement  of 
knowledge  is  satisfied.  •  •  *'     (Section  410.) 

**It  is,  moreover,  as  has  been  seen,  a  rule  of  quite 
universal  application  that  he  who  would  avail  himself 
of  the  advantages  arising  from  the  act  of  another  in 
his  behalf  must  so  far  as  it  is  entire  also  assume  its  re- 
sponsibilities. If  the  principal  has  knowingly  appro- 
priated and  enjoyed  the  fruits  and  benefits  of  an 
agent's  act  he  will  not  afterwards  be  heard  to  say  that 
any  portion  of  the  act  was  unauthorized.  •  •  »*  (Sec- 
tion 435.) 

In  25  Cyc.  we  find  the  following : 

**The  company  is  chargeable  with  knowledge  or  no- 
tice possessed  by  its  officers  or  which  should  be  in 
their  possession  in  the  ordinary  performance  of  their 
duties."     (Page  863.) 

*'If,  by  its  course  of  dealing  with  insured,  or  by  its 
general  course  of  business  known  to  him,  the  company 
misleads  him  into  believing  that  the  strict  terms  of  the 
policy  as  to  payment  of  premiums  will  not  be  insisted 
upon,  it  cannot  afterward  take  advantage  of  a  forfeit^ 
ure  thus  induced."     (Page  867.) 


492  HiNKSON  v.  Kansas  City  Life  Ins.  Co.     [93  Or. 

The  following  excerpts  are  taken  from  31  Cyc. : 

**  Knowledge  is  not  to  be  imputed  to  a  principal  by 
reason  of  the  mere  fact  that  he  had  reasonable  oppor- 
tunity to  acquire  such  knowledge/'     (Page  1256.) 

**As  a  general  riile  the  fact  of  agency  cannot  be 
established  by  proof  of  the  acts  of  the  pretended  agent, 
in  the  absence  of  evidence  tending  to  show  the  prin- 
cipal 's  knowledge  of  such  acts,  or  assent  to  them.  Yet 
when  the  acts  are  of  such  a  character,  and  so  con- 
tinued, as  to  justify  an  inference  that  the  principal 
knew  of  them,  and  would  not  have  permitted  the  same 
if  unauthorized,  the  acts  themselves  are  competent 
evidence  of  agency.  * '     ( Page  1662. ) 

The  case  was  tried  by  the  plaintiff  on  the  theory 
that  Bawlings  was  the  general  agent  of  the  defend- 
ant ;  that  the  plaintiff  made  all  of  his  payments  to  him 
as  alleged  in  the  complaint;  that  by  its  actions,  con- 
duct and  course  of  business  the  company  had  waived 
and  modified  the  specific  terms  and  provisions  of  the 
policy  as  td  where,  when  and  to  whom  the  premium 
payments  should  be  made,  and  by  whom  extensions 
should  be  granted;  that  the  plaintiff  relied  thereon 
and  that  the  defendant  wrongfully  canceled  his  poli- 
cies, by  reason  of  which  he  was  entitled  to  recover  the 
amount  of  the  premiums  which  he  paid,  with  interest. 
The  defendant  relied  upon  the  specific  terms  of  the 
policies  and  denied  any  waiver  or  modification  thereof, 
the  authority  of  Bawlings  to  receive  renewal  payments 
or  grant  extensions  for  such  payments,  that  plaintiff 
had  made  payments  other  than  those  shown  by  the 
corporate  records  of  the  home  office,  that  the  defend- 
ant had  received  any  notes  other  than  those  admitted, 
that  Bawlings  had  any  authority  to  take  or  receive 
premium  notes,  grant  extensions  thereon  or  that  he 
was  authorized  to  collect  such  notes,  but  alleged 
affirmatively  that  the  plaintiff  was  in  default  as  to  his 
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premiums  and  that  by  reason  thereof  the  defendant 
had  the  right  to  and  did  cancel  his  policies. 

2.  Bawlings  was  a  general  agent,  and,  assuming,  as 
we  must  for  the  purposes  of  this  opinion,  that  the 
plaintiff  had  all  of  his  dealings  with  and  made  all  of 
his  payments  to  Bawlings,  and  the  defendant  having 
admitted  that  the  plaintiff  executed  to  it  the  four 
notes  specified  above  and  was  granted  the  extensions 
thereon,  coupled  with  the  fact  that  the  first  direct 
communication  to  the  plaintiff  from  the  defendant's 
home  office  was  on  March  20,  1914,  long  after  such 
notes  were  executed  and  such  extensions  were  granted, 
it  must  follow  that  Bawlings  took  and  accepted  the 
notes  and  allowed  the  extensions.  It  would  then  be- 
come a  question  of  fact  as  to  whether  such  acts  were 
approved  and  ratified  by  the  home  office.  If  this 
course  of  business  was  ratified  by  the  company  as  to 
a  given  number  of  premium  notes,  it  would  then  be  a 
question  of  fact  as  to  whether  the  company  by  its  acts 
and  conduct  had  authorized  and  empowered  Bawlings 
as  its  agent  ta  take  and  accept  other  premium  notes 
and  grant  other  extensions,  as  the  plaintiff  alleges, 
and  as  to  whether  the  plaintiff  was  justified  in  dealing 
with  the  agent  upon  the  assumption  that  he  had  such 
authority. 

The  recent  case  of  SyJces  v.  Sperow,  91  Or.  568  (179 
Pac.  488),  after  noting  the  hopeless  conflict  of  authori- 
ties, makes  this  statement: 

**  Where  the  agent  in  question  was  the  general  agent 
of  the  company,  created  under  the  statute  of  the  state 
as  its  only  authorized  agent,  and  being  the  only  repre- 
sentative of  the  company  within  the  state,  we  hold  the 
better  rule,  and  the  one  sustained  by  the  weight  of 
authority,  to  be  that  such  a  corporation  cannot,  by  a 
general  clause  like  the  one  in  question,  so  limit  the 
power  of  such  general  agent  that  he  cannot  waive  a 
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provision  like  this,  as  to  the  mere  method  or  manner 
of  giving  notice  of  the  default  of  the  subcontractor  to 
the  defendant  company.  *' 

2  Joyce  on  Insurance  (2  ed.),  Section  439,  lays  down 
the  rule  that: 

*  *  Any  agent  with  general  or  unlimited  ^  powers, 
clothed  with  an  actual  or  apparent  authorization,  may 
either  orally,  or  in  writing,  waive  any  written  or 
printed  condition  in  the  policy,  notwithstanding  such 
restrictions.** 

Section  455  of  the  same  volume  says: 

*' Whenever  a  principal  accepts  the  benefits  of  his 
agent's  unauthorized  acts  with  knowledge  of  all  the 
material  facts,  he  ratifies  the  same.  Silent  acquies- 
cence with  full  knowledge  of  the  material  facts  may 
amount  to  a  ratification  if  continued  for  an  unreason- 
able length  of  time,  and  third  persons  have  acted  in 
reliance  upon  and  have  been  prejudiced  by  such  acqui- 
escence, especially  where  an  agent,  not  a  stranger,  has 
exceeded  his  authority.  In  many  cases  a  ratification 
will  be  inferred  from  the  mere  habits  of  dealing  be- 
tween the  parties.  Hence  the  policy  of  the  company 
in  dealing  with  its  general  agent  in  the  matter  of  pre- 
miums had  an  important  bearing  upon  the  question  at 
issue.'* 

On  the  subject  of  ratification  of  an  agent's  acts  by 
the  principal,  1  Mechem  on  Agency  (2  ed.),  reads 
thus: 

* '  Batification  may  briefly  be  defined  as  the  subse- 
quent adoption  and  affirmance  by  one  person  of  an  act 
which  another,  without  authority,  has  previously  as- 
sumed to  do  for  him  while  purporting  to  act  as  his 
agent."     (Section  347.) 

* '  Eatification,  moreover,  diflfers  from  estoppel, 
though  they  are  often  very  closely  associated.  Es- 
toppel requires  that  the  party  alleging  it  shall  have 
done  something  or  omitted  to  do  something,  in  reli- 
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anoe  upon  the  other  party's  conduct,  by  which  he  will 
now  be  prejudiced  if  the  facts  are  shown  to  be  differ- 
ent from  those  upon  which  he  relied.  Ratification  re- 
quires no  such  change  of  condition  or  prejudice :  if 
the  principal  ratifies,  the  other  party  may  simply  avail 
himself  of  it.  As  soon  as  ratification  takes  place,  the 
act  stands  as  an  authorized  one,  and  not  merely  as  one 
whose  effect  the  principal  may  be  estopped  to  deny. 
If  there  be  ratification,  there  is  no  occasion  to  resort 
to  estoppel.^'     (Section  349.) 

''Ratification  is  an  approval  of  a  previous  act  or 
contract,  which  thereby  becomes  the  act  or  contract  of 
the  person  ratifying.  It  is  not  a  contract  to  assume 
such  liability.  In  the  case  of  contracts,  ratification  is 
an  affirmance  of  a  contract  already  made,  as  it  was 
made,  and  as  of  the  date  when  it  was  made ;  and  it  is 
neither  the  making  of  a  new  contract  to  be  bound  by 
the  old  one,  nor  the  making  of  a  new  contract  in  the 
terms  of  the  old  one.''     (Section  350.) 

''The  question  seems  to  be  this:  From  the  failure  to 
dissent  under  the  circumstances,  would  the  ordinary 
intelligent  man  be  justified  in  inferring  that  the  prin- 
cipal assented?  Like  other  similar  questions,  this 
would  be  for  the  jury,  unless  reasonable  men  could 
fairly  draw  only  one  inference  from  the  facts,  and  in 
that  case  the  court  may  decide  if     (Section  453.) 

In  Melledge  v.  Boston  Iron  Co,,  5  Cush.  (Mass.)  158 
(51  Am.  Dec.  59),  Mr.  Chief  Justice  Shaw  says: 

"It  seems  to  be  now  well  settled  *  *  since  the  great 
multiplication  of  corporations,  extending  to  almost  all 
the  concerns  of  business,  that  trading  corporations, 
whose  dealings  embrace  all  transactions  from  the 
largest  to  the  minutest  and  affect  almost  every  indi- 
vidual in  the  comuaunity,  are  affected  like  private  per- 
sons with  obligations  arising  from  implications  of  law, 
and  from  equitable  duties  which  imply  obligations; 
with  constructive  notice,  implied  assent,  tacit  acqui- 
escence, ratifications  from  acts  and  from  silence,  and 
from  their  acting  upon  contracts  made  by  those  pro- 
fessing to  be  their  agents ;  and  generally  by  those  legal 
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and  equitable  considerations  which  affect  the  rights  of 

natural  persons.'* 

I 

From  31  Cyc.  we  quote  the  following : 

*' Ratification  of  the  acts  of  an  agent  need  not  in 
most  cases  be  express,  but  may  be  implied  from  the 
acts  and  conduct  of  the  principal,  and  generally  speak- 
ing a  ratification  may  be  implied  from  any  acts  or  con- 
duct on  the  part  of  the  principal  reasonably  tending 
to  show  such  an  intention  on  the  part  of  the  principal 
to  ratify  the  acts  or  transactions  of  the  alleged  agent, 
particularly  where  his  conduct  is  inconsistent  with  any 
other  intention,  or  where  it  appears  that  he  has  repeat- 
edly recognized  and  approved  similar  acts  done  by  the 
agent.  *  *  Where  an  agency  has  been  shown  to  exist 
the  facts  will  be  liberally  construed  in  favor  of  the 
approval  by  the  principal  of  the  acts  of  the  agent,  and 
very  slight  circumstances  and  small  matters  will  some- 
times suffice  to  raise  the  presumption  of  ratification. 
Ratification  is,  however,  a  matter  of  intention,  express 
or  implied,  on  the  part  of  the  principal,  and  in  order 
to  establish  an  implied  ratification  there  must  be  some 
acts  or  conduct  upon  his  part  which  reasonably  tend 
to  show  such  intention.  *  *  It  is  also  the  rule  that  as 
between  the  principal  and  third  persons  dealing  with 
an  agent  less  is  required  to  constitute  a  ratification 
than  is  required  between  the  principal  and  the  agent." 
(Pages  1263-1266.) 

''As  a  general  rule  the  principal,  upon  learning  of 
the  unauthorized  act  of  his  agent,  if  he  does  not  intend 
to  be  bound  thereby,  must  within  a  reasonable  time 
repudiate  it.'*     (Page  1275.) 

**It  is  a  well-settled  rule,  subject  to  certain  excep- 
tions, that  a  ratification  relates  back  to  the  time  when 
the  unauthorized  act  was  done  and  makes  it  as  eflFec- 
tive  from  that  moment  as  though  it  had  been  origi- 
nally authorized,  and  that  therefore  upon  ratification 
the  parties  to  all  intents  and  purpose^  stand  in  the 
same  position  as  though  the  person  assuming  to  act 
as  agent  had  acted  under  authority  previously*  con- 
ferred."    (Page  1283.) 
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In  regard  to  premiums  paid  and  accepted  when  past 
due,  14  B.  C.  L.  says : 

**To  warrant  a  recovery  where  a  premium  is  not 
paid  when  due,  it  is  necessary  to  prove  (1)  the  course 
of  dealing  between  the  insured  and  the  insurer  in  ref- 
erence to  the  acceptance  of  overdue  payments  amount- 
ing to  a  custom  or  habit;  (2)  that  by  reason  of  this 
course  of  dealing,  the  insured  was  justified  in  believing 
that  the  insurer  would  not  insist  on  a  forfeiture  for 
failing  to  pay  subsequent  premiums;  (3)  that  the  in- 
sured believed  he  could  postpone  the  payment  of  pre- 
miums without  risking  a  forfeiture;  and  (4)  that  he 
acted  on  this  belief,  and  therefore  did  not  pay  the  pre- 
mium at  its  maturity/'     (Page  1184,  Section  361.) 

*'The  cases  are  numerous  which  hold  that  the  ac- 
ceptance of  a  premium  after  the  time  when  it  should 
have  been  paid  is  a  waiver  of  the  forfeiture  which 
might  have  been  enforced  because  it  was  not  paid 
when  due.  This  rule  applies,  according  to  the  better 
opinion,  where  the  premium  is  received  after  it  is  due 
by  an  agent  without  power  to  waive  forfeitures  and  is 
afterwards  received  and  retained  by  the  insurer  with- 
out inquiiy.''     (Page  1189,  Section  367.) 

'*It  is  also  a  settled  rule  of  law  that  where  an  in- 
surer has  knowledge  of  facts  entitling  it  to  treat  a 
policy  as  no  longer  in  force,  and  thereafter  it  receives 
a  premium  on  the  policy,  it  is  estopped  to  take  advan- 
tage of  the  forfeiture.  It  cannot  treat  the  policy  as 
void  for  the  purpose  of  defense  to  an  action  to  recover 
for  a  loss  thereafter  occurring,  and  at  the  same  time 
treat  it  as  valid  for  the  purpose  of  earning  and  col- 
lecting further  premiums.''     (Page  1190,  Section  367.) 

3.  As  the  defendant  admitted  the  payment  of  a  large 
number  of  premiums  in  cash,  and  as  the  plaintiff  tes- 
tified that  all  of  such  payments  were  made  to  Eaw- 
lings,  it  then  became  a  question  of  fact  as  to  whether 
the  plaintiff  was  justified  in  paying  the  disputed  and 
undisputed  premium  notes  to  Rawlings  as  the  defend- 
ant's general   agent.    The  admitted  facts,  together 
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with  all  the  other  evidence  and  surrounding  circum- 
stances, were  sufficient  to  take  the  case  to  the  jury  and 
there  was  no  error  in  overruling  the  motion  for  a  non- 
suit and  for  a  directed  verdict. 

4r-ll.  Under  exhaustive  instructions  the  theory  of 
the  defendant  was  submitted  to  the  jury,  which  was 
charged  that — 

If  the  company  **did  not  hold  out  Eawlings  to  the 
public  as  possessing  authority  to  collect  premiums  or 
renewals,  or  if  the  defendant  did  not  know  that  Raw- 
lings  was  collecting  premiums,  if  he  was  collecting  re- 
newal premiums,  or  if  by  the  exiercise  of  ordinary  pru- 
dence and  caution  could  not  have  known,  then  the 
defendant  would  be  entitled  to  a  verdict  at  your 
hands.  *  •  If  Eawlings  collected  renewal  premiums 
or  extended  the  time  of  payment  for  renewal  pre- 
miums and  if  the  defendant  received  and  collected 
such  premiums  with  full  knowledge  of  all  the  facts, 
then  the  defendant  would  be  liable/' 

If  it  found  that  Eawlings  did  collect  renewal  pre- 
miums and  the  defendant  had  no  knowledge  of  irregu- 
larity and  received  the  money  in  good  faith  from  the 
Portland  office,  through  its  cashier  there,  the  jury  was 
instructed  to  return  a  verdict  for  the  defendant. 
Other  parts  of  the  charge  follow : 

**If  you  find  from  the  evidence  that  any  premium  on 
any  of  the  policies  covered  by  this  suit  was  not  paid 
when  due  and  that  the  payment  of  such  premium  was 
not  waived  or  extended  by  the  defendant,  then  you  are 
to  find  for  the  defendant  on  the  particular  policy  on 
which  the  premium  wks  not  paid. 

**If  any  renewal  premiums  were  paid  or  extended 
by  the  execution  of  premium  notes  and  any  such  note 
was  not  paid  at  maturity,  or  at  the  time  to  which  they 
were  extended,  if  they  weTe  extended,  then  the  policy 
on  which  said  note  was  given  lapsed  and  the  plaintiff 
cannot  recover  thereon. 


Sept,  1919;]     Hinkson  v.  Kansas  City  Life  Ins.  Co.    499 

'*If  at  any  time  the  insured  failed  to  pay  a  premium 
when  the  same  became  due  and  within  the  time  allowed 
by  the  terms  of  the  policy,  or  if  the  insured  failed  to 
pay  any  premium  note  when  the  same  became  due,  and 
there  was  no  extension  of  time  or  waiver  of  the  pay- 
ment of  either  the  premium  or  the  note,  then  the  policy 
upon  which  said  premium  or  premium  note  would  have 
applied,  forthwith  automatically  lapsed  without  any 
further  action  on  the  pai^lk  of  the  company.  *  * 

'*You  are  instructed  that  time  is  of  the  essence  of 
an  insurance  contract,  and  if  the  insured  fails  to  per- 
form any  condition  on  the  date  when  it  is  due  to  be 
performed,  then  without  any  furthep  notice  or  action 
by  the  company  the  policy  lapses  automatically  and  no 
leeway  or  days  of  grace  are  allowed  the  insured. 

*'In  order  to  establish  that  an  agent  outside  of  the 
home  oflBce  had  authority  to  accept  renewal  premium 
payments  on  behalf  of  the  company,  the  plaintiff  must 
prove  either  that  such  agent  was  actually  authorized 
by  instructions*  or  by  his  contract  from  the  home  office 
to  make  the  collections  of  such  renewal  premiums,  or 
that  the  defendant  company  represented  and  held  out 
'the  agent  as  having  the  authority  to  collect  renewal 
premiums,  and  also  that  the  plaintiff  in  this  case  knew 
of  and  relied  on  the  representations  by  the  company 
as  to  the  authority  of  the  agent.  No  payment  made 
to  other  than  an  authorized  agent  as  defined  by  this 
instruction  can  be  considered  as  a  valid  premium  pay- 
ment as  against  the  company,  unless  the  same  was( 
actually  received  by,  consented  to  and  ratified  by  the 
home  office  of  the  company. 

**Any  declaration  or  statement  made  by  any  agent 
of  the  company  to  'the  effect  that  such  agent  is  author- 
ized to  collect  premiums  is  of  no  effect  and  not  binding 
upon  the  company. 

**If  Bawlings  did  not  have  actual  express  authority 
to  collect  renewal  premiums,  then  payments  made  by 
Hinkson  to  Bawlings  on  renewal  premiums  are  not 
valid  as  against  the  company,  unless  the  company 
affirmatively  held  Bawlings  out  to  Hinkson  as  having 
this  authority,  or  unless  the  premiums  were  turned 
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over  to,  accepted  and  ratified  by  the  company,  and 
then  oflScial  receipt  issued,  signed  by  an  officer.'* 

While  the  instruction  as  to  the  defendant's  oppor- 
tunity for  knowledge  is  not  sustained  by  the  weight  of 
authority,  in  view  of  all  the  other  instructions  which 
were  given  and  the  testimony  in  the  record,  we  are 
of  the  opinion  that  it  was  not  prejudicial  and  that  the 
jury  was  not  misled.  On  principle  we  are  of  the  opin- 
ion that  the  instructions  of  the  trial  court  last  above 
quoted  were  correct. 

12.  The  verdict  was  for  the  full  amount  of  each 
alleged  payment,  with  accrued  interest.  Upon  the 
theory  that  the  policies  were  in  force  until  such  time 
as  they  were  canceled  and  that  the  plaintiff  had  the 
benefit  of  insurance,  the  defendant  claims  that  it  was 
entitled  to  a  reduction  or  an  offset.  2  Bacon  on  Bene- 
fit Societies  and  Life  Insurance  (3  ed.),  Section  376, 
lays  down  this  rule : 

*'If  a  company  wrongfully  declares  the  policy  for- 
feited and  refuses  to  accept  the  premium  when  duly 
tendered,  and  to  give  the  insured  the  customary  re- 
newal receipt,  evidencing  the  continued  life  of  the 
policy,  the  assured  has  his  choice  of  three  courses :  He 
may  tender  the  premium  and  wait  until  the  policy  be- 
comes payable  by  its  terms  and  then  try  the  question 
of  forfeiture;  or  he  may  sue  in  equity  to  have  the 
policy  continued  in  force ;  or  he  may  elect  to  consider 
the  policy  at  an  end  and  bring  an  action  to  recover  the 
just  value  of  the  policy,  in  which  case  the  measure  of 
damages  is  the  amount  of  the  premiums  paid  with  in- 
terest on  each  from  the  time  it  was  made.'"  ^ 

This  is  sustained  by  4  Ann.  Cas.  124  and  9  Ann.  Gas. 
666. 

13,  14.  The  defendant  assigns  as  error  the  refusal 
of  the  trial  court  to  give  a  number  of  its  requested  in- 
structions.   In  so  far  as  they  were  correct  they  were 
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embodied  in  the  charge  given.    The  defendant  con- 
tends that — 

**The  limitation  of  authority  and  the  provisions  re- 
lating to  the  payment  of  premiums  are  valid  and  con- 
stitute a  part  of  the  contract  between  plaintiff  and 
defehdanf 

That  is  the  law  and  is  sustained  by  the  authorities 
which  it  cites.  In  legal  effect  the  trial  court  so  in- 
structed the  jury.  But  those  authorities  also  lay 
down  the  rule  that  such  limitations  may  be  waived  or 
modified  by  the  company.  We  have  examined  the  rec- 
ord with  much  care.  The  instructions  were  compre- 
hensive and  with  the  single  exception  noted  were  fair 
to  the  defendant. 

The  record  presents  a  peculiar  case.  On  December 
8,  1909,  the  defendant  issued  to  the  plaintiff  two  life 
insurance  policies  of  $5,000  each,  which  the  defendant 
admits  remained  in  force  until  December  8,  1912.  On 
December  30,  1911,  it  issued  to  the  plaintiff  another 
policy,  for  $10,000,  upon  which  the  first  premium  was 
paid.  It  also  admits  that  the  plaintiff  executed  a  num- 
ber of  extension  premium  notes  in  favor  of  it  on  such 
policies.  Yet  the  fact  remains  that  the  first  personal, 
direct  communication  from  the  home  office  to  the  plain- 
tiff was  on  March  20,  1914,  four  years,  three  months 
and  twelve  days  after  the  first  policy  was  issued  to 
him.  On  May  25,  1914,  through  a  circular  letter  the 
defendant  notified  its  policy-holders  that  it  had  **  dis- 
continued the  collection  of  renewal  premiums ' '  through' 
its  Portland  office  and  that  Bawlings  had  no  authority 
to  collect,  receive  or  accept  annual  renewal  premiums. 
So  far  as  the  record  shows,  this  was  the  first  notice  of 
that  nature  which  ever  issued  from  the  home  office  of 
the  company  to  ifs  policy-holders. 
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There  is  ample  evidence  to  sustain  the  verdict.  The 
defendant's  theory  was  tully  and  fairly  submitted  to 
the  jury  under  proper  instructions. 

The  judgment  is  affirmed.  Affibmed. 


Motion  to  dismisB  appeal  denied  September  10,  1918. 
Argaed  on  the  merits,  July  17,  affirmed  September  6,  1919. 

MAYS  V.  ROBERT  MAYS  ESTATE  CO.* 

(174  Pac.  716;  183  Pac.  751.) 

Appeal  and  Error — Snfflclency  of  Undertaking— Slgnatare  of  Prin- 
cipal. 

1.  An  appeal  undertaking,  reciting  that  plaintiff  has  appealed,  and 
coveBanting  with  defendant  that  in  consideration  thereof  plaintiff 
will  pay  all  damages,  etc.,  awarded  against  him  is  sufficient^  though 
not  signed  by  plaintiff.  \ 

Appeal  and  Error— xrndertaking— Recitals— Sufficiency. 

2.  An  appeal  undertaking,  reciting  that  plaintiff  has  appealed  and 
covenanting  with  defendant  that  in  consideration  thereof  plaintiff 
will  pay  all  damages,  etc.,  awarded  against  him,  is  sufficient,  though, 
person  signing  does  not  describe  herself  as  surety. 

ON  THE  MERITS. 

Mortgages — ^Presumption  That  Deed  is  Absolute  may  be  Overcome  in 
Equity. 

3.  The  presumption  is  that  a  deed  absolute  upon  its  face  is  what 
it  purports  to  be,  and  is  intended  as  an  absolute  conveyance;  but 
this  presumption  mav  be  overcome  in  a  proper  case  in  a  court  of 
equity  by  evidence  that  the  transaction  was  really  a  loan  and  that 
the  deed  was  intended  as  a  mortgage  only. 

[As  to  the  effect  of  lapse  of  time  to  have  deed  declared  mort- 
gage, see  note  in  Ann  Gas.  19180,  755,] 

Mortgagea— Wben  Evideace  Insufficient  to  Show  Absolute  Deed  a 
Mortgage. 

4.  Evidence  held  insufficient  to  sustain  claim  that  an  absolute  deed 
was  intended  as  a  mortgage  to  secure  a  loan  from  grantee  to  his 
brother,  and  that  grantee  agreed  to  convey  property  to  brother  on 
brother's  repayment  of  loan. 


^The  question  as  to  whether  a  deed  absolute  on  its  face  but  in- 
tended as  a  mortgage  conveys  legal  title  is  discussed  in  a  note  in 
11  la.  'R.  A.  (N.  8.)  209.  BlPOBTXB, 
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From  Lane :  Oeoboe  F.  Skipworth,  Judge, 

On  motion  to  dismiss  appeal.  Denied. 

Mr.  Charles  A.  Hardy,  for  the  motion. 

Mr.  H.  E.  Slattery,  contra. 

McBRIDE,  C.  J. — 1, 2.  The  respondent  moves  to  dis- 
miss this  appeal  for  the  alleged  reason  that  the  under- 
taking is  insufficient.  The  undertaking  is  in  the  usual 
form,  except  that  the  surety  therein  does  not  describe 
herself  as  **  surety, '*  and  the  document  is  not  signed 
by  the  principal. 

We  do  not  think  the  objection  is  well  taken.  In 
O'Connor  v.  Towey,  70  Or.  399  (140  Pac.  625),  this 
court,  speaking  through  Mr.  Justice  McNary,  held  that 
it  was  not  necessary  for  the  principal  to  sign  the 
undertaking.  The  undertaking  recites  the  fact  that 
the  plaintiff  has  appealed  from ''the  decree,  and  cove- 
nants with  the  defendant  that  in  consideration  of  such 
appeal  the  defendant  will  pay  all  damages,  costs  and 
disbursements  which  may  be  awarded  against  him  on 
appeal.  We  are  of  the  opinion  this  sufficiently  indi- 
cates that  the  person  signing  the  undertaking  does  so 
as  surety  for  the  plaintiff,  and  that  the  document  is 
not  subject  to  the  objection  urged. 

The  motion  to  dismiss  is  denied. 

Motion  Denied. 
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Affirmed  September  16,  1911^ 

On  the  Merits. 

(183  Pac.  751.) 

Department  2. 

This  is  a  suit  brought  by  the  plaintiff  against  the 
defendant,  Robert  Mays  Estate  Company,  a  corpora- 
tion, to  compel  the  defendant  to  deed  over  to  the  plain- 
tiff a  certain  80-acre  tract  of  land  situated  in  Lane 
County,  Oregon.  It  seems  that  plaintiff  was  a  younger 
brother  of  Robert  Mays,  deceased.  In  1891  the  plain- 
tiff had  contracted  with  one  R.  P.  Allison  for  the  pur- 
chase of  the  80  acres  of  land  in  question,  agreeing  to 
pay  therefor  the  sum  of  $800.  He  went  into  posses- 
sion of  the  land  and  paid  the  interest  up  to  1898,  but 
seems  to  have  been  unable  to  make  any  payments  on 
^  the  principal.  About  that  time  Allison  demanded  the 
payment  of  the  principal  sum  and  plaintiff,  being  un- 
able to  pay  it,  appealed  to  his  brother  Robert,  who 
then  lived  in  Wasco  County,  Oregon.  Here,  there  is 
a  controversy  between  plaintiff  and  defendant;  plain- 
tiff contending  that  Mays  agreed  to  loan  him  $700, 
vith  which  to  complete  the  purchase  of  the  land,  and 
take  the  deed  from  Allison  in  Robert  May's  name  to 
secure  the  payment  of  the  money,  which  plaintiff 
claims  he  was  to  have  without  interest,  and  that  he  was 
to  have  a  deed  for  the  land  from  Robert  Mays  when- 
ever he  paid  said  sum  of  $700. 

On  the  contrary,  the*  defendant  claims  that  Robert 
Mays  refused  to  make  a  loan  to  the  plaintiff,  but  that 
he  agreed  to  buy  the  land  if  it  could  be  bought  for 
$700,  and  let  plaintiff  have  the  use  of  it  for  a  home. 
At  any  rate,  it  is  conceded  that  Robert  Mays  paid,  or 


\ 
/ 
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advanced  the  $700  and  that  the  deed  from  Allison, 
with  the  consent  of  plaintiff,  was  made  out  to  Robert 
Mays  in  absolute  form ;  and  that  the  deed  was  duly  re- 
corded in  the  deed  records  of  Lane  County.  In  1902, 
about  four  years  after  the  deed  was  executed,  Robert 
Mays  died,  leaving  a  widow  and  jieirs.  Some  years 
after  his  death  the  heirs  formed  a  corporation,  which 
is  the  defendant  herein,  and  the  land  in  question  was 
conveyed  by  the  heirs  to  said  corporation,  which  has 
ever  since  been  the  holder  of  the  legal  title.  After  the 
purchase  of  the  land  in  1898  the  plaintiff  remained  in 
possession  of  the  property,  using  it  as  a  home,  until 
the  death  of  Ifcobert  Mays,  and  thereafter  continued 
to  make  it  his  home,  with  the  consent  of  the  heirs  of 
Robert  Mays,  up  to  tljie  year  1909,  when  plaintiff 
moved  away  from  the  land,  and  never  lived  upon  it 
again;  however,  he  continued  to  retain  possession  of 
the  premises  and  rented  the  property  to  different  par- 
ties, and  finally,  about  1913,  leased  it  to  one^unnicutt 
for  a  period  of  eight  years.  The  defendant  refused  to 
recognize  the  validity  of  these  leases  and  about  1917, 
commenced  a  proceeding  against  Hunnicutt  to  recover 
possession  of  the  property. 

During  the  time  plaintiff  was  in  possession  of  the 
property,  he  made  some  moderate  improvements  on 
the  place  and  paid  the  taxes  up  to  the  year  1913,  and 
he  had  the  use  of  the  premises  free  of  charge  while  he 
made  it  his  home,  and  collected  the  rents  and  profits 
from  the  place  after  he  moved  away.  The  plaintiff 
brings  this  proceeding  to  have  the  deed  made  to  Robert 
Mays  declared  a  mortgage,  and  to  compel  the  transfer 
of  the  land  from  the  defendant  to  him.       Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 


506  IIays'i;.  Robert  Mays  Estate  Co.         [93  Or. 

For  respondent  there  was  a^  brief  and  an  oral  argu- 
ment by  Mr.  C  A.  Hardy. 

BENNETT,  J.— The  only  question  in  this  case  is 
purely  one  of  fact,  as  to  ^^hether  the  transaction  by 
which  Robert  Mays  obtained  an  absolute  deed  to  the 
land  was  an  actual  purchase  by  him,  or  whether  it  was 
in  the  nature  of  a  loan,  and  the  deed  in  the  nature  of 
a  mortgage  or  security  for  the  same.  It  is  very  plain 
that  Robert  Mays  purchased  the  land  with  the  primary 
purpose  of  providing  a  home  for  his  brother;  but 
Robert  Mays  is  dead,  and  as  there  were  no  other  wit- 
nesses to  the  transaction  between  Joel  D.  Mays  and 
Robert  Mays,  and  as  the  written  communications  be- 
tween the  two,  at  the  time  of  the  transaction,  have 
been  lost  or  destroyed  in  the  intervening  years,  a  con- 
clusion must  be  reached  almost  wholly  from  the  cir- 
cumstances of  the  transaction,  the  presumption  from 
the  deed  itself,  the  testimony  of  the  plaintiff  and  his 
statements  and  admissions  at  different  times. 

3.  The  natural  presumption  in  the  first  instance  is 
that  a  deed  absolute  upon  its  face  is  what  it  purports 
to  be,  and  is  intended  as  an  absolute  conveyance,  but 
this  presumption  may  be  overcome  in  a  proper  case  in 
a  court  of  equity,  by  evidence  that  the  transaction  was 
really  a  loan  and  that  the  deed  was  intended  as  a  mort- 
gage only.  While  the  testimony  of  plaintiff  in  this 
case  was  that  the  transaction  was  a  mortgage,  we  think 
his  repeated  admissions  are  inconsistent  with  that 
view,  and  destroy  the  effect  of  his  testimony  in  that 
regard. 

The  defendant  has  introduced  a  series  of  letters 
from  the  plaintiff,  written  at  different  times,  from 
which  it  appears  he  always  recognized  that  the  title  in 
Robert  Mays  was  an  absolute  title,  and  that  the  land 
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belonged  to  him  and  his  heir^;  and  he  seems  to  have 
made  no  claim  dtheryise  until  shortly  before  the  com- 
mencement of  this  suit.  The  plaintiff  acknowledges 
the  writing  and  sending  of  the  letters  referred  to.  As 
early  as  1892  he  wrote  to  F.  P.  Mays,  who  seems 
to  have  been  managing  the  Bobert  Mays  estate,  as 
follows : 

**I  want  to  know  whether  he  ever  had  any  under- 
standing with  any  of  you  boys  as  to  what  disposition 
he  wanted  made  of  this  place  that  he  bought.  I  should 
have  spoke  to  him  and  made  some  kind  of  a  deal  for 
the  place  when  he  was  down  if  he  had  not  started  back 
so  unexpectedly.  Now  Pierce  I  want  you  to  let  me 
know  just  what  I  can  have  the  place  for.'' 

Again  on  May  11, 1909,  he  writes : 

*'I  believe  I  have  asked  you  twice  by  letter  how  much 
you  would  take  for  the  place  so  I  will  ask  you  again  to 
put  a  figure  on  the  place,  just  what  you  will  take  right 
down. '  * 

On  April  23,  1915,  he  writes : 

**I  never  expected  him  to  give  us  the  place,  but  I  did 
believe  he  would  do  just  what  he  had  told  your  Aunt 
Miley  Haill  and  your  Uncle  Oliver  Mays  and  Eobert- 
son  Allison,  the  man  he  bought  the  place  of,  and  they 
all  told  me  that  your  father  in  talking  with  them,  said 
he  had  made  such  provisions  regarding  the  land  that 
my  family  could  have  a  home  as  long  as  we  Uved.'* 

'  And  again: 

'*Now  Pierce,  if  you  want  to  sell  the  place  and  want 
to  do  the  right  thing  by  us,  as  I  requested  you  to  do 
years  ago,  put  a  reasonable  price  on  the  place  and  give 
us  the  first  dig  at  if 

Again  in  August  of  the  same  year  (1915) : 

**So  far  as  giving  you  possession,  I  will  turn  it  over 
and  you  can  place  it  on  the  market  with  the  under- 
standing that  Hunnicutt  has  the  use  of  the  place  until 
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the  expiration  of  the  fourth  year,  as  he  states  in  his 
letter/' 

On  the  3d  of  October  following,  after  the  matter  of 
the  validity  of  the  lease  to-  Hunnicutt  had  come  up  and 
was  discussed,  he  writes : 

**I  told  him  [Hunnicutt]  I  only  claimed  a  life  lease 
on  the  place.  *  *  As  to  buying  the  place,  I  am  not 
able.  As  to  the  reasonable  cash  value  or  cash  sale,  I 
will  say  $40  per  acre.  I  believe  I  can  sell  it  for  that. 
I  am  satisfied  I  could  in  a  short  time  by  putting  an 
adv.  in  our  county  paper.  I  will  try  it  if  you  say  so 
for  just  what  I  get  over  $40  per  acre  when  you  get 
ready  to  sell. ' » 

Finally  on  Octdber  28,  1915,  he  writes: 

**I  aimed  to  tell  you  in  my  last  correspondence  that 
the  taxes  on  your  eighty  in  Lane  County  has  not  been 
paid  this  year,  and  I  can't  for  my  life  raise  the  money  . 
to  pay  them.  If  they  ain  't  paid  at  once  the  place  will 
be  advertised  and  sold.  I  will  send  you  the  statement 
I  received  from  the  sheriff  not  long  ago  so  you  can 
send  the  amount  necessary  to  settle  them  and  get  your 
receipt.'' 

4.  These  statements  and  admissions  are  absolutely 
and  fatally  inconsistent  with  the  present  claim  of  the 
plaintiff,  that  he  owns  the  property  and  that  th^  trans- 
action was  only  a  loan  and  mortgage.  In  view  of  these 
statements  and  admissions  and  of  the  absolute  char- 
acter of  the  deed  upon  its  face,  it  seems  plain  that  the 
plaintiff  has  not  sustained  the  allegations  of  his  com-  ' 
plaint. 

The  court  below  evidently  came  to  this  conclusion, 
after  hearing  the  plaintiff's  testimony  and  all  the  oral 
testimony  in  the  cause.  We  find  nothing  in  the  record 
upon  which  this  finding  and  conclusion  can  be  dis- 
turbed. Affibmed. 

McB^iDE,  C.  J.,  and  Beak  and  Johns,  JJ.,  concur. 
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.Argued  July  17,  affirmed  September  16,  1919. 

Mcpherson  v.  barboub.* 

(183  Pac.  752.) 

JBscrows — ^Vendors'  Deposit  of  Deed  In  Bank — OompUaace  wltb  Con- 
tract. 

1.  Deposit,  hj  the  vendors  of  a  tract,  in  a  specified  bank,  of  deeds 
conveying  lots  to  buyers  of  such  lots  from  the  vendees  of  the  tract, 
held  a  full  compliance  by  the  vendors  with  their  agreement  to  place 
such  deeds  in  escrow  in  the  bank,  an  "escrow"  bein^r  an  instrument 
importing  obligation  deposited  with  a  stranger  or  third  party,  to  be 
held  until  the  performance  of  a  condition,  and  then  delivered, 
though  the  time  given  to  some  of  the  lot  purcnatfers  to  pay  extended 
the  time  beyond  the  contractual  four-year  period  of  payment  for  the 
whole  tract. 

[As  to  delivery  in  escrow,  see  note  in  53  Am.  St.  Bep.  555.] 

From  Lane :  Geobgb  F.  Skipwobth,  Judge. 

Department  2.  , 

This  is  a  suit  in  equity  brought  by  P.  M.  McPherson 
and  Mary  Ann  McPherson,  to  foreclose  a  land  sale 
contract,  entered  into  May  1,  1913,  between  them  and 
A.  C.  Barbour,  T.  Rosalynd  Barbour,  M.  M.  Peery, 
and  E.  E.  Kepner.  Upon  the  death  of  P.  M.  McPher- 
son, Seth  M.  McPherson  and  Walter  McPherson, 
administrators  of  his  estate,  were  substituted  as  plain- 
tiffs instead  of  P.  M.  McPherson.  Reference  will  be 
made  hereafter  to  plaintiffs  without  noting  such  sub- 
stitution. A  decree  was  rendered  in  favor  of  plain- 
tiffs, and  against  the  above-named  contractees,  and  the 
latter  appeal. 

The  complaint  is  in  the  usual  form  in  such  suits,  set- 
ting out  the  contract  and  alleging  that  the  vendees  had 
made  default  in  the  matter  of  payments  called  for  by 


*For  authorities  discussing  the  question  of  necessity  of  strict  com- 
pliance with  conditions  of  escrow  agreement,  see  note  in  L.  B.  A. 
1916A,  502. 

On  proof  of  escrow  agreement  by  parol,  see  note  in  18  !■.  R.  A. 
(N.  8.)   337.  Bjepobteb. 
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the  contract.  The  agreement  entered  into  between  the 
parties  was  in  effect  that  the  plaintiffs  agreed  to  con- 
vey to  the  appellants  certain  real  property  described 
in  the  contract.  The  purchase  price  of  the  property  is 
mentioned  as  $30,698,  $10,198  of  which  was  paid  at  the 
time  of  the  execution  of  the  contract  and  the  balance, 
$20,500,  was  to  be  paid  on  or  before  four  years  after 
date  of  the  contract  with  interest  at  6  per  cent  per 
annum,  payable  January  1,  1914,  and  annually  there- 
after. Five  hundred  dollars  or  more  could  be  paid  on 
th€^  principal  at  any  time,  and  the  same  was  to  be 
applied  when  full  payment  was  made  on  the  purchase 
price  of  the  tract.  Certain  reservations  were  made  in 
regard  to  the  growing  crops  on  the  land,  the  details  of 
which  are  not  material  here.  The  contract  contained 
the  foUbwing  stipulation: 

*  *  It  is  further  agreed  that  second  parties  may  havQ 
said  lands  or  any  part  thereof,  surveyed  and  platted 
into  blocks  and  lots  as  they  shall  elect,  and  first  par- 
ties hereby  agree  and  contract  to  execute,  acknowledge 
and  deliver  without  charge,  but  at  the  expense  for  plat- 
ting, surveying,  notaries '  fees,  and  filing  of  second  par- 
ties, any  and  all  deeds  of  dedication  thereof  required 
or  requested  by  second  parties. 

**It  is  further  agreed  that  second  parties  may  sell 
any  part  of  said  premises  and  lots  or  blocks  therein, 
subject  to  the  above  reservations,  at  a  price  of  not  less 
than  150%  pro  rata  of  the  above  mentioned  purchase 
price,  and  upon  payment  to  first  parties  of  90%  of  such 
.  sale  price,  in^  addition  to  the  payments  herein  acknowl- 
edged, first  parties  shall  at  the  expense  of  second  par- 
ties make  and  execute  deeds  for  such  lots  or  tracts  so 
sold;  also  that  for  lots  or  tracts  sold  by  second  par- 
ties upon  time,  first  parties  shall  at  the  request  of 
second  parties  make  and  execute  good  and  sufficient 
deeds  therefor,  which  deeds  shall  be  placed  in  escrow 
in  the  First  National  Bank  of  Springfield,  Oregon,  to 
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be  delivered  to  the  purchaser  upon  full  payment  there- 
for. Ninety  per  cent  of  the  purchase  price  for  lots  or 
tracts  sold,  including  those  sold  for  cash  and  those  sold 
wholly  or  partially  on  time,  shall  be  paid  into  said 
First  National  Bank,  and  by  it  held  in  a  separate 
account  to  the  sum  of  Five  Hundred  Dollars,  and  when- 
ever such  proceeds  shall  amount  to  the  sum  df  Five 
Hundred  Dollars  or  more,  the  same  shall  be,  by  said 
bank,  paid  over  to  said  first  parties  and  credit  shall  be 
given  on  this  contract  therefor/' 

The  purchasers  agreed  to  pay ,  the  taxes  assessed 
against  the  premises  on  the  J.913  and  all  subsequent 
tax-rolls.  The  vendors  in  case  all  of  said  payments 
with  interest  and  taxes  should  be  fully  paid  as  speci- 
fied in  the  contract  agreed  to  execute  and  deliver  to 
the  vendees,  their  heirs  or  assigns,  a  good  and  suffi- 
cient deed  in  fee  simple  of  the  premises,  or  such  por- 
tion thereof  as  shall  not  have  been  theretofore  deeded. 
The  contract  further  provided  as  follows  i 

**And  it  is  agreed  that  if  the  said  parties  of  the 
second  part  shall  fail  to  make  any  of  said  payments 
at  the  time  and  in  the  manner  above  specified,  or 
within  sixty  days  after  any  payment  of  principal  or 
interest  shall  become  due,  or  shall  fail  to  pay  any  tax 
or  assessment  before  the  same  shall  become  delin- 
quent; this  agreement  shall  be  henceforth  void,  all 
payments  thereon  forfeited,  and  possession  of  said 
premises  shall  be  at  once  surrendered  to  the  first  par- 
ties, or  said  first  parties  may  elect  to  declare  the  whole 
of  said  purchase  price  due  and  proceed  at  once,  by 
foreclosure  or  otherwise,  to  gain  possession  of  said 
premises.*' 

The  contract  of  sale  was  executed  in  triplicate ;  one 
of  which  was  retained  by  the  plaintiffs;  one  by  the 
appellants,  and  one  was  left  with  the  officers  of  the 
First  National  Bank  of  Springfield.  After  making  the 
contract  the  purchasers  proceeded  to  plat  and  sub- 
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divide  said  tract  into  lots  and  blocks  making  a  total  of 
365  lots  and  duly  recorded  the  plat,  the  McPhersons 
assisting  therein,  making  the  necessary  dedication  of 
the  streets  and  alleys  provided  for  in  the  plat. 

The  appellants  by  their  answer,  after  admitting  the 
making  of  the  contract,  alleged  that  the  vendors 
breached  the  contract  by  refusing  to  comply  with  the 
terms  and  conditions  of  the  same,  and — 

"Absolutely  refused  to  enter  into  any  escrow  agree- 
ments with  purchasers  procured  by  these  defendants, 
or  to  make,  execute,  acknowledge  and  deliver  in  escrow 
in  the  First  National  Bank  of  Springfield,  or  else- 
where, deeds  of  conveyance  from  them  to  the  said  pur- 
chasers, as  provided  in  said  contract,  or  otherwise,  and 
absolutely  refused  and  neglected  to  part  with  dominion 
and  control  over  such  deeds  and  deposit  the  same  in 
the  First  National  Bank  of  Springfield,  Oregon,  in 
escrow,  as  provided  in  said  contract,  or  in  Any  other 
manner  so  as  to  protect  the  purchaser,  so  that  such 
purchaser  could  procure  deeds  by  payment  of  the  pur- 
chase price  in  installmentp  and  on  time,  as  the  plain- 
tiffs had  agreed  and  covenanted  to  do  under  the  terms 
of  their  contract/' 

That  by  reason  thereof,  it  was  impossible  for  the 
vendees  to  sell  lots  or  tracts  of  land  to  prospective 
purchasers.  Apfibmed. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Q.  H.  Foster  and  Mr.  Chas.  A.  Hardy. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Lark  BUyeu,  Mr.  A.  C.  Woodcock  and  Mr.  Frank 
Depue,  with  oral  arguments  by  Mr.  BUyeu  and  Mr. 
Woodcock. 

BEAN,  J. — 1.  It  appears  from  the  record  that  after 
the  land  was  platted,  the  original  vendees  negotiated 
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sales  of  some  of  the  lots  to  different  parties.  In  re- 
gard to  the  lots  that  were  sold  on  the  installment  plan, 
or  on  time,  the  appellants  usually  collected  10  per  cent 
of  the  amount  of  the  purchase  price  for  such  lots,  and 
would  prepare  a  deed  for  the  same  from  P.  M.  Mc- 
Pherson  and  wife  to  the  purchaser  of  the  respective 
lot,  stating  the  consideration  to  be  paid  and  left  the 
same  at  the  First  National  Bank  of  Springfield,  Ore- 
gon, for  plaintiff  and  wife  to  execute ;  that  upon  notice 
thereof,  either  by  one  of  the  appellants  or  an  oflficer  of 
the  bank,  McPherson  and  wife  duly  executed  and  ac- 
knowledged such  deed,  and  deposited  the  same  in  the 
First  National  Bank  of  Springfield  as  a  fulfillment  of 
the  contract.  The  officer  of  the  bank  noted  on  the 
back  of  the  original  contract  left  with  it  as  follows : 

'*No  payments  in  amount  less  than  $500  to  be  in- 
dorsed hereon.  Place  credits  in  smaller  amounts  in 
McPherson  escrow  acct.*' 

The  bank  proceeded  to  keep  an  account  of  the  pay^ 
ments  made  for  lots  sold  by  the  appellants  and  de- 
posited in  the  bank  until  such  time  as  the  same  should 
amount  to  $500.  After  the  sale  of  a  few  lots  had  been 
made  by  appellants,  they  prepared  and  had  printed 
blanks  for  a  so-called  escrow  agreement  to  the  effect 
that  the  deed  to  the  particular  lot  sold  shall  be  held  in 
escrow  at  the  First  National  Bank  of  Springfield  until 
the  price  of  the  lot  with  interest  has  been  paid,  and 
directing  the  bank  to  deliver  the  deed  to  the  grantee 
when  such  payment  is  made ;  that  upon  failure  to  make 
payment  the  deed  to  be  recalled  and  the  amounts 
paid  forfeited.  After  that  when  they  sold  a  lot  they 
obtained  the  signature  of  the  purchaser  of  the  same 
to  the  escrow  agreement,  properly  filled  out  and  in- 
serted the  name  of  P.  M.  McPherson  therein,  and  left 
the  same  at  the  bank,  and  requested  Mr.  McPherson  to 
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sign  the  agreement.  This  he  failed  to  do  as  he  states 
that  he  had  already  signed  a  contract  for  the  sale  of 
the  land  and  the  same  was  unnecessary ;  that  it  would 
complicate  the  matter.  It  is  not  contended  hy  the 
appellants  that  the  McPhersons  failed  to  execute  the 
deeds  as  requested,  but  that  they  failed  to  execute  the 
escrow  agreement  which  the  vendees  desired.  This 
they  contend  was  a  breach  of  the  contract.  It  appears 
from  the  testimony  that  after  some  consultation  be- 
tween the  parties  in  regard  to  the  matter,  Mr.  McPher- 
son  indicated  that  he  would  sign  the  escrow  agreement 
if  the  appellants  would  indorse  on  the  contract  the 
following,  a  form  of  which  was  furnished  them  by 
McPherson : 

*'For  a  valuable  consideration,  it  is  hereby  mutually 
agreed  by  and  between  the  parties  to  this  contract,  that 
the  time  for  the  completion  and  payment  of  the  within 
contract,  except  as  to  the  payment  of  the  interest,  be 
and  the  same  is  hereby  extended  two  years  and  three 
months  from  the  date  of  this  contract,  to  correspond 
with  the  time  of  sale.** 

The  proposed  stipulation  was  never  indorsed  on  the 
land  sale  contract  involved  herein,  but  one  of  similar 
purport  bearing  the  date  of  sale  made  was  indorsed  on 
the  so-called  escrow  agreements  and  signed  on  behalf 
of  appellants,  leaving  a  blank  for  Mr.  McPherson  to 
sign  when  they  were  left  in  the  bank.  McPherson  never 
signed  any  of  the  indorsements  or  any  of  the  so-called 
escrow  agreements.  The  bank  received  the  different 
deeds  executed  by  P.  M.  McPherson  and  his  wife  to 
the  different  purchasers  together  with  the  incomplete 
escrow  agreement  and  placed  the  same  in  an  envelope. 
A  sample  of  the  indorsements  made  on  the  envelopes 
at  the  bank  is  as  follows : 
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**  Central  Land  Co. — ^A.  L.  Johnson. 

Escrow  No.  747.     Consideration  $- .     ^ 

From  Central  Land  Co., 

Party  of  the  First  Part, 
To  A.  L.  Johnson, 

Party  of  the  Second  Part. 

Credit  payts.  to  acct.  McPherson  Escrow  #521.*' 

It  seems  the  appellants  made  sales  of  lots  in  the 
name  of  Central  Land  Company.  The  sole  question 
raised  in  this  case  is:  Did  McPherson  fail  to  comply 
with  the  contract  of  sale,  or  was  the  execution  of  the 
different  deeds  of  lots  to  purchasers  and  the  placing 
the  same  in  the  bank  to  be  delivered  by  it  to  the  re- 
spective purchasers  upon  full  payment  of  the  pur- 
chase price,  a  full  compliance  with  his  contract! 

It  should  be  borne  in  mind  that  it  was  stipulated  be- 
tween the  parties  to  the  contract  that  when  the  second 
parties,  the  appellants,  should  sell  a  lot  or  tract  on 
time  according  to  the  stipulations  of  the  contract  the 
first  parties  **  shall  at  the  request  of  second  parties 
make  and  execute  good  and  suflBcient  deeds  therefor.  *' 
This  it  is  conceded  was  done.  It  was  further  stipu- 
lated thus : 

**  Which  deeds  shall  be  placed  in  escrow  in  the  First 
National  Bank  of  Springfield,  Oregon,  to  be  delivered 
to  the  purchaser  upon  full  pajonent  therefor.*' 

The  definition  of  an  *' escrow'*  is  given  as  follows: 

J* 

**An  escrow  is  a  written  instrument  which  by  its 
terms  imports  a  legal  obligation,  and  which  is  de- 
posited by  the  grantor,  promisor,  or  obligor,  or  his 
agent,  with  a  stranger  or  third  party,  to  be  kept  by 
the  depositary  until  the  performance  of  a  condition  or 
the  happening  of  a  certain  event,  and  then  to  be  de- 
livered over  to  the  grantee,  promisee,  or  obligee*':  10 
B.  C.  L.,  §  2,  p.  621. 
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See,  also,  11  "Am.  &  Eng.  Ency.  of  Law  (2  ed,),  p.  333 
et  seq. ;  Davis  v.  Brigham,  56  Or.  41  (107  Pac,  961,  Ann. 
Cas.  1912B,  1346) ;  Tyler  y.  Kate,  29  Or.  515  (45  Pac. 
800).  Delivery  as  an  escrow  is  defined  as  a  delivery 
on  some  collateral  condition  which  must  be  consistent 
with  the  contract,  on  the  happening  of  which  condi- 
tion alone  the  contract  is  to  take  effect.  No  precise 
form  of  words  is  necessary  to  constitute  an  escrow. 
The  term  ''escrow"  need  not  be  used,  nor  will  the  mis- 
use of  that  term  in  designating  an  instrument  neces- 
sarily make  it  an  escrow.  There  can  be  no  escrow  un- 
less the  delivery  of  the  instrument  by  the  depositary 
to  the  grantee  or  obligee  is  conditioned  upon  the  per- 
formance of  some  act,  or  the  happening  of  some  event. 
The  condition  upon  which  an  instrument  is  delivered 
in  escrow  need  not,  however,  be  expressed  in  writing, 
but  may  rest  in  parol,  or  be  partly  in  writing  and  in 
part  oral :  10  E.  C.  L.,  §  5,  p.  623.  Citing  Couch  v. 
Meeker,  2  Conn.  302  (7  Am.  Dec.  274) ;  Taft  v.  Taft, 
59  Mich.  185  (26  N.  W.  426,  60  Am.  Rep.  291);  Man- 
ning V.  Foster,  49  Wash.  541  (96  Pac.  233, 126  Am.  St. 
Rep.  876, 16  Ann.  Cas.  95, 18  L.  R.  A.  (N.  S.)  331,  and 
note) ;  Bowker  v.  Burdekin,  11  Mees.  &  W.  128  (12  L.  J. 
Exch.  329,  8  E.  R.  C.  598) ;  notes,  130  Am.  St.  Rep. 
913,  950, 10  L.  R.  A.  470) ;  Fulton  v.  Priddy,  123  Mich. 
298  (82  N.  W.  65,  81  Am.  St.  Rep.  201) ;  Campbell  v. 
Thomas,  42  Wis.  437  (24.  Am.  Rep.  427;  note,  1  Am. 
St.  Rep.  114). 

To  constitute  an  escrow  it  is  essential,  not  only  that 
the  grantor  and  grantee  are  at  one  as  to  the  conditions 
under  which  the  deposit  is  to  be  made,  but  that  such 
conditions  should  be  communicated  to  the  depositary. 
And  it  is  equally  essential  that  the  grantee  or  obligee 
is  aware  of  every  circumstance  in  connection  with  the 
conditions  likely  in  any  way  to  affect  the  liability 
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Tinder  it :  Note,  130  Am.  St.  Eep.  933*  Where  the  pos- 
session of  the  depositary  is  subject  to  the  control  of 
the  depositor,  an  instrument  cannot  be  said  to  be  de- 
livered, and  it  is^not  an  escrow.  While  the  depositor's 
right  of  possession  may  return  if  the  specified  event 
does  not  happen,  or  the  conditions  imposed  are  not 
Ijerformed,  yet  to  constitute  an  instrument  an  escrow 
it  is  essential  that  the  deposit  of  it  should  be  in  the 
meantime  irrevocable;  that  is,  that  when  the  instru- 
ment is  placed  in  the  hands  of  the  depositary,  it  should 
be  intended  to  pass  beyond  the  control  of  the  depositor, 
and  that  he  should  actually  part  with  all  present  or 
temporary  right  of  possession  and  control  over  it.  In 
case  the  deposit  is  made  in  furtherance  of  a  contract 
between  the  parties,  the  contract  must  be  so  nearly 
complete  that  it  remains  only  for  the  grantee  or  obligee 
or  another  person  to  perform  the  required  co^dition, 
or  for  the  event  to  happen,  to  have  the  instrument  take 
eflfect  according  to  its  import:  10  E.  C.  L.,  §  8,  p.  626. 

It  appears  from  the  contract  above  quoted  that  the 
conditions  upon  which  the  deeds  to  lots  that  might  be 
sold  "by  the  appellants  should  be  deposited  in  the  First 
National  Bank  of  Springfield  were  all  contained  in 
that  contract  for  the  direction  of  the  parties,  except 
the  price  to  be  paid  for  each  of  the  various  lots.  Such 
price  in  every  case  disclosed  by  the  record  was  men- 
tioned in  the  deed  which  was  deposited  in  the  bank. 
It  appears  that  the  depositary  was  fully  informed  as 
to  the  conditions,  one  of  the  triplicate  contracts  being 
left  with  the  bank  for  its  guidance  in  the  matter. 

We  therefore  conclude  that  the  deposit  of  the  sev- 
eral deeds  which  the  McPhersons  were  requested  to 
execute  and  which  they  executed  and  deposited  in  the 
bank  under  the  circumstances  detailed  in  this  case  was 
a  full  compliance  on  their  part,  to  place  such  deeds  in 
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escrow  in  the  bank;  that  they  did  not  fail  to  comply 
with  the  contract  in  this  respect;  that  all  the  condi- 
tions npon  which  the  deeds  were  delivered  in  escrow 
by  McPherson  did  not  necessarily  have  to  be  expressed 
in  writing.  He  was  not  required  to  use  the  word 
** escrow"  when  he  deposited  the  deeds  in  the  bank. 
The  deeds  were  complete  in  every  respect,  and  were 
deposited  with  the  bank  pursuant  to  the  sale  contract. 
The  vendors  thereby  relinquished  all  dominion  over 
them.  The  condition  of  delivery  to  the  grantee  named 
therein  was  specified  and  understood  by  the  deposi- 
tary. In  so  far  as  shown  by  the  record,  such  arrange- 
ment was  understood  by,  and  satisfactory  to,  the  differ- 
ent lot  purchasers.  Thjd  contract  provided  that  the 
vendees,  A.  C.  Barbour  et  al.,  should  sell  the  lots  after 
the  tract  was  platted,  and  not  the  McPhersons.  That 
instrument  authorized  the  vendees  to  make  such  sales. 
It  was  not  absolutely  necessary  for  McPherson  and 
wife  to  sign  additional  agreements. 

Something  is  said  in  the  argument  in  regard  to  the 
time  given  to  some  of  the  lot  purchasers  to  pay  for  the 
lots,  thereby  extending  the  time  beyond  the  period  of 
four  years  for  the  full  payment  for  the  tract  accord- 
ing to  the  terms  of  the  contract  of  sale  involved  herein. 
But  it  appears  that  Mr.  McPherson  was  willing  that 
the  time  for  payment  for  such  contract  should  be  ex- 
tended. This  is  shown  by  the  indorsement  which  he 
proposed  to  have  indorsed  on  the  contract,  so  there  is 
no  real  controversy  between  the  parties  in  regard  to 
the  time  allowed  the  different  lot  purchasers.  The 
plaintiffs  by  the  execution  of  the  deeds  with  knowledge 
of  the  time  of  payment  sanctioned  such  agreement,  and 
this  matter  need  not  be  further  considered.  It  is 
admitted  that  the  appellants  were  in  default  in  their 
payments;  they  had  sold  and  apparently  could  sell 
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only  comparatively  a  few  lots.  While  there  may  have 
been  some  misunderstanding  as  to  the  rights  and 
duties  of  the  parties  to  the  contract  of  sale,  the  claim 
of  the  appellants  savors  of  an  attempt  to  place  the 
vendors  in  default  in  order  to  obtain  a  return  of  the 
partial  payments  they  had  made  for  the  real  property. 
Five  persons  who  purchased  lots  of  appellants  upon 
the  instalhnent  plan  and  had  each  only  partially  paid 
for  the  lots  so  purchased  were  made  defendants  in  this 
suit.  The  decree  of  the  trial  court  allowed  such  de- 
fendants to  complete  the  payments  for  their  respec- 
tive lots  and  receive  their  deeds  therefor.  No  appeal 
was  taken  from  that  part  of  the  decree.  Provision 
was  also  made  for  the  appellants  to  complete  payment 
for  the  real  property  within  one  year  from  the  date 
of  the  decree. 

After  a  careful  examination  and  consideration  of 
the  record,  and  the  question  submitted,  We  aflSrm  the 
decree  of  the  lower  court.  Affibmed. 

McBbide,  C.  J.,  and  Johns  and  Bennett^  J  J.,  concur. 


Argued  June  27,  affirmed  September  16,  1919. 

RALSTON  V.  BENNETT,  Superintendent  of  Banks. 

(183  Pac.  766.) 

Judgment — ^Erroneoiu  Decree  of  Supreme  OouH  cannot  be  Set  Aside 
by  Suit  to  Vacate. 
1.  An  erroneous  decree  of  tbe  Supreme  Court  cannot  be, set  aside, 
merely  because  erroneous,  bj  an  original  suit,  where  the  court  had 
jurisdiction  of  the  parties  and  of  the  cause. 

[As  to  perpetuation  of  le^l  error,  see  note  in  73  Am.  St.  Bep. 
101.] 

Courts — "Jurisdiction"  Defined. 
&  "Jurisdiction"  is  the  power  to  hear  and  decide. 
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From  Multnomah:  Robebt  G.  Morrow,  Judge. 

In  Bana 

This  is  a  suit  in  the  nature  of  a  bill  of  review  to 
impeach  and  set  aside  a  previous  decree  against  the 
plaintiff  herein  and  in  favor  of  the  defendant  Sargent, 
as  superintendent  of  banks,  wherein  it  was  decreed 
that  the  said  superintebadent  of  banks  should  recover 
from  the  plaintiff  herein  the  sum  of  twenty-four  thou- 
sand two  hundred  ($24,200)  dollars,  and  his  costs  and 
disbursements,  etc. 

The  original  suit  was  brought  by  the  defendant  Sar- 
gent against  the  plaintiff  Ealston,  to  recover  upon  his 
liability  for  245  shares  of  the  capital  stock  of  the 
American  Bank  &  Trust  Company  of  Portland.  It 
was  alleged  in  substance  that  the  corporation  was  in- 
solvent and  was  in  the  hands  of  Sargent,  the  plain- 
tiff, as  superintendent  of  banks,  and  that  said  corpo- 
ration had  issued  the  shares  in  question  to  Balston; 
that  defendant  Ralston,  in  payment  of  the  same, 
agreed  to  transfer  certain  real  property  in  the  City  of 
Portland,  which  it  is  alleged,  he  represented  to  be  of 
the  value  of  $22,200,  and  to  which,  according  to  the 
allegations  of  the  complaint,  he  represented  that  he 
had  a  good  merchantable  title,  which  he  would  trans- 
fer by  warranty  deed  to  said  corporation. 

It  is  further  alleged  that  these  representations  were 
false,  and  as  a  matter  of  fact  that  he  had  at  the  time 
only  a  tax  title  to  the  land  in  question,  of  practically 
no  value;  that  he  never  has  executed  the  warranty 
deed  which  he  agreed  to  execute,  and  that  thereafter, 
said  Ralston  caused  the  manager  and  cashier  of  the 
corporation  to  execute  in  his  favor  an  unauthorized 
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release,  against  all-  claims  dne  from  him  to  the  cor- 
poration. 

This  suit  finally  went  to  trial  in  the  Circuit  Court 
for  Multnomah  County  and  was  decided  in  favor  of 
the  plaintiff  and  against  the  defendant,  who  is  now 
plaintiff  herein.  Ralston,  plaintiff  herein,  appealed  to 
the  Supreme  Court.  The  case,  being  a  suit  in  equity, 
was  tried  de  novo  and  a  decree,  which  is  sought  to  be 
set  aside  herein,  was  adjudged  by  this  court,  and  after- 
wards by  order  and  mandate  of  this  court,  was  entered 
in  the  Circuit  Court  for  Multnomah  County. 

Thereafter,  another  suit  brought  by  the  bank  exam- 
iner against  Waterbury  and  other  subscribers  to  the 
stock  of  the  corporation,  was  decided  by  the  Circuit 
Court  of  Multnomah  County,  and  in  its  turn  came  up 
on  appeal  to  this  court.  It  was  here  heard  before 
Department  No.  1,  and  it  was  held  that  the  complaint 
in  that  cause  was  insufficient  to  support  a  decree  or 
state  a  cause  of  suit,  because  it  did  not  allege  that  the 
defendants  were  stockholders  of  the  corporation  at  the 
time  of  the  commencement  of  the  suit.  The  court  in 
the  latter  case  distinguished  between  that  case  and  the ' 
Ralston  Case,  80  Or.  16  (154  Pac.  759,  156  Pac  416), 
upon  the  grounds  that  the  latter,  which  may  be  re- 
ferred to  as  the  Waterbury  case,  was  in  the  nature  of 
a  winding-up  suit  against  the  original  subscribers  upon 
their  unpaid  liability ;  while  the  suit  in  the  Ealston  case 
was  of  a  different  nature,  being  brought  against  Eal- 
ston, individually  to  recover  the  purchase  price  which 
he  had  agreed  to  pay,  and  actually  attempted  to  pay, 
by  the  fraudulent  transfer  of  the  alleged  worthless 
title  to  the  Portland  property. 

After  the  Waterbury  case  was  decided,  the  plaintiff 
herein  brought  this  suit  to  set  aside  the  decree  in  his 
case,  claiming  that,  the  decision  in  the  Waterbury  case 
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was  inconsistent  j^rith  that  in  his  own  case,  and  that 
under  the  law,  as  stated  in  the  latter  case,  the  com- 
plaint in  his  case,  did  not  state  facts  suflScient  to  con- 
stitute a  cause  of  suit  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr,  Charles  A.  Johns  and  Messrs.  Fulton  d  Bower- 
man,  with  an  oral  argument  by  Mr.  Jay  Bowerman. 

• 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Sidney  J.  Graham. 

BENNETT,  J.— 1.  As  we  view  it,  it  is  ^tirely  un- 
necessary  to  inquire  as  to  whether  or  not  the  decision 
in  the  Waterbury  case  and  the  principles  of  law  there 
announced  are  inconsistent  with  the  decision  in  the 
Ralston  case  sought  to  be  set  aside  herein.  It  seems 
to  be  entirely  settled,  that  however  erroneous  a  decree 
of  the  Supreme  Court  may  be,  it  cannot  be  set  aside, 
upon  the  ground  of  such  errors  alone,  by  an  original 
suit  if  the  court  had  jurisdiction  of  the  party  and  the 
cause. 

In  the  work  of  Mr.  Freeman  on  Judgments,  it  is 
said: 

**A  court  of  equity  will  not  lend  its  aid  unless  the 
party  claiming  its  assistance  can  impeach  the  judg- 
ment by  facts  or  on  grounds  of  which  he  could  not 
have  availed  himself  at  law,  or  was  prevented  from 
doing  it  by  fraud  or  accident  or  the  act  of  the  opposite 
party,  unmixed  with  negligence  or  fraud  on  his  own 
part.  When  a  party  has  once  an  opportunity  of  being 
heard,  and  neglects  to  do  so,  he  must  abide  the  conse- 
quences of  his  neglect.  A  court  of  equity  cannot  re- 
lieve him,  though  the  judgment  is  manifestly  wrong**: 
Vol.  2  (2  ed.),  §  486. 

Mr.  Black  states  the  rule  thus : 
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**The  doctrine  is  fully  established  that  a  court  of 
equity  will  not,  on  the  application  of  the  defendant  in 
a  judgment  at  law,  who  has  had  a  fair  opportunity  to 
be  heard  upon  a  defense  over  which  the  court  pro- 
nouncing the  judgment  had  full  jurisdiction,  set  aside 
the  judgment  or  enjoin  its  enforcement,  simply  on  the 
ground  ^that  it  was  unjust,  irregular  or  erroneous": 
Black  on  Judgments  (2  ed.),  §  367. 

It  is  true  the  learned  writers  referred  to  had  par- 
ticularly in  mind^  suits  to  set  aside  judgments  in  ac- 
tions at  law  rather  than  decrees  in  an  equity  suit;  but 
it  is  obvious  the  same  principles  apply  to  both.. 

In  Washington  Bridge  Co.  v.  Stewart,  3  How.  413, 425 
(11  L.  Ed.  658,  see,  also,  Eose's  U.  S.  Notes),  the 
Supreme  Court  of  the  United  States  by  Mr.  Justice 
Wayne,  says : 

'*The  Supreme  Court  has  no  power  to  review  its  de- 
cisions, whether  in  a  case  at  law  or  in  equity.  A  final 
decree  in  Chancery  is  as  conclusive  as  a  judgment  at 
law.  f  ^  Both  are  conclusive  as  to  the  rights  of  the 
parties  thereby  adjudicated.*' 

2.  There  is  no  claim  that  the  court  did  not  have 
jurisdiction  of  the  parties  in  this  case,  and  it  seems 
clear  that  the  subject  matter  also  was  within  the  juris- 
diction of  the  court.  Jurisdiction  is  defined  as  **the 
power  to  hear  and  decide,"  and  there  is  no  room  for 
question  that  this  court  in  the  original  Ealston  case, 
had  power  to  hear  and  decide  as  to  whether  or  not  the 
complaint  in  that  case  was  sufficient  to  state  a  cause  of 
suit. 

In  Brown  on  Jurisdiction  of  Courts  (2  ed.),  Section 
2,  page  7,  it  is  said : 

**If  there  be  a  petition  that  is  subject  to  be  assailed 
by  demurrer,  if  so  attacked,  and  the  court  having  its 
power  called  in  question,  or  rather  in  action,  decides 
that  the  petition  is  sufficient,  even  although  in  law  it 
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is  insufficient,  still  the  court  is  exercising  jurisdiction ; 
and,  although  the  decision  and  finding  of  the  court  is 
clearly  erroneous,  it  nevertheless  is  exercising  its*  judi- 
cial power,  and  its  failure  to  correctly  decide  on  the 
question  of  the  sufficiency  of  the  petition  does  not  de- 
prive it  of  jurisdiction;  its  decision  is  simply  erro- 
neous/' 

This  seems  to  be  the  principle  uniformly  declared  by 
the  authorities. 

It  may  seem  plausible  at  first  glance  that  a  court 
should  always  correct  its  own  errors,  whenever  called 
to  its  attention,  but  when  we  remember  that  such  a 
doctrine  would  lead  to  repeated  and  unending  litiga- 
tion, ill  which  the  rights  of  the  parties  would  never  be 
finally  determined,  such  a  rule  becomes  at  once  imprac- 
ticable and  impossible.  There  would  seldom  be  a  case 
in  which  the  losing  party  would  not  believe  the  court 
had  declared  the  law  erroneously,  and  no  number  of 
decisions  would  be  likely  to  disabuse  a  disappointed 
litigant  of  such  a  belief. 

In  this  case,  if  Ealston  has  a  right  to  bring  an  origi- 
nal suit  to  set  aside  the  decision  in  his  case,  upon  the 
ground  of  error,  the  Superintendent  of  banks  would 
have  the  right  to  bring  a  like  suit  against  the  winning 
defendants  in  the  Waterbury  case,  and  relitigate  the 
questions  involved  therein.  Indeed,  in  this  very  case, 
if  the  court  had  such  jurisdiction,  and  should  attempt 
to  review  the  previous  decision,  in  whichever  way  we 
might  decide  it,  the  losing  party  would  be  at  liberty  to 
come  into  court  again  for  a  third  time,  on  the  claim 
that  we  had  erred,  or  were  mistaken  in  our  decree;  and 
so  the  processes  of  litigation  would  go  on  intermin- 
ably, and  would  never  reach  a  final  and  ultimate  de- 
cision. As  long  as  there  are  courts  and  human  tribu- 
nals mistakes  and  errors  will  sometimes  occur;  but  it 
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is  better  that  such  ooeasional  errors  shall  standi  than 
that  all  litigation  should  be  left  unending  and  inter- 
minable. 

It  must  not  be  supposed  that  we  are  assuming  in  any 
way  that  the  Ealston  case  was  not  properly  decided,  or 
that  the  distinction  between  that  case  and  the  Water- 
bury  case  was  not  sound  and  well  taken.  "We  are 
simply  refusing  to  relitigate  these  cases  or  to  inquire 
further  as  to  whether  the  principles  announced  therein 
were  just  and  correct,  when  the  causes  have  been  once 
finally  decided  upon  appeal.  Affirmed. 

Judge  Johns  takes  no  part  in  the  consideration  of 
this  case. 


Submitted  on  brief  September  2,  affirmed  September  23,  1919. 

KILLINGSWOETH  v.  PORTLAND/ 

(184  Pae.  248.) 

Municipal  Oorporatioiiji — QuestionB  of  Law  and  Fact  not  Reviewable 
on  Writ  of  Review. 

1.  In  writ  Of  review  proceedings  to  set  aside  street  improvement 
proceedings  and  assessment  of  the  expense  thereof,  the  court  will  not 
consider  question  whether  the  street  improved  was  a  part  of  a  bridge 
approach;  such  question  being  a  question  of  fact,  or  mixed  law  and 
fact,  not  reviewable  under  writ  of  review.  , 

Municipal  Corporations — Clt7  Council's  Determination  as  to  Benefits 
from  Improvement  Conclusive. 

2.  In  yfTit  of  review  proceedings  to  set  aside  street  improvement 
proceedings,  court  will  not  review  question  of  whether  property  assessed 
was  actually  benefited,  or  whether  apportionment  of  ,cost  made  by  as- 
sessment was  just  or  fair;  the  city  councirs  determination  as  to  benefits 
being  conclusive. 

Municipal  Corporations— Viaduct  may  be  Constructed  as  Part  of  Street 
Improvement. 

3.  Amended  Portland  Gitjr  Charter  of  1913,  Section  190,  subdivi- 
sions 1-4,  providing  in  subdivision  4,  that  council  "shall"  levy  tax  for 

*0n  necessity  of  special  benefits  to  sustain  aasessment  for  local  im- 
provements, see  note  in  14  Lb  B»  A,  766.  Bxpobtxa. 
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construction  of  bridge  to  cost  more  than  $15,000,  does  not  preclude 
council  from  providing  for  construction  of  viaduct,  as  part  of  street, 
at  cost  of  more  than  $15,000,  bj  assessment  under  old  charter  Ree- 
tions  373  and  374,  incorporated  into  amended  ebarter  hj  Section  2S4 
of  amended  charter.  ^ 

[As  to  betterments  on  public  lands,  see  note  in  81  Am.  H^ 
Bep.  188.] 

Statutes— Implied  Bepeal  not  Favored. 

4.  Implied  repeals  are  not  favored. 

From  Multnomah :  John  P.  Kavanaugh^  Judge. 

In  Banc. 

The  purpose  of  this  proceeding  is  to  set  aside  by- 
writ  of  review  certain  proceedings  of  the  City  of  Port- 
land, whereby  the  city  authorized  and  entered  upon 
the  improvement  of  Union  Avenue  in  said  city,  from 
the  south  line  of  Bryant  Street  to  the  south  line  of 
Columbia  Slough  Eoad;  and  assessed  the  cost  of  the 
same  to  the  property  in  the  vicinity  of  said  street  and 
supposed  to  be  benefited  thereby.  A  very  large  part  of 
the  improvement  consists  in  the  building  of  a  viaduct 
over  the  railroad  track  of  the  Oregon- Washington 
R.  R.  &  Navigation  Co.,  where  said  track  intersects 
said  Union  Avenue. 

It  is  claimed  by  the  plaintiffs  and  petitioners  for  the 
writ  of  review  that  the  improvement  is  for  the  benefit 
of  the  general  public  and  of  small  if  any  benefit  to  the 
abutting  owners ;  that  the  assessments  are  out  of  pro- 
portion to  the  benefits  conferred  upon  the  different 
pieces  of  property,  and  that  a  part  of  the  property 
assessed  is  not  benefited  at  all,  but  rather  damaged  by 
the  improvements.  It  is  also  claimed  that  the  street 
in  question  is  an  approach  to  the  interstate  bridge 
across  the  Columbia  River,  which  forms  a  link  in  ^he 
Pacific  Highway,  and  that,  therefore,  the  improvement 
should  be  considered  as  a  part  of  said  bridge.  ' 


Sept.  1919.]       KiLLiNGSwoBTH  V.  Portland.  527 

Further,  it  is  claimed  that  by  reason  of  an  amend- 
ment to  the  city  charter,  providing  that  the  city  shall 
levy  taxes  not  to  exceed  oneihalf  mill  on  each  dollar, 
to  provide  for  the  construction  of  bridges  and  the  fill- 
ing of  streets  across  gulches  and  ravines,  the  power, 
which  it  is  conceded  tjie  city  previously  had,  to  assess 
the  costs  upon  the  property  benefited,  is  taken  away 
and  destroyed  and,  therefore,  as  a  matter  of  law,  the 
city  council  was  without  any  jurisdiction  to  make  this 
assessment,  and  the  proceedings  against  the  property 
of  the  petitioners  are  without  jurisdiction  and  void. 

Affirmed. 

For  appellants  there  was  a  brief  submitted  over  the 
names  of  Messrs.  MaLa/rkey,  Seabrook  <&  Dibble  and 
Mr.  M.  A.  Zollinger. 

For  respondents  there  was  a  brief  prepared  by  Mr. 
Walter  P.  La  Roche,  City  Attorney,  and  Mr.  L.  E. 
Lartourette,  Deputy  City  Attorney. 

BENNETT,  J.— 1.  It  seems  clear  that  in  thip  review 
proceeding  we  cannot  inquire  into  the  question  of 
whether  or  not  the  street  improved  was  a  part  of  the 

r 

approach  to  the  Columbia  River  bridge.  That  is  a 
question  of  fact,  or  mixed  law  and  fact,  which  cannot 
be  tried  out  upon  a  writ  of  review.  In  Smith  v.  Port- 
land, 25  Or.  297,  301  (35  Pac.  665),  it  is  said : ' 

**The  authorities  *  *  fully  sustain  the  position  that 
the  writ  of  review  only  brings  up  the  record  of  the 
inferior  court,  and  that  the  Superior  Court,  upon  re- 
view, tries  the  cause  only  by  the  record,  and  only  as  to 
questions  of  jurisdiction,  and  as  to  ^rror  in  proceed- 
ings.   It  will  not  on  review  try  questions  of  fact.'' 
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And  again : 

* '  If  courts  will  not  examine  the  evidence  when  in  the 
record,  they  certainly  will  not  examine  it  when,  as  in 
this  case,  it  is  no  part  thereof/* 

In  Elmore  Packing  Co.  v.  Tillamook  Coimty,  55  Or. 
218,  223  (105  Pac.  898),  it  is  said: 

**A  recital  in  the  petition  of  independent  facts  can- 
not aid  the  record  sought  to  be  reviewed.  It  must 
show  the  facts  presented  by  the  record  from  which  the 
error  appears.'* 

And  in  McCabe-Duprey  Tamiing  Co.  v.  EubanJcs,  57 
Or.  44,  49  (110  Pac.  395,  396),  it  is  said; 

*  *  The  writ  of  review  only  lies  to  review  the  action  of 
the  lower  court,,  when  it  has  exceeded  its  jurisdiction 
or  has  exercised  its  functions  erroneously;  that  is,  in 
a  manner  not  authorized  by  law.  •  *  Error  of  the 
court  in  passing  upon  the  suflSciency  of  the  pleadings 
is  not  an  erroneous  exercise  of  jurisdiction.  Even  if 
error  was  committed,  it  was  done  in  the  rightful  exer- 
cise oi  jurisdiction,  and  is  not  reviewable  in  this  pro- 
ceeding.** 

In  this  case  it  does  not  appear  from  the  record 
brought  up  by  the  writ,  that  the  street  in  question,  or 
the  part  of  the  street  improved,  was  a  mere  approach 
to  the  bridge  in  any  immediate  sense.  Indeed,  it  seems 
to  be  conceded  that  it  was  two  miles  or  more  away 
from  the  bridge.  And  as  far  as  the  record  brought  up 
here  by  the  city  council  shows,  it  was  only  an  approach 
to  the  bridge  in  the  same  sense  that  any  street  or  high- 
way leading  to  the  bridge,  would  be  an  approach.  At 
any  rate,  that  is  a  question  of  fact  which  we  cannot 
inquire  into  in  this  proceeding,  and  we  have  no  definite 
and  certain  means  of  arriving  at  the  truth  in  regard 
thereto. 

2.  Neither  can  we,  in  this  proceeding,  inquire  as  to 
whether  the  property  assessed  was  actually  benefited 
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or  as  to  whether  the  apportionment  of  the  cost  made 
by  the  assessment  was  just  or  fair.  In  King  v.  City  of 
Portland,  38  Or.  402,  429  (63  Pac.  2,  55  L.  E.  A.  812), 
which  is  a  leading  case  in  this  state  npon  this  subject, 
and  in  which  the  question  was  carefully  and  elabo- 
rately considered  by  Mr.  Justice  Wolvbbton,  it  is  said : 

**But  we  are  inclined  to  believe  that  the  better  doc- 
trine deducible  from  adjudged  cases,  including  those 
of  the  Supreme  Court  of  the  United  States,  is  that  the 
assessment  will  be  upheld  wherever  it  is  not  patent 
and  obvious  from  the  nature  and  location  of  the  prop- 
erty involved,  the  district  prescribed,  the  condition  and 
character  of  the  improvement,  the  cost  and  relative 
value  of  the  property  to  the  assessment,  that  the  plan 
or  method  adopted  has  resulted  in  imposing  a  burden 
in  substantial  excess  of  the  benefits,  or  disproportion- 
ate within  the  district  as  between  owners.  *  * 

In  Hughes  v.  Portland,  53  Or.  370,  394  (100  Pac.  942, 
951),  it  is  said  by  Mr.  Justice  B.  S.  Bean,  delivering 
the  opinion  of  the  court : 

*'The  extent  to  which  the  property  is  benefited  and 
the  proportionate  share  of  the  cost,  of  the  improve- 
ment which  shall  be  charged  against  it,  is  left  to  the 
judgment  of  the  council,  and,  when  it  has  exercised  its 
judgment,  its  decision — ^in*  the  absence  of  fraud  or 
demonstrable  mistake  of  fact — ^is  conclusive,  except  as 
a  right  of  appeal  may  be  given  by  the  charter. ' ' 

And  in  Wagoner  v.  La  Grande,  89  Or.  192,  202  (173 
Pac.  305,  308),  it  is  said  by  Mr.  Justice  McCamant, 
quoting  from  Page  &  Jones  on  Taxation : 

'*The  question  of  benefit  to  the  property  owner  is 
not  a  judicial  question  unless  the  court  can  plainly  see 
that  no  benefit  can  exist  and  this  absence  of  benefit  is 
so  clear  as  to  admit  of  no  dispute  or  controversy  by 
evidence. ' ' 

98  Or. 
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And  further: 

**  Plaintiffs  contend  that  the  council  erred  in  fixing 
the  district  to  which  the  expense  should  be  chargeable. 
This  determination  is  a  legislative  act  which  the  court 
cannot  review/' 

These  authorities  seem  to  be  conclusive  in  this  state 
and  they  are  in  line  with  the  general  authorities. 
Cooley  on  Taxation,  Volume  2,  1180,  presents  the 

matter  thus : 

•t 

"With  the  wisdom  or  unwisdom  of  special  assess- 
ments, when  ordered  in  cases  in  which  they  are  admis- 
sible at  all,  the  courts  have  no  concern,  unless  there  is 
plainly  and  manifestly  such  an  abuse  of  power  as  takes 
the  «ase  beyond  the  just  limits  of  legislative  discre- 
tion.'* 

It  is  perfectly  plain  here  that  it  is  not  apparent,  and 
this  court  is  in  no  position  to  say,  that  the  property  in 
question  was  not  benefited  by  this  improvement,  or  to 
pass  intelligently  upon  whether  the  improvement  was 
a  benefit  or  not,  or  if  so  to  what  extent.  Therefore, 
if  the  city  council  had  authority  to  act  in  this  matter 
at  all  and  to  make  an  assessment  of  this  kind  thereon, 
then  its  action  is  beyond  the  power  of  this  court  to  re- 
view in  this  proceeding. 

The  most  seriour  and  difficult  question  in  the  case 
arises  on  the  construction  of  the  provisions  of  the 
amended  charter  authorizing  and  enjoining  the  levy  of 
a  general  tax,  to  make  improvements  of  the  class,  to 
which  viaducts  like  the  one  forming  part  of  this  im- 
provement, belongs.  In  deciding  this  question  it  will 
be  necessary  to  trace  somewhat  the  history  of  the 
authority  for  street  improvements  in  the  City  of 
Portland. 

In  1903  (8p.  Laws  1903,  Chap.  1,  Art.  IV),  the  state 
legislature  granted  to  the  City  of  Portland,  a  charter 
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among  the  provisions  of  which,  in  regard  to  local  im- 
provements, were  the  following: 

**  Section  373.  The  term  *  improve'  and  *  improve- 
ment,' as  used  in  this  chapter  in  reference  to  streets 
shall  be  construed  to  include  all  grading  or  regrading, 
paving  or  repaving,  planking  or  replanking,  macadam- 
izing or  remacadamizing,  graveling  or  regraveling, 
and  all  manner  of  bridge-work  and  roadway  improve- 
ment or  repair  and  all  manner  of  constructing  side- 
walks, crosswalks,  gutters  and  curbs  within  any  of  the 
streets  in  the  City  of  Portland,  or  any  part  of  any  such 
street. 

**  Section  374.  The  Council,  whenever  it  may  deem 
it  expedient,  is  hereby  authorized  and  empowered  to 
order  the  whole  or  any  part  of  the  streets  of  the  City 
to  be  improved,  to  determine  the  character,  kind  and 
extent  of  such  improvement,  to  levy  and  collect  an  as- 
sessment upon  all  lots  and  parcels  of  land  specially 
benefited  by  such  improvements,  to  defray  tKe  whole 
or  any  portion  of  the  cost  and  expense  thereof  and  to 
determine  what  lands  are  specially  benefited  by  such 
improvement  and  the  amount  to  which  each  parcel  or 
tract  of  land  is  benefited.'' 

Section  284  of  the  amended  charter  adopted  in  1913 
continues  the  sections  of  the  old  charter,  in  regard  to 
public  improvements  heretofore  quoted,  as  ordinances 
except  as  the  same  may  be  inconsistent  with  other 
provisions  of  the  new  charter,  that  section  being  as 
follows : 

**  Section  284.'  That  so  much  of  Sections  362  to  421, 
both  inclusive,  of  the  Charter  of  1903,  as  is  not  incon- 
sistent with  the  provisions  of  this  Charter,  shall  re- 
main in  full  force  and  effect  as  ordinances  only  subject 
to  repeal  and  amendment  and  to  the  enactment  of  new 
legislation  by  the  council  in  the  manner  and  subject  to 
the  restrictions  in  this  section  provided  upon  the  sub- 
ject of  improvements  of  whatever  nature  to  be  paid  for 
by  local  assessment.  Such  Sections  shall  be  known  as 
the  Local  Improvement  Code.    No  repeal  of  any  por- 
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tion  thereof,  amendment  thereto  nor  new  legislation 
upon  the  subject  shall  be  made  by  the  ConncU  except 
by  ordinance  which  shall  be  published  in  full  and  in  its 
final  form  in  tbe  City  ofiicial  newspaper  at  least  thirty 
days  before  its  final  passage.  Notice  shall  be  given 
in  the  City  official  newspaper  and  by  publishing  con- 
spicuous advertisements  in  one  or  more  daily  papers 
published  in  the  city  of  Portland,  having  a  circulation 
of  not  less  than  1500  not  less  than  five  times ;  the  last 
of  such  notices  to  be  published  not  less  than  ten  days 
before  the  final  adoption  of  any  such  amendment,  re- 
peal or  new  legislation.  Upon  the  adoption  of  any 
amendment  to  or  the  repeal  of  any  part  of  such  Local 
Improvement  Code  or  the  adoption  of  any  new  legis- 
lation upon  the  subject,  the  whole  Local  Improvement 
Code  shall  be  printed  in  pamphlet  form  and  the  Audi- 
tor shall  be  furnished  with  a  sufficient  number  of  copies 
thereof  for  distribution  to  all  persons  inquiring  for 
the  same.  The  Council,  in  the  exercise  of  its  general 
legislative  powers,  may  provide  in  its  discretion  for 
the  performance  of  any  public  work  by  or  on  behalf  of 
the  City  and  for  the  method  of  payment  thereof,  but 
said  Local  Improvement  Code  must  provide  for  the 
giving  of  not  less  than  ten  days'  notice  by  publication, 
or  by  mailing  to  persons  interested,  (a)  of  the  inten- 
tion to  make  any  improvement,  and  (b)  of  any  pro- 
posed assessment  against  property  owners  ^for  the 
same,  and  the  right  shall  be  preserved  to  the  owners 
of  sixty  per  centum  in  extent  of  the  property  affected 
by  any  assessment  for/ a  local  improvement,  except  for 
street  opening  or  sewers  to  defeat  the  same  by  re^ 
monstrance. ' ' 

Section  190  of  the  new  charter  is  as  follows :  ^ 

**The  Council,  on  or  before  the  31st  day  of  Decem- 
ber in  each  year  shall  levy  upon  all  property  not 
exempt  from  taxation,  taxes  to  provide  for  the  pay- 
ment of  expenses  of  the  City  for  the  ensuing  year  as 
follows : 

*'l.  A  tax  not  to  exceed  8  mills  on  each  dollar  valua- 
tion to  provide  for  the  payment  of  the  general  ex- 
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penses  of  the  City^  including  maintenance  and  repair 
of  sewers  and  paved  streets,  except  as  hereinafter  in 
this  Section  provided,  which  shall  be  credited  to  the 
General  Fund. 

**2.  A  tax  sufficient  to  meet  the  interest  on  the 
bonded  indebtedness  of  the  City,  to  be  credited  to  the 
bonded  indebtedness  interest  fund. 

*^.  A  tax  of  not  less  than  four-tenths  of  one  mill 
on  each  dollar  valuation  for  the  purchase,  payment  or 
redemption  of  the  bonded  indebtedness  of  the  City,  to 
be  credited  to  the  sinking  fund. 

**4.  A  tax  not  to  exceed  one-half  mill  on  each  dollar 
valuation  to  provide  for  the  construction  of  bridges 
elsewhere  than  across  the  Willamette  Eiver,  the  filling 
of  streets  acrofes  gulches  and  ravines,  the  estimated 
cost  of  bridges,  not  to  be  less  than  $15,000  and  the,  fills 
$20,000;  and  the  construction  of  overhead  or  under- 
ground crossings  across  railroad  tracks ;  provided  that 
this  section  shall  not  release  any,  company  or  corpora- 
tion having  a  franchise  or  otherwise  'liable,  from  pay- 
ing its  full  share  of  the  cost  of  construction  of  bridges, 
fills  or  crossings  as  provided  by  the  terms  of  its  fran- 
chise or  otherwise  existing. ' ' 

It  is  contended  by  the  plaintiffs  and  petitioners  that 
subdivision  4  of  the  section  just  quoted  is  inconsistent 
with  the  provisions  of  the  old  improvement  sections, 
which  authorized  the  assessment  of  abutting  property 
for  bridge  work  and  viaducts,  where  such  bridge  work 
is  to  cost  in  excess  of  $15,000 — ^in  other  words,  that 
the  provision  that  the  council  *' shall*'  levy  a  tax  not 
to  exceed  one-half  mill  to  provide  for  the  construction 
of  bridgei^  the  estimated  cost  of  which  is  greater  than 
$15,000,  is  mandatory  not  only  in  tiie  sense  that  it  en- 
joins and  commands  the  levy  of  a  tax,  for  that  pur- 
pose, but  also  in  the  sense  that  it  prohibits  the  building 
of  such  bridges  and  fills  in  any  other  way ;  and  that  it 
impliedly  repealed'  that  part  of  the  sections  carried 
over  into  the  new  improvement  Code  by  Section  284, 
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which  authorized  the  buUdi^ig  of  such  bridges  in  any 
case,  by  assessment. 

3.  We  cannot  approve  of  this  reasoning.  The  effect 
of  it  would  be  that  a  bridge  which  cost  up  to  $14,999 
would  be  built  entirely  by  local  assessment,  while  a 
bridge  costing  $15,001,  or  more,  would  be  built  entirely 
by  general  tax  on  the  public,  without  regard  to  the  fact 
that  it  might  be  of  just  as  great  local  benefit,  as  the 
smaller  bridge  or  fill ;  or  might  be  entirely  local  in  its 
purpose.  Such  a  construction  would  be  obviously  un- 
just and  ought  not  to  be  adopted  unless  the  language 
is  very  plain  and  compelling. 

^It  is  plain  that  a  bridge  or  fill  costing  more  than 
$1 5,000  or  $20,000  might  be  almost  entirely  local  in  its 
purposes.  As,  for  instance,  where  it  was  not  part  of 
any  general  line  of  traflSc,  but  furnished  the  only 
means  of  communication  from  its  own  locality  to  the 
general  city  streets.  In  such  case  there  would  be  no 
public  benefit  except  that  of  furnishing  access  to  the 
particular  locality,  and  this  measure^  of  public  benefit, 
exists  and  must  necessarily  exist,  in  all  local  improve- 
ments. Again,  the  general  public  may  already  have  a* 
direct  means  of  travel,  generally  paralleling  the  line 
of  the  proposed  improvement,  and  the  benefit  of  the 
improvement  may  be  wholly  or  chiefly  to  give  the  abut- 
ting property  access  to  these  general  lines  of  travel  at 
both  ends  of  the  improvement.  In  either  of  these 
cases  it  would  be  plainly  just  that  a  part  or  all  of  the 
expense  of  the  improvement,  including  the  fills  and 
bridges  should  be  assessed  upon  the  abutting  owners. 
We  think  the  provisions  of  Sections  373  and  374  of 
the  old  charter,  carried  into  the  new  by  Section  284, 
and  the  provisions  of  Section  190  of  the  new  charter, 
must  be  construed  together;  and  that  under  their 
terms,  the  city  council  still  has  power  and  it  is  in  its 
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discretion,  and  it  may  at  its  option  (subject  to  the  limi- 
tations of  the  charter)  pay  for  such  bridges  wholly  or 
partly  by  assessment  (if  60  per  cent  of  the  property 
owners  do  not  remoiistrate),  or  if  it  has  funds  for  such 
improvement,  out  of  the  half  mill  tax  provided  by  Sec- 
tion 190.  In  other  words,  the  provision  of  subdivi- 
sion 4,  Section  190,  while  perhaps  mandatory  as  to  the 
levying  of  a  tax,  is  not  mandatory  but  per^nissive  as 
to  what  bridges,  or  what  proportion  of  the  cost  of  such 
bridges,  shall  come  from  that  fund. 

This  conclusion  seems  strengthened  by  the  latter 
clauses  of  Section  284  of  the  new  charter  which,  as  we 
have  seen,  provides: 

**The  council  in  the  exercise  of  its  general  legisla- 
tive power,  may  provide,  in  its  discretion  for  the  per- 
formance of  any  public  work  by  or  on  behalf  of  the 
city  and  for  the  method  of  payment  thereof  *  *  and 
the  right  shall  be  preserved  to  the  owners  of  60  per 
centum  in  extent  of  property  affected  by  any  assess- 
ment for  a  local  improvement,  to  defeat  the  same  by 
remonstrance. '' 

4.  Implied  repeals  are  not  favored  and  it  must  be 
supposed  that  the  charter  intended  to  preserve  the 
provisions  of  Sections  373  and  374,  except  where  the 
same  are  plainly  and  clearly  repugnant  to  some  other 
provisions  of  the  charter.  We  think,  in  this  case,  they 
are  not  at  all  repugnant.  In  Hochfeld  v.  Portland,  72 
Or.  190,  195  (142  Pac.  824),  the  court  had  under  con- 
sideration the  provision  in  the  old  charter,  authorizing 
the  city  to  levy  a  two  mill  tax  on  the  property  of  the 
city,  to  provide  a  fund  for  the  construction  of  bridges 
in  the  city,  which  should  not  cost  less  than  $15,000. 
Mr.  Justice  Burnett,  delivering  the  opinion  of  the 
court,  says : 
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**This  does  not  restrict  the  council  to  any  particular 
manner  of  improving  the  street.  Th«  clause  men- 
tioned is  permissive  and  not  mandatory.'* 

We  think  there  has  been  no  change  in  the  charter, 
which  affects  the  power  of  the  council  in  regard  to  the 
manner  of  building  bridges  or  making  improvements, 
or  takes  away  the  right  to  build  by  assessment,  even  if 
the  levying  of  a  tax  to  provide  a  fund  for  that  purpose 
should  be  'construed  as  mandatory.  It  still  leaves  the 
council  the  discretion  to  build  out  of  that  fund,  or  in 
the  other  ways  provided  by  the  charter,  if  that  fund 
should  be  insufficient  or  if  the  circumstances  are  such 
as  to  make  it  just  to  build  as  a  local  improvement. 

This  construction  seems  to  be  in  line  with  the  au- 
thorities generally  in  similar  cases.  In  Plcmting  Co. 
V.  Tax  Collector,  39  La.  Ann.  455,  458  (1  South.  873, 
876),  there  was  a  levee  district  which  originally  had 
power  to  make  assessments  against  the  property  bene- 
fited to  build  levees.  A  provision  of  the  Constitution 
of  that  state  was  that  the — 

"General  assembly  may  divide  the  state  into  levee 
districts  *  *  to  that  effect  it  may  levy  a  tax  not  to 
exceed  five  mills  on  the  taxable  property  situated 
within  the  boundaries  of  said  district  subject  to  over- 
flow. *' 

It  was  cl9,imed  that  this  provision  was — 

'*A  provision  of  the  means  for  the  exercise  of  the 
prior  power  granted,  which  is  restrictive  and  impliedly 
prohibitive  of  a  resort  to  any  other  means. '* 

But  the  court  refused  to  accept  this  theory,  saying: 

**It  is  obvious  that  the  object  of  the  last  clause  *  * 
was  not  to  exclude  the  power  of  local  assessment  but 
simply  to  confer  the  power  of  taxation.'' 

In  Copelamd  v.  Springfield^  166  Mass.  498  (44  N.  E. 
605),  there  was  a  charter  of  the  city  providing  that  the 
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entire  expense  of  constructing  sidewalks  should  be  as- 
sessed upon  the  abutting  owners.  Afterwards  a  gen- 
eral law  was  passed  applicable  to  all  cities,  providing 
that  such  cities  *'may  construct  walks  in  any  streets 
•  •  and  may  assess  tipon  abutters,  not, more  than  one 
half  of  the  expense. '  ^  The  city  was  proceeding  under 
the  old  law  and  assessing  the  entire  cost  to  the  abut- 
ting owners.  It  was  claimed  the  later  act  repealed  the 
old  law  by  implication,  and  that  the  assessment  was 
invalid.  The  court  held  there  was  not  such  a  repeal 
but  that  both  laws  stood  and  give  the  city  a  choice  of 
remedies. 

In  Boroiigh  of  Greenshurg  v.  Toimg,  53  Pa.  St.  282, 
the  act  in  question,  providing  that  the  city  might  pro- 
vide for  ** improving  the  streets  and  alleys"  and  **also 
to  assess,  levy  and  collect  a  tax  for  such  purposes.'' 
It  was  claimed  that  this  language  excluded  any  power 
to  levy  local  assessments  for  such  purposes  but  the 
court  held  otherwise. 

In  Volume  1,  Page  and  Jones  on  Assessments,  Sec- 
tion  228,  it  is  said : 

**  Accordingly,  of  two  constructions,  one  of  which 
will  caiise  inconsistencies  between  parts  of  statute  in 
pari  materia,  and  the  other  of  which  will  reconcile  the 
statutes  and  prevent  inconsistencies,  the  latter  will 
prevail.  Eepeals  by  implication  are  not  favored. 
Hence,  if  by  one  construction  two  statutes  passed  at 
different  times  may  be  construed  together  so  as  to 
give  full  force  and  effect  to  each,  and  by  another  con- 
struction they  are  inconsistent  so  that  the  later  stat- 
ute will  operate  as  an  implied  repeal  of  the  prior  stat- 
ute, the  former  construction  will  be  preferred." 

And  again  in  Section  237  of  the  same  work  it  is  said : 

*' Since  it  is  within  the  power  of  the  legislature  to 
confer  upon  a  public  corporation  both  the  power  to 
levy  a  general  tax  and  the  power  to  levy  a  local  assess- 
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ment,  with  discretion  to  determine  in  which  method  it 
will  pay  for  the  improvement  in  question,  a  grant  of 
power  by  the  legislature  to  a  public  corporation  author- 
izing it  to  levy  a  geiieral  tax  to  pay  for  a  certain  kind 
of  public  improvement  does  not  abrogate  another  grant 
of  power  authorizing  such  corporation  to  levy  special 
assessments  to  defray  the  expense  of  such  improve- 
ments. ' ' 

Judgment  of  the  lower  court  is  affirmed. 

Affibmed. 


Argued  Jvly  16,  affirmed  September  23,  1919. 

IEWIN  V.  KLAMATH  COUNTY. 

(183  Pac.  780.) 

Counties — ^District  Attorney  Unauthorized  to  Contract  for  Services 
in  Procuring  Evidence, 

1.  Laws  of  1915,  Chapter  141,  Section  24,  requiring  difitrict  attor- 
neys to  prosecute  diligently  persons  violating  the  act  prohibiting 
the  sale  of  intoxicating  liquors,  and  Section  25,  providing  for  pay- 
ment by  the  County  Court  of  expenses  and  disbursements  incurred 
therein  by  and  under  the  direction  of  the  district  attorney,  do  not 
authorize. a  district  attorney  as  the  county's  agent  to  meike  a  specific 
contract  for  services  in  procuring  evidence  specifying  the  amount 
the  county  shall  pay,  in  the  absence  of  statutory  provision  therefor, 
in  view  of  Section  937,  L.  O.  L.,  placing  the  contract  power  with  the 
County  Court.     (Per  Johns  and  McBbidb,  JJ.) 

Counties — District  Attorney  Unauthorized  to  Employ  Agents  to  Ferret 
Out  Violations  of  Liquor  Law. 

2.  The  words  "expenses  incurred  and  disbursements  made  by  and 
under  the  direction  of  district  attorney,"  in  Laws  of  1915,  Chapter 
141,  Section  25,  have  reference  to  ordinary  expenses,  including 
amounts  actually  disbursed,  or  for  which  he  made  himseli  personally 
liable,  such  as  hotel  bills,  railroad  fare,  etc.,  incurred  while  prosecut- 
ing violators  of  prohibition  lew,  but  does  not  include  employment 
of  agents  by  the  month  to  travel  over  the  county  to  ferret  out  pos- 
sible offenders  and  gather  evidence.     (Per  Bbnnett,  J.) 

Bean,  J.,  dissenting. 

From  Klamath :  Fbank  M.  Calkins,  Judge. 
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Department  2. 

The  plaintiflf  alleges  that  at  all  times  hereinafter 
stated  he  was  the  duly  elected,  qualified  and  acting  dis- ' 
trict  attorney  in  and  for  Klamath  County  and  that  as 
such  district  attorney  and  as  agent  of  the  defendant, 
under  the  provisions  of  Chapter  141  of  Laws  of  1915, 
he  employed  one  Wynn  *  Ho  do  and  perform  labor  for 
the  defendant  in  and  about  procuring  evidence  in  the 
matter  of  the  illegal  sale  of  intoxicating  liquors  in 
Klamath  County,  Oregon,  and  obtaining  and  attempt- 
ing to  obtain  evidence  in  prosecuting  violators''  of 
the  prohibition  law,  at  an  agreed  and  stipulated  price 
of  $85  per  month  from  January  19,  1916,  to  February 
19, 1916 ;  and  from  February  19, 1916,  to  May  19, 1916, 
' '  at  the  agreed  and  stipulated  price  at  the  rate  of  $100 
per  month/' 

There  are  four  causes  of  action,  all  of  a  like  nature 
and  founded  upon  similar  allegations,  making  a  total 
of  $911.10,  assigned  to  tiie  plaintiff,  who  was  then  such 
district  attorney,  and  for  which  he  prays  judgment 
against  the  county.  It  appears  from  the  complaint 
that  the  plaintiff  as  district  attorney  audited  and 
approved  the  claims  against  the  county  for  such 
alleged  services  and  that  the  claims  were  presented  to 
and  disallowed  by  the  defendant. 

The  answer  admits  that  the  plaintiff  was  district 
attorney  at  the  time  alleged,  but  denies  ''that  John 
Irwin  was  the  agent  of  the  defendant  under  the  provi- 
sions of  Chapter  141  of  the  General  Laws  of  the  State 
of  Oregon,  for  the  year  1915,  or  under  the  provisions 
of  any  other  law.''  It  further  denies  that  he  employed 
Charles  D.  Wynn  or  any  other  person  for  and  on  be- 
half of  the  defendant,  denies  every  allegation  in  para- 
graph 2  of  the  complaint,  ''excepting  defendant  admits 
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that  the  claim  mentioned  was  filed  and  that  the  defend- 
ant disallowed  the  same/'  and  denies  each  and  every 
other  allegation  of  the  complaint.  Similar  denials  are 
made  to  each  cause  of  action. 

As  a  further  and  separate  answer,  the  defendant 
alleges  that  at  such  times  Marion  Hanks  was  the  duly 
elected  and  qualified  county  judge ;  that  F.  H.  McCor- 
nack  and  John  Hagelstein  were  commissioners  of  such 
county ;  that  as  such  oflScers  they  had  *  *  the  gfeneral  care 
and  management  of  the  county  property,  funds  and 
business  of  Klamath  County,  Oregon' ';  that  C.  C.  Low 
was  the  sheriff  and  that  John  Ir;win,  the  plaintiff,  was 
the  district  attorney;  that  the  defendant  never  em- 
ployed Wynn,  Otis,  Moore  or  Bardin,  the  assignors  of 
the  plaintiff,  or  either  of  them, '  *  to  do  or  perform  any 
labor  for  the  defendant  in  and  about  procuring  evi- 
dence in  the  matter  of  the  sale  of  intoxicating  liquors 
or  in  obtaining  or  attempting  to  obtain  evidence  in 
prosecuting  violators  of  the  laws  of  the  State  of  Ore- 
gon''; that  the  plaintiff  was  never  authorized  to  em- 
ploy them,  and  that  neither  of  them  ever  rendered  any 
service  to  Klamath  County,  as  alleged  or  otherwise. 
As  an  affirmative  defense  it  is  alleged  that  the  officers 
of  Klamath  County  were  at  any  and  all  times  ready 
and  willing  to  aid  and  assist  the  district  attorney  in 
obtaining  evidence  and  prosecuting  violators  of  the 
prohibition  law,  and  the  employment  of  such  indi- 
viduals for  this  purpose  was  unnecessary  and  imau- 
.  thorized. 

After  his  motion  to  strike  was  overruled,  the  plain- 
tiff filed  a  general  demurrer  to  the  further  and  sepa- 
rate answer,  which  was  overruled,  and  the  defendant 
then  filed  a  reply  in  the  nature  of  a  general  denial.  A 
jury  was  waived  and  trial  was  had  before  the  court, 
which  found  for  the  defendant.    Judgment  was  en- 
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tered  against  the  plaintiff  for  costs,  from  which  he 
appeals,  assigning  sixteen  different  errors,  the  sub- 
stance of  which  is  that  the  court  ''erred  in  determin- 
ing the  facts  in  the  case''  and  ''should  have  rendered 
judgment  for  the  plaintiff."  Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.H.A.  Henner. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  J.  Ferguson. 

JOHNS,  J. — 1.  The  complaint  is  founded  upon  a 
specific  contract  between  the  plaintiff  as  district  attor- 
ney and  agent  of  the  defendant,  to  recover  the  agreed 
and  stipulated  price  of  alleged  services  rendered  by 
Wynn  and  others  to  the  defendant.  It  is  contended 
that  the  plaintiff  as  such  district  attorney  had  legal 
authority  to  make  such  contracts;  that  he  did  make 
them  and  that  by  reason  thereof  the  county  is  liable 
for  the  amount  of  the  agreed  price.  In  a  measure  this 
involves  the  construction  of  Chapter  141,  Laws  of  1915, 
known  as  the  Prohibition  Act,  and  the  powers  and 
duties  of  the  district  attorney  under  this  act.  The 
primary  purpose  of  this  law  is  to  prohibit  the  manu- 
facture and  sale  of  intoxicating  liquors  and  to  make  it 
the  duty  of  city,  county  and  state  officers  to  see  that  it 
is  enforced.  Section  24  of  the  act  provides  that  "it 
shall  be  the  duty  of  the  district  attorneys  in  this  state 
to  diligently  prosecute  any  and  all  persons  violating 
any  provisions  of,  and  otherwise  to  enforce,  this  act  in 
their  respective  counties*' ;  that  for  any  failure  or  neg- 
lect to  perform  such  duty  the  officer  shall  be  deemed 
guilty  of  a  misdemeanor  and  subjected  to  fine  and  im- 
prisonment, and  that  whenever  any  prosecuting  officer 
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shall  fail  or  neglect  to  enforce  these  provisions,  the 
Governor,  as  the  chief  executive  officer  of  the  state, 
shall  appoint  prosecutors  in  his  discretipn,  who  shall 
perform  like  duties  and  have  like  powers  as  the  dis- 
trict attorney.    Section  25  provides : 

^^All  expenses  incurred  and  disbursements  made  by 
or  under  the  direction  of  the  district  attorney,  or  the 
prosecutor  appointed  by  the  Governor,  in  obtaining  or 
attempting  to  obtain  evidence,  or  otherwise,  in  prose- 
cuting violators  of  this  act,  shall  be  paid  by  the  County 
Court  of  the  county  in  which  violation  shall  be  alleged 
to  have  been  committed,  upon  the  voucher  of  said  dis- 
trict attorney  or  prosecutor  appointed  by  the  Gov- 
ernor, out  of  the  general  fund  of  said  county/' 

The  alleged  services  were  performed  at  the  instance 
and  request  of  the  district  attorney  and  not  by  a  prose- 
cutor appointed  by  the  Governor. 

There  was  a  general  denial  of  the  contract  and  the 
performance  of  services.  The  case  was  tried  without 
a  jury  by  the  court,  which  found  for  the  defendant 
Assuming,  without  deciding,  that  all  expenses  in- 
curred by  the  district  attorney  should  be  paid  by  the 
County  Court,  the  statute  does  not  authorize  the  dis- 
trict attorney  as  the  agent  of  the  county  to  make  a  spe- 
cific contract  for  such  services  or  to  define  br  specify 
the  amount  which  the  county  shall  pay,  and  in  the 
absence  of  statutory  provision  the  district  attorney 
would  not  have  the  legal  right  to  execute  a  contract 
which  would  be  binding  on  the  county.  Section  937, 
L.  0.  L.,  enacted  in  1862,  provides  that  the  County 
Court  has  the  authority  and  powers  pertaining  to 
county  commissioners  to  transact  county  business  and 
that  it  shall  have  **the  general  care  and  management 
of  the  county  property,  funds  and  business  where  the 
law  does  not  otherwise  expressly  provide.*'    Without 
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an  express  provision  in  the  statute  o^  an  authorized 
contract,  a  county  should  be  required  to  pay  only  the 
reasonable  value  of  any  services  or  labor  performed. 
In  the  case  of  Brewster  v.  Springer,  80  Or.  68  (156  Pac. 
433),  upon  which  the  plaintiff  relies,  the  statute  ex- 
pressly provided  the  compensation  in  dispute.  There 
is  no  such  provision  in  Section  25  of  the  Prohibition 
Act.  If  the  county  is  liable  for  the  alleged  services, 
it  is  liable  only  for  the  reasonable  value  thereof.  The 
plaintiff  seeks  to  recover  upon  a  specific  contract  for 
services  rendered  at  an  agreed  and  stipulated  price, 
and  does  not  allege  or  prove  the  rea^sonable  value 
thereof.  '  ( 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 

Affibmed. 

McBride,  C.  J.,  concurs. 

BENNETT,  J.,  Concurring  in  Eesult.— I  concur  in 
the  result  reached  by  Mr.  Justice  Johns. 

2.  I  think  the  words  *' expenses  incurred  and  dis- 
bursements made  by  or  under  the  direction  of  the,  dis- 
trict attorney '*  had  reference  to  ordinary  expenses 
and  disbursements  of  such  officer,  which  he  either  actu- 
ally disbursed  or  for  which  he  made  himself  person- 
ally liable,  such  as  hotel  bills,  railroad  f&re,  etc.,  which 
were  incurred  while  in  the  prosecution  of  violators  of 
the  prohibition  law. 

It  was  not,  it  seems  to  me,  the  intention  of  the  legis- 
lature to  give  the  district  attorney  power,  under  this 
clause,  to  employ  agents  by  the  month  to  travel  over 
the  country  in  the  ferreting  out  of  possible  offenders 
of  this  kind. 

If  the  district  attorney  has  this  power  it  must  also 
belong  to  any  of  the  special  prosecutors  appointed  by 
the  Governor,  as  the  two  are  coupled  together  in  the 
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clause  in  regard  to  expenses.  Again,  if  both  the  dis- 
trict attorney  and  any  other  prosecutor  appointed  by 
the  Governor,  have  the  power  to  employ  agents  and 
fix  their  fees,  then  these  other  agents  if  directed  by 
the  district  attorney  or  the  special  prosecutor,  may  in 
their  turn  appoint  still  other  agents  and  so  the  process 
might  go  on  unendingly. 

It  seems  to  me  this  construction  should  not  be  given 
to  the  act  unless  the  language  employed  by  the  legis- 
lature is  entirely  plain  and  compelling.  If  the  legis- 
lature had  intended  anything  of  this  kind  it  would  no 
doubt  have  plainly  provided  that  the  district  attorney 
might  appoint  and  employ  other  agents.  Any  such 
authority  to  involve  the  counties  in  liability  by  the 
wholesale  ought  not  to  be  implied  from  any  doubtful 
or  uncertain  words. 

BEAN,  J.,  Dissenting. — This  appeal  is  taken  by  the 
plaintiff.  It  involves  the  payment  of  expenses  in- 
curred in  1916  under  the  direction  of  the  district  attor- 
ney for  that  county  in  obtaining  or  attempting  to 
obtain  evidence  of  a  violation  of  Chapter  141,  Laws  of 
1915,  relating  to  intoxicating  liquors.  The  district 
attorney  employed  certain  persons  to  act  as  detectives. 
They  were  to  make  an  investigation  and  endeavor  to 
obtain  such  evidence.  That  oflScer  duly  certified  to  the 
claims  for  such  expenses,  and  the  same  were  presented 
to  the  County  Court  for  that  county  and  disallowed, 
whereupon  an  assignment  of  the  claims  was  made  to 
the  plaintiff,  and  an  action  instituted  to  collect  the 
amounts.  As  indicated  in  the  brief  on  behalf  of  de- 
fendant, there  is  no  dispute  in  regard  to  facts.  The 
defendant  contends  that  the  claims  are  not  legal  claims 
against  the  county,  principally  for  the  reason  that  they 
were  never  authorized  by  the  County  Court.    It  is 
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also  urged  that  the  incurrence  of  the  indebtedness  was 
unnecessary,  that  the  regular  ofl&cers  of  the  county 
were  able  and  willing  to  give  every  assistance  to  the 
district  attorney  in  the  enforcement  of  the  law,  and 
that  consequently  the  district  attorney  was  without 
power  to  bind  the  county  or  to  engage  the  services  of 
the  so-called  detectives. 

It  is  also  asserted  on  behalf  of  the  defendant  that 
the  plaintiff  failed  to  show  that  there  had  been  viola- 
tions of  the  prohibition  law  in  Klamath  County,  or  that 
the  regular  oflScers  of  the  county,  and  City  of  Klamath 
Falls  refused  or  failed  to  assist  the  prosecutor  in  the 
enforcement  of  the  law. 

It  seems  that  it  is  a  sufficient  answer  to  the  conten- 
tion made  on  behalf  of  the  defendant  that  the  very 
language '  of  the  act.  Section  25,  plainly  requires 
the  County  Court  to  pay  such  expenses  ''upon  the 
voucher''  of  the  district  attorney  or  prosecutor,  ap- 
pointed by  the  Governor,  out  of  the  general  fund  of 
the  county.     That  section,  inter  alia  commands  that: 

''AH  expenses  incurred  and  disbursements  made  by 
or  under  the  direction  of  the  District  Attorney,  or  the 
prosecutor  appointed  by  the  Governor,  in  obtaining  or 
attempting  to  olMiain  evidence,  or  otherwise,  in  prose- 
cuting violators  of  this  Act,  shall  be  paid  by  the  County 
Court  of  the  county  in  which  violation  shall  be  alleged 
to  have  been  committed,  upon  the  voucher  of  said  Dis- 
trict Attorney  or  prosecutor  appointed  by  the  Gov- 
ernor, out  of  the  general  fund  of  said  county." 

In  other  words,  the  statute  is  mandatory  and  the 
County  Court  under  its  terms,  when  such  expenses 
have  been  incurred  and  properly  certified  to  and 
vouched  for  by  the  district  attorney  or  prosecutor, 
has  no  other  recourse  except  to  allow  them  to  pay  the 
same.    It  is  urged  on  behalf  of  the  county  that  the 
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employment  of  a  detective  or  attempting  to  obtain  evi- 
dence in  regard  to  the  violation  of  the  statute  rests 
solely  with  the  County  Court ;  that  it  is  a  judicial  mat- 
ter and  the  district  attorney  is  not  authorized  to  per- 
form such  a  function.  The  application  of  the  prin- 
ciple involved  is  not  new.  In  Brewster  v.  Springer, 
80  Or.  68  (156  Pac.  433),  a  similar  question  was  in- 
volved. There  the  water  commissioner  incurred  ex- 
penses  of  a  water-master  and  vouched  the  same  to  the 
County  Court  under  Section  6619,  L.  0.  L.,  and  the 
county  resisted  the  payment  of  the  amount.  In  that 
case,  Mr.  Justice  Eakin  said : 

**  Where  the  claim  is  properly  presented  in  the  man- 
ner hereinbefore  indicated,  we  think  the  County  Court 
has  no  discretion  to  refuse  to  aHow  it.  Section  6619, 
L.  0.  L.,  is  mandatory.  It  provides  that  upon  the 
presentation  by  the  water-master  of  his  claim,  ap- 
proved by  the  division  superintendent  and  accom- 
panied by  the  written  demand  of  the  water  users,  the 
County  Court  shall  allow  it.  A  claim  so  approved 
and  accompanied  with  the  demand,  if  the  services  were 
rendered  upon  the  demand  of  the  water  users,  is  abso- 
lutely conclusive  upon  the  County  Court.  If  the  ser- 
vices were  rendered  upon  the  order  of  the  division 
superintendent,  the  claim,  if  approved  by  him,  is  like- 
wise conclusive,  and  the  court  cannot  go  behind  such 
approval. ' ' 

The  same  question  was  before  this  court  again  in 
Brewster  v.  Croak  County,  81  Or.  435  (159  Pac.  1031), 
and  the  principle  annunciated  by  Mr.  Justice  Eakin 
was  applied  and  the  statute  enforced.  As  to  the  act 
being  a  judicial  one  for  the  County  Court  instead  of 
for  the  district  attorney,  a  similar  question  was  passed 
upon  by  this  court  in  Evanhoff  v.  State  Indifstrial 
Accident  Commission,  78  Or.  503  (154  Pac.  106).  In 
that  case  it  was  urged  that  the  act  in  question  con- 
ferred  judicial  and   legislative  functions   upon   the 
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Industrial  Accident  Commission,  and  was  therefore  in 
contravention  of  Article  HI,  Section  I,  of  the  Con- 
stitution. Mr.  Justice  McBeide  disposed  of  the  ques- 
tion at  page  515  of  the  opinion  (154  Pac.  1, 10),  in  the 
following  language: 

'^This  identical  question  is  passed  upon  adversely 
to  plaintiff's  contention  in  Re  Willow  Creek,  at  pages 
610,  611  of  74  Or.  (144  Pac.  505,  146  Pac.  475),  and 
that  opinion  and  the  authorities  there  cited  are  so  con- 
clusive as  to  render  further  discussion  of  the  subject 
unnecessary/' 

On  page  516  of  78  Or.  (on  page  110  of  154  Pac),  the 
same  learned  jurist  said  after  quoting  Article  VII, 
Section  1,  of  the  Constitution,  as  amended  in  1911  (see 
Laws  of  1911,   page  7) :  ^ 

''It  would  appear  that  the  power  of  the  legislature 
or  of  the  people  to  confer  judicial  powers  upon  any 
tribunal  which  it  or  they  may  select  is,  by  the  force  of 
this  amendment,  practically  an  unlimited  one  so  long 
as  the  different  functions  of  government,  executive, 
legislative  and  judicial  are  not  so  blended  as  to  con- 
travene Section  1,  Article  III,  of  the  Constitution, 
which,  as  shown  in  the  case  last  cited,  is  not  the  case 
here.** 

We  apprehend  that  the  same  rule  of  construction 
would  be  adopted  in  considering  a  statute  enacted  for 
the  purpose  of  decreasing  the  use  of  whisky  as  a  bev- 
erage, that  would  be  applied  to  one  passed  to  facilitate 
the  use  of  water.  Indeed,  Section  937,  L.  0.  L.,  pro- 
viding that  the  County  Court  shall  have  authority  and 
powers  pertaining  to  county  commissioners  to  trans- 
act county  business,  and  that  it  shall  have  *'the  gen- 
eral care  and  management  of  the  county  property, 
funds,  and  business,  where  the  law  does  not  otherwise 
expressly  provide"  seems  to  contemplate  that  the 
legislature  may  at  any  time  enact  a  law  for  the  man- 
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agement  of  the  county  business  by  an  official,  or  a 
tribunal,  other  than  the  County  Court.  In  Flagg  v, 
Marion  County,  31  Or.  18  (48  Pac.  693);  it  was  held 
that  the  power  expressly  conferred  on  the  county  clerk 
by  Section  47  of  the  statute  commonly  known  as  the 
'^Australian  Ballot  Law"  (Laws  1891,  pp.  14,  23),  to 
cause  the  official  ballots  to  be  printed,  implies  the 
power  to  bind  the  county  by  a  contract  for  such  print- 
ing, subject  to  the  limitation  that  the  price  agreed  to 
be  paid  must  be  reasonable.  And  in  the  case  of  Bur- 
rell  V.  City  of  Portland,  61  Or.  105,  at  page  111  (121 
Pac.  1,  at  page  3),  this  court  said: 

'*  Whenever  a  power  is  given  by  statute,  everything 
necessary  to  make  it  effectual  is  implied.  It  is  a  well- 
established  principle  that  statutes  containing  grants  of 
power  are  to  be  construed  so  as  to  include  the  author- 
ity to  do  all  things  necessary  to  accomplish  the  object 
of  the  grant.  The  grant  of  an  express  power  carries 
with  it  by  necessary  implication  every  other  power 
necessary  and  proper  to  the  execution  of  tl\e  power  ex- 
pressly granted:  Lewis'  Sutherland,  Statutory  Con- 
struction, §508.'* 

As  to  the  contention  that  the  district  attorney  could 
only  incur  such  expenses  after  an  indictment  was  re- 
turned or  a  complaint  filed  and  a  prosecution  was  actu- 
ally pending  for  a  violation  of  the  statute,  a  reading 
of  the  statute  indicates  that  it  contemplates  that  the 
investigation  to  be  made,  or  the  endeavor  to  obtain 
evidence  of  the  violation  of  the  law,  is  for  the  purpose 
of  ascertaining  whether  or  not  there  has  been  an  in- 
fraction of  the  statute;  and  if  a  breach  of  the  law  is 
detected  that  the  ex^idence  thus  obtained  will  be  used 
in  the  prosecution  of  the  violator.  While  it  may  be 
true  that  the  law-breakers  would  desire  that  no  means 
be  afforded  for  obtaining  evidence  of  a  violation. of 
the  prohibition  law  before  a  criminal  action  was  actu- 
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ally  pending  in  conrt,  as  in  that  event  there  would 
probably  be  few,  if  any,  prosecutions  for  a  violation 
of  this  statute,  it  would  not  be  charitable  to  entertain 
the  view  that  the  lawmakers  had  any  such  intent  in 
mind.  The  law  is  drastic,  and  plainly  provides  for  a 
rigid  enforcement  thereof.  By  Section  24,  the  dis- 
trict attorney  is  enjoined  to  diligently  prosecute  all 
persons  violating  any  of  the  provisions  of  the  act,  and 
to  enforce  the  law.  If  any  di^rict  attorney,  or  prose- 
cuting officer  fails,  neglects  or  refuses  faithfully  to 
perform  any  duty  imposed  upon  him  by  the  act,  pro- 
vision is  made  that  upon  conviction  thereof  such  offi- 
cial shall  be  punished  by  a  fine  or  imprisonnaent  in  the 
county  jail,  and  such  conviction  requires  a  forfeiture 
of  his  office.  It  provides  that  in  case  of  the  inability 
or  neglect,  or  refusal  of  any  prosecuting  officer  to  en- 
force the  provisions  of  this  act,  the  Governor  shall 
appoint  as  many  prosecutors  as  he  may  deem  neces- 
sary; and  designate  their  salary  or  compensation. 
Section  25  plainly  provides  that  the  salary  or  compenr 
sation  allowed  under  this  act  shall  be  paid  by  the 
County  Court  of  the  county  to  which- said  prosecutor 
may  be  assigned,  and  also  in  compulsory  terms  re- 
quires that  all  expenses  incurred  and  disbursements 
made  by  or  under  the  direction  of  the  district  attor- 
ney, or  the  prosecutor  appointed  by  the  Governor,  in 
obtaining  or  attempting  to  obtain  evidence,  or  other- 
wise, in  prosecuting  violators  of  this  act,  shall  be  paid 
by  the  County  Court  of  the  respective  county.  The 
law  does  not  make  it  necessary  that  the  district  attor- 
ney shall  show  that  there  have  been  violations  of  the 
law  nor  that  there  has  been  a  failure  on  the  part  of 
the  regular  officers  to  assist  in  the  enforcement  thereof, 
as  a  condition  precedent  to  the  employment  of  a  de- 
tective and  the  incurring  of  expenses  to  be  'paid  by  the 
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county.  That  part  of  the  statute  relating  to  expendi- 
tures like  those  involved  herein  was  obviously  inserted 
to  overcome  the  difficulty,  portrayed  in  the  case  of  Cun- 
ningham V.  U^natUla  County,  57  Or.  517  (112  Pac. 
437,  37  L.  E.  A.  (N.  S.)  1051).  There  the  payment  of 
the  services  of  a  detective  employed  in  procuring  evi- 
dence against  the  offenders  against  the  local  option 
law  which  were  ordered  to  be  paid  by  the  County  Court 
was  contested  by  a  taxpayer. 

It  seems  to  the  writer  that  it  was  plainly  the  intent 
of  the  lawmakers  not  only  to  requirfe  a  diligent  inves- 
tigation and  enforcement  of  the  prohibition  law,  but 
also  to  provide  the  means  of  defraying  expenses 
thereby  incurred  by  the  prosecutor.  The  result  of  the 
efforts  made  under  the  direction  of  the  district  attor- 
ney and  some  of  the  prosecutions  instituted  are 
mentioned  in  the  record.  The  reasonableness  of  the 
amount  of  the  expenses  incurred  is  not  questioned  in 
this  proceeding.  The  facts  are  practically  undis- 
puted. 

Under  the  authority  of  the  cases  above  cited  hereto- 
fore presented  to  Ijhis  court,  the  judgment  of  the  lower 
court  should  be  reversed,  and  judgment  entered  as 
prayed  for  in  the  complaint. 
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Argued  June  26,  affirmed  September  16,  rehearing  denied  Sept!ember 

30,  1919. 

BICE  V.  DOUGLAS  COUNTY. 

(183  Pac.  769.) 

Highways— Saying  Clanse  of  Bepeallng  Statute  Presenres  AU  BoaA 
ImproTementB  Pending. 

1.  The  saving  clause  of  the  County  Boad  Act  of  May  20,  1917,  pro- 
viding that,  notwithstanding  repeal  of  existing  statutes,  such  statutes 
should  continue  in  force  for  purposes  of  completion  of  any  highway 
proceedings  previously  instituted,  covers  the  case  of  a  highway  pro- 
ceeding instituted  under  Laws  of  1903,  page  264,  Section  11  (Sections 
6284-6286,  L.  O.  L.),  the  intention  of  the  legislature  having  been 
to  preserve  all*pending  proceedings  for  establishment  of  roads. 

Statutes — Statutes  Should  not  be  Oonstmed  Betrospectiyely  to  Inter- 
fere With  Judicial  Proceedings. 

2.  Unless  there  is  a  clear  intent  to  the  contrary,  statutes  should 
not  be  construed  retrospectively,  or  so  as  to  interfere  with  pending 
judicial  proceedings. 

Highways — ^Wlien  Court  Opening  Highway  may  Follow  Old  or  Kew 
Procedure. 

3.  In  view  of  the  saving  clause  of  the  highway  statute  of  May  20, 
1917,  after  the  going  into  effect  of  such  new  statute,  repealing  prior 
statutes,  the  County  Court,  in  opening  a  county  road,  could  follow 
either  the  old  or  the  new  procedure  in  a  pending  proceeding  instituted 
under  the  old  statutes. 

Highways— When  Evidence  of  Posting  of  Notices  for  Establishing 
Highway  Sufficient. 

4.  In  a  proceeding  to  establish  a  county  road,  instituted  under  Laws 
of  1903,  page  264,  Section  11  (Sections  6284-6286,  L.  O.  Jj.),  and 
continuing  under  the  new  and  repealing  statute  of  May  20,  1917 
(Laws  1917,  p.  1^88),  posting  of  notices  in  three  public  and  con- 
spicuous places  in  the  vicinity  of  the  road,  and  one  on  the  bulletin- 
board  at  the'  county  courthouse,  held  a  compliance  with  law,  so  that 
an  affidavit  statiuflr  that  one  copy  of  the  notice  was  posted  in  a  public 
and  conspicuous  place  near  the  center  of  the  proposed  road  was  suffi- 
cient proof,  the  center  of  a  road  being  a  point  in  the  middle  of  the 
road  equidistant  from  the  termini. 

Time— Piling  Beport  of  Establishment  of  Highway  Day  After  Holi- 
day Sufficient. 

5.  It  being  impossible  to  file  on  June  5th,  the  day  of  the  general 
primary  election,  and  a  public  holiday  by  proclamation  of  the  Gov- 
ernor, the  report  of  viewers  and  county  surveyor  directed  to  locate 
a  proposed  county  road,  a  filing  on  the  next  day  was  sufficient,  and 
the  court  did  not  lose  jurisdiction  because  the  report  was  not  filed 
em  the  holiday,  as  prescribed  in  the  order. 

[As  to  exclusion  or  inclusion  of  Sunday  or  holiday  in  computa- 
tion of  time,  see  note  in  Ann.  Gas.  1917E,  942.] 
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Highways— When  Notes  of  Viewers  and  Surreyor  Sufficient. 

6.  "Where  field-notes  of  the  county  surveyor  and  viewers  of  a  pro- 
posed county  road  showed  the  beginning  point  and  terminus  of  the 
road,  and  every  angle,  direction  and  distance  between  the  point  of 
beginning  and  the  terminus,  their  preliminary  report  substantially 
complied  with  the  act  of  May  20,  1917  (Laws  1917,  p.  588),  and  the 
road  was  duly  established  by  order  to  that  effect;  the  placing  of  per- 
manent monuments,  etc.,  not  being  necessary  to  constitute  the  road 
a  public  highway,  while  failure  to  make  final  survey  and  to  monument 
the  road  does  not  avoid  the  order  of  establishment. 

Highway— Bight  to  Review  Establishment  not  Waived  by  Appeal 
from  Assessment. 

7.  The  right  to  review  proceedings  to  establish  a  county  road  or 
highway  is  not  waived  by  an  appeal  from  the  assessment  of  damages 
to  premises  through  which  the  road  is  laid  out. 

Highwajrs — Qualification  of  Viewers  Sni&clently  Sho^  by  Beport. 

8.  The  recital  in  the  report  of  viewers  of  a  (>roposed  county  road 
or  highway  that  before  commencing  their  labors  they  took  an  oath 
faithfully  and  impartially  to  discharge  the  duties  of  their  appoint- 
ment is  sufficient  showing  that  the  viewers  qualified  as  required. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Department  1. 

This  proceeding  was  brought  to  review  the  action  of 
the  County  Court  of  Douglas  County  in  establishing 
a  county  road  through  plaintiffs'  premises.  On  the 
twenty-third  day  of  April,  1917,  a  petition  was  filed  in 
the  County  Court,  sufficiently  specifying  the  termini 
and  general  route  of  the  proposed  road,  with  the  fol- 
lowing proof  of  posting  of  notices,  omitting  the  formal 
parts  of  the  affidavit: 

''I,  G.  0.  Willis,  being  first  duly  sworn  on  oath  say 
that  I  posted  three  notices  (a  copy  of  which  is  hereto 
annexed)  of  the  proposed  road,  in  the  following  places, 
to-wit:  One  at  the  beginning  of  said  proposed  road; 
one  at  the  termination  of  said  proposed  road,  and  one 
near  the  center  of  said  proposed  road,  all  being  public 
and  conspicuous  places  in  the  vicinity  of  said  proposed 
road,  and  in  Douglas  County,  Oregon,  and  one  at  the 
Court  House  door  in  Roseburg,  Douglas  County,  Ore- 
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gon,  30  days  prior  to  the  presentation  of  the  petition 
herewith,  to  wit:  on  March  23d,  1917.*' 

Ori  May  2,  1917,  the  County  Court  made  an  order  in 
the  usual  form,  appointing  M.  R.  Germond  county  sur- 
veyor, and  J.  B.  Large  and  John  L.  Chapman  viewers, 
and  directing  them  to  meet  at  the  beginning  point  of 
said  road,  as  described  in  the  petition,  on  the  twenty- 
fifth  day  of  May,  1917,  and  view  out  and  locate  said 
road  upon  the  most  practical  and  feasible  route,  to 
assess  damages  and  benefits,  and  to  make  an  estimate 
of  cost  of  opening  the  road,  and  to  make  such  other 
recommendations  or  give  such  information  for  ^or 
against  the  location  thereof,  as  might  be  useful,  and 
file  their  report  on  or  before  June  5,  1917.  June  5, 
1917,  being  a  public  holiday,  the  report  was  filed  the 
next  day,  June  6th. 

The  method  of  procedure,  required  at  the  time  the 
petition  was  filed,  is  set  forth  in  Section  11,  p.  264,  Gen. 
Laws  1903,  which  section  constitutes  Sections  6284, 
6285,  6286,  L.  0.  L.  We  quote  the  original  statute,  as 
the  sectionizing  is  somewhat  confusing. 

*' Section  11.  It  shall  be  the  duty  of  the  board  of 
county  road  viewers,  after  receiving  at  least  five  days' 
previous  notice  by  one  of  the  petitioners,  to  meet  at 
the  time  and  place  specified  in  the  notice  of  the  County 
Court  aforesaid,  or  within  five  days  thereafter,  and 
after  taking  an  oath  or  affirmation,  if  not  already  a 
sworn  officer,  faithfully  and  impartially  to  discharge 
the  duties  of  their  appointment,  shall  take  to  their  as- 
sistance such  persons  as  they  may  deem  necessary, 
and  proceed  to  survey,  view,  lay  out,  alter,  straighten, 
or  re-establish  such  road  in  the  following  manner: 
starting  at  the  initial  point  asked  for  in  the  petition,  ' 
and  following  the  most  practical  route,  a  preliminary 
line  shall  be  run  for  the  purpose  of  determining  the 
practicability  of  said  road.  All  trees  on  the  line  of 
such  road  shall  be  marked  on  each  of  the  sides  corre- 
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• 
sponding  with  the  direction  of  the  road  with  three 
notches  cut  through  the  bark,  and  at  least  one  inch 
into  the  wood,  and  all  trees  adjacent  to  the  line  shall 
be  plainly  blazed  on  the  side  facing  the  road.  The 
beginning  and  termination  of  such  road  and  the  ter- 
mination of  each  mile  thereon  shall  be  designated  by 
a  tree,  if  one  is  found  at  the  point,  if  not,  then  by  a 
stone  containing  at  least  one  thousand  seven  hundred 
and  twenty-eight  cubic  inches,  if  such  stone  can  be 
found  in  the  vicinity,  if  not,  then  by  a  post  of  durable 
wood,  at  least  four  inches  square  and  three  and  one 
half  feet  long,  firmly  planted  not  less  than  eighteen 
inches  in  the  solid  ground.  When  posts  are  used,  two 
bearing-trees  shall  be  chosen,  the  course  and  distance 
of  each  of  which  from  the  post,  the  diameter  of  the 
tree  and  the  tind  of  wood  shall  be  noted  by  the  sur- 
veyor. If  no  stones  can  be  obtained,  and  no  trees  suit- 
able for  bearing-trees  can  be  found,  the  surveyor  shall 
cause  a  mound  to  be  erected  by  compact  earth  around 
the  post,  eighteen  inches  high  and  four  feet  square. 
The  beginning  and  terminating  points  of  the  road, 
whether  trees,  posts,  or  stones,  shall  be  marked  by  the 
letter  'R.'  The  termination  of  each  mile  shall  be 
marked  by  a  figure  indicating  the  number  of  the  mile 
from  the  beginning  of  the  road  followed  by  the  letter 
*M.'  The  marks  required  by  this  section,  if  occur- 
ring on  stone,  shall  be  cut  legibly  at  least  one  eighth 
of  an  inch  deep;  if  occurring  on  trees  or  posts,  they 
shall  be  plainly  cut  at  least  one  fourth  of  an  inch  deep 
in  the  solid  wood,  the  bark  having  been  first  removed. 
All  bearing  trees  shall  be  marked  on  the  side  facing 
the  post  to  which  they  correspond  with  a  figure  and 
letter,  the  same  as  that  on  the  post  cut  into  the  solid 
wood  in  the  same  manner  as  other  trees  are  required 
to  be  marked.  The  surveyor  shall,  after  the  comple- 
tion of  the  preliminary  survey,  make  such  a  plat  as  is 
necessary  to  show  the  alignment  of  the  proposed  route 
and  the  general  topography  adjacent,  together  with  a 
profile  showing  the  grade  obtainable;  and  he  shall  also 
mark,  out  of  the  material  obtainable  along  the  pro- 
posed route,  the  character  of  the  ground,  together  with 
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any  other  information  bearing  upon  the  subject  in 
hand.  If  the  route  is  found  to  be  practicable,  the 
board  of  county  road  viewers  shall  proceed  to  make 
the  final  location  of  the  road,  and  upon  the  comple- 
tion of  the  same,  the  surveyor  shall  deposit  with  the 
county  clerk  of  the  county  where  said  road  is  located, 
a  complete  set  of  field  notes,  showing  the  ties  to  the 
government  comers  along  the  route,  the  location  and 
witnesses  to  the  mile  posts,  and  the  beginning  and 
terminating  points  of  the  road.  He  shall  also  deposit 
a  plat  showing  the  alignment  of  the  proposed  road, 
which  plat  shall  show  all  the  courses,  the  location  of 
all  the  mileposts,  the  ties  to  the  government  corners, 
where  obtainable,  the  location  and  approximate  size 
of  all  creeks,  rivers,  swamps,  cuts,  and  fills.  He  shall 
also  deposit  with  the  county  clerk  a  profile  showing 
the  grades  anid  their  per  cent,  the  location  of  all  water 
courses,  rivers,  swamps,  knd  other  natural  features 
that  may  be  important  The  location  of  all  culverts, 
box  drains,  bridges,  tide  boxes,  and  all  highway,  rail- 
road, and  other  crossings,  and  the  amount  of  excava- 
tion and  embankment,  and  an  estimate  of  the  total  cost 
of  construction,  together  with  any  other  information 
and  details  that  may  be  useful  in  connection  with  the 
improvement  of  such  road.  The  other  members  of  the 
board  of  countjr  road  viewers  shall  also  make  out  a 
report,  in  writmg,  stating  their  opinion  in  favor  of 
or  against  the  establishment  or  alteration  of  such  road 
and  set  forth  their  reasons  for  the  same,  which  report 
shall  be  delivered  to  the  said  county  clerk  at  the  same 
time  and  in  the  same  manner  as  that  prescribed  for  the 
surveyor:  Provided,  that  when  the  board  of  county 
road  viewers  arfe  of  one  opinion  they  may  each  sign 
the  report.  It  shall  be  the  duty  of  the  county  court 
on  receiving  the  said  report,  or  reports,  to  cause  the 
same  to  be  publicly  read  on  two  different  days  of  the 
same  term;  and  if  no  remonstrance  with  a  greater 
number  of  remonstrators  than  there  is  of  the  petition- 
ers upon  the  petition  (be  received)  {provided,  how- 
ever, that  no  one  shall  be  deemed  a  remonstrator  ex- 
cept a  freeholder  residing  in  the  road  district  where 
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such  road  is  located)  and  no  petition  for  damages  be 
filed,  and  the  court  is  satisfied  that  such  road  will  be 
of  public  utility,  the  report  of  the  viewers  being  favor- 
able thereto,  they  shall  cause  said  reports,  survey,  pro- 
file, and  plats  to  be  recorded  in  suitable  books  kept  for 
that  purpose,  and  from  thenceforth  said  road  shall  be 
considered  a  public  highway,  and  the  court  shall  issue 
an  order  directing  said  road  to  be  opened.  In  case 
the  board  of  county  road  viewers  shall  file  conflicting 
reports,  the  county  court  may  61ect  which  report  they 
will  accept,  and  thereafter  proceed  as  though  the  re- 
port accepted  were  unanimous.'* 

Under  this  statute  a  road  was  not  definitely  estab- 
lished until  the  final  report  of  the  viewers  was  filed 
and  approved.  In  February,  1917,  the  legislature 
passed  a  new  act,  providing  for  the  procedure  in  the 
laying  out  and  location  of  county  roads,  and  repealing, 
among  others.  Sections  6284,  6285,  6286,  L.  0.  L.,  with 
a  reservation  hereafter  to  be  considered.  This  law 
became  effective  May  20,  1917,  which  was  five  days 
before  the  viewers  met  to  lay  out  and  locate  the  road 
in  question.  The  procedure,  under  the  1917  law,  while 
similar  to  that  required  by  the  1903  law,  was  in  some 
respects  different.  The  method  of  survey  prescribed 
by  the  latter  statute  was  as  follows : 

**  Starting  at  the  initial  point  designated  in  the  peti- 
tion or  resolution,  and  following  the  most  practicable 
route,  a  preliminary  line  or  other  lines  may  be  run  for 
the  purpose  of  definitely  locating  the  center  line  of 
said  road  and  determining  the  practicability  of  said 
road  and  the  necessity  therefor.  Said  board  shall  as- 
sess and  determine  how  much  less  valuable  the  prem- 
ises through  which  the  said  road  is  located,  or  is  to 
be  located,  are,  and  set  forth  the  same  in  their  report ; 
and  such  report,  when  adopted  by  the  county  court, 
shall  be  taken  and  considered  to  be  the  true  damages 
suffered  by  anyone  through  whose  premises  such  road 
is  located.    The  board  of  county  road  viewers  shall 
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also  make  out  a  report,  which  shall  be  in  writing,  stat- 
ing its  recommendation  in  favor  of  or  against  the 
establishment  or  alteration  of  such  road,  and  shall  set 
forth  the  reasons  for  the  same.  In  the  event  that  all 
members  of  the  board  of  county  road  viewers  fail  to 
agree,  separate  reports  may  be  filed,  and  the  county 
court  may  elect  which  report  it  will  accept,  and  there- 
after proceed  as  though  the  report  accepted  w^re  unan- 
imous. The  surveyor  member  of  said  board  of  county 
road  viewers  shall  make  a  plat  of  the  preliminary 
line  or  other  survey,  showing  the  alignment  of  the 
proposed  road  and  the  general  topography  adjacent, 
and  showing  the  ties  to  Government  corners  along  the 
road  where  available.  Said  plat  and  the  report  or  re- 
ports shall  be  filed  in  the  office  of  the  county  clerk  on 
or  before  the  date  fixed  by  the  ^county  court  in  its  order 
for  the  appointment  of  said  board  of  county  road 
viewers.'* 

Section  13  of  the  Act  of  1917  required  the  report  of 
the  viewers  to  be  read  on  two  different  days  of  the 
next  regular  term  following  the  filing  of  the  report. 

Section  14  provided  that  persons  interested  might 
file  remonstrances  or  claims  for  damages  at  any  time 
before  the  expiration  of  the  day  upon  which  the  report 
should  be  read  the  second  time. 

Section  15  is  as  follows : 

''Eeport  Considered  by  Court.  On  the  day  follow- 
ing the  second  reading  of  said  report,  the  county  court 
shall  consider  said  report,  and  if  no  petition  for  dam- 
ages, or  remonstrance  with  a  greater  number  of  re- 
monstrators  than  there  is  of  the  petitioners  upon  the 
petition,  be  filed  within  the  time  hereinbefore  pre- 
scribed, and  if  the  court  is  satisfied  that  such  road  will 
he  of  public  utility  and  the  amount  of  the  damages 
assessed  is  just  and  equitable,  and  the  report  of  the 
viewers  being  favorable  thereto,  said  court  shall  there- 
upon adopt  said  report  and  enter  an  order  directing 
warrants  to  be  issued  to  the  persons  and  in  the 
amounts  designated  in  the  report,  and  further  direct- 
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ing  said  road  to  be  finally  surveyed  and  opened,  and 
from  the  date  of  gaid  order  such  road  shall  be  a  pub- 
lic highway.*' 

Section  16  provided  that  if  a  claim  for  damages 
should  be  filed,  the  court  should  direct  the  board  of 
viewers  to  consider  the  same,  and  for  that  purpose  the 
court  mfght,  from  time  to  time,-  postpone  'the  hearing 
to  a  day  certain  but  not  longer  than  two  consecutive 
terms.  It  was  further  provided  that  if  the  petition 
for  damages  should  be  allowed  wholly  or  partly  and 
such  award  should  be  accepted  by  the  claimAnt,  the 
County  Court  should  make  an  order  adopting  said  re- 
port as  modified  and  should  make  an  order  establish- 
ing the  road ;  but  that  if  the  petition  should  be  denied, 
the  court  should  enter  an  order  establishing  the  road, 
but  no  Buch  order  should  be  final  or  operate  to  estab- 
lish the  road  unless  the  time  for  taking  an  appeal  to 
the  Circuit  Court  should  have  expired.  There  were 
provisions  for  immediate  opening  of  the  road  under 
certain  circumstances  not  material  here. 

Section  19  of  the  1917  law  is  as  follows : 

*' County  Surveyor  to  Monument  Eoad  and  Pre- 
pare and  File  Permanent  Record  Thereof.  When  a 
proposed  road  is  established,  upon  the  final  hearing 
thereon,  the  county  court  shall  notify  the  county  sur- 
veyor thereof,  who  shall  forthwith  proceed  to  survey 
and  monmnent  said  road  along  the  alignment  estab- 
lished by  the  final  order  of  the  county  court,  and  pre- 
pare and  file  final  records  thereof. 

''In  the  final  survey  the  termini  of  said  road,  and, 
where  practicable,  the  beginning  and  ending  of  each 
curve  or  each  a6gle  point  thereon,  shall  be  designated 
by  permanent  monuments  or  posts,  bearing  trees,  or 
compact  earth  mounds  in  such  positions  that  they  will 
not  be  disturbed  by  the  construction  of  said  road. 
Where  lettered,  all  monuments  shall  be  marked  by  the 
letter  'R/    Any  monument  of  iron  shall  be  a  rod  or 
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pipe  at  least  thirty  inches  in  length  and  five-eightHs 
inch  in  diameter,  and  any  monument  of  stone  shall 
contain  at  least  one  thousand  cubic  inches,  and  shall  bev 
at  least  twelve  inches  in  one  dimension.  All  monu- 
ments shall  be  fully  described  in  the  field  notes  of.  such 
survey  and  their  courses  and  distances  given  from  the 
points  to  which  they  refer. 

**The  county  surveyor  shall  make  and  file  with  the 
county  clerk  of  the  county,  a  complete  set  of  field  notes, 
together  with  a  plat  and  a  profile.  The  plat  shall  show 
the  alignment  of  the  road,  the  courses  and  distances, 
ties  to  Government  comers,  and  natural  watercourses 
and  any  other  available  and  necessary  date  (data). 
The  profile  shall  indicate  the  grades  obtai\iable  and 
natural  topography.  The  grade  shown  on  said  profile 
shall  not  be  deemed  established,  but  shall  be  subject  to 
change  as  circumstances  require/' 

Section  21  provides  for  the  initiation  of  proceedings 
to  lay  out  and  locate  county  roads  by  resolution  of  the 
County  Court  without  petition.  The  proceedings,  as 
to  notice,  etc.,  are  similar  to  like  proceedings  by  peti- 
tion. A  like  provision  is  contained  in  Chapter  347, 
Laws  of  1913.  There  was  a  repealing  clause  of  the  act 
of  1917,  which  practically  purported  to  repeal  all  the 
law  in  relation  to  procedure  in  laying  out  county  roads 
then  in  existence,  but  the  act  contained  the  following 
reservation : 

*' Saving  Clause.  Notwithstanding  the  repeal  of 
the  existing  statutes  of  this  State  by  the  provisions  of 
this  Act,  the  said  original  sections  a«id  statutes  shall 
continue  in  force  and  effect  for  the  purpose  of  the  com- 
pletion of  any  highway  proceedings  heretofore  insti- 
tuted by  the  officers  herein  designated.'' 

Affibmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  L.  Eddy. 
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For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  Neimer,  Jr.,  District  Attorney. 

McBRIDE,  C.  J.— 1,  2.  We  are  of  the  opinion  that 
the  saving  clause  above  mentioned  is  broad  enough  to 
cover  the  proceeding  at  Bar,  and  that  the  intent  of  the 
legislature  was  to  preserve  from  destruction  all  pend- 
ing proceedings  for  the  establishment  of  county  roads. 
The  petition  may  fairly  be  construed  to  be  a  request, 
in  legal  form,  to  the  County  Court  to  cause  the  ma- 
chinery of  the  law  to  be  set  in  motion  to  Jay  out 
a  county  road  and,  if  necessary,  to  condemn  land  for 
that  purpose.  The  petitioners  do  not  technically  in- 
stitute the  proceedings,  but  request  the  County  Court 
to  do  so.  After  such  petition,  with  proof  of  notice,  is 
filed,  the  county  becomes  the  active  party  and  may 
fairly  be  said  to  institute  all  the  proceedings,  as  be- 
tween itself  and  the  parties  over  whose  land  the  pro- 
posed road  is  to  pass.  It  is  a  rule  of  statutory  con- 
struction, as  well  as  of  sound  public  policy  and  justice, 
that  unless  there  is  shown  a  clear  intent  to  the  con- 
trary, statutes  should  not  be  construed  retrospectively, 
or  so  as  to  interfere  with  judicial  proceedings  then 
pending:  Lewis'  Sutherland  on  Stat.  Cons.,  §238. 
This  rule,  we  must  assume,  was  known  to  the  legisla- 
ture when  the  act  of  1917  was  adopted.  The  legisla- 
tors must  have  known  and  appreciated  the  fact  that, 
as  a  matter  of  cfturse,  many  unfinished  road  proceed- 
ings were  pending  in  the  counties  of  this  state,  and  it 
is  unthinkable  that  it  was  the  legislative  intent  to  ruth- 
lessly deprive  the  County  Courts  of  the  jurisdiction  to 
complete  these  and  to  require  the  whole  proceedings 
to  be  begun  over  again.  The  savings  clause,  while 
crudely  drawn,  was  no  doubt  intended  to  preserve  the 
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jurisdiction  to  complete  the  proceedings  already  begun 
under  the  old  law. 

3.  The  new  law,  while  preserving  the  jurisdiction, 
provided  a  new  procedure  for  its  exercise.  The  juris- 
diction, being  preserved,  the  County  Court,  after  May 
20th,  had  a  choice  of  procedure.  If  necessary,  it 
could  follow  the  previous  law;  but  if  the  procedure 
under  the  new  law  was  deemed  more  convenient  at  the 
particular  stage  to  which  the  proceeding  had  gotae, 
there  is  no  reason  in  the  world  why  it  should  not  be 
employed.  The  latter  procedure  was  chosen  in  this 
ease  and  if  it  has  been  substantially  followed,  the  road 
has  been  lawfully  located:  Drainage  Dist.  v.  Bernards, 
89  Or.  539,  555  (174  Pac.  1167). 

4.  It  is  objected  that  the  proof  of  posting  notices  of 
the  proposed  road  is  insufficient  because  the  affidavit 
states,  among  other  things,  that  one  copy  of  the  notice 
was  posted  in  a  public  and  conspicuous  place  ''near 
the  center  of  the  proposed  road.''*  It  is  contended 
that  the  affidavit  is  indefinite  in  that  the  term  ''near'* 
is  merely  a  relative  term  and,  in  the  connection  used, 
does  not  locate  any  particular  point.  The  center  of  a 
road  would  be  a  point  in  th^  middle  of  the  road,  equi- 
distant from  the  termini.  The  proposed  road,  not  hav- 
ing been  surveyed,  it  was  of  course  impossible  to  locate 
such  point  with  mathematical  exactness.  The  affidavit 
further  shows  that  the  place  where  the  notice  was 
posted  was  in  the  ''vicinity  of  the  proposed  road  and 
in  a  public  place."  The  finding  of  the  court  is,  that 
' '  the  notices  were  posted  in  three  public  and  conspicu- 
ous places  in  the  vicinity  of  said  road  and  one  on  the 
bulletin-board  at  the  Douglas  County  courthouse." 
We  think  this  complies  with  the  requirements  of  the 
law,  as  laid  down  in  the  later  decisions,  and  particu- 
larly with  Latimer  v.  Tillamook  Cotmty,  22  Or.  291 
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(29  Pac.  734) ;  Cameron  v.  Wasco  Co.,  27  Or.  318,  324 
(41  Pac.  160).  In  the  latter  case  there  was  no  aver- 
ment in  the  aflSdavit  that  the  places  where  the  notices 
were  posted  were  public  places,  nor  any  finding  to  that 
effect  by  the  court.  In  an  opinion  sustaining  a  writ 
of  review,  Justice  Mooee  said : 

**Had  the  journal  entry  of  the  County  Court  recited 
that  satisfactory  proof  had  been  given  by  advertise- 
ment, posted  at  the  place  of  holding  the  County  Court, 
and  also  in  three  public  places  in  the  vicinity  of  the 
proposed  road,  it  would  be  presumed  that  jurisdiction 
had  been  acijuired,  though  the  affidavit  of  posting  was 
ambiguous  in  its  statement  of  facts.'* 

It  is  true  that  the  court,  in  Minard  v.  Douglas 
Coimty,  9  Or.  206,  and  in  King  v.  Benton  County,  10 
Or.  512,  speaking  through  Justice  Waldo,  announced  I 

a  rule  that  would,  if  now  adhered  to,  reject  the  proof 
of  posting  offered  in  the  case  at  Bar.  In  fact,  the  re- 
quirements as  to  notices  were  so  technical  as  announced 
in  these  opinions,  that  they  have  been  disregarded,  if 
not  expressly  overruled  in  later  decisions. 

In  Vedder  v.  Marion  County,  22  Or.  264  (29  Pac. 
619),  Strahn,  C.  J.,  referring  to  Minard  v.  Douglas 
Coimty,  9  Or.  206,  says: 

*'We  deem  it  a  fitting  occasion  to  say,  in  relation  to 
that  case,  as  well  as  the  case  of  King  v.  Benton  County, 
10  Or.  512,  which  followed  it,  that  they  introduced  a 
degree  of  strictness  and  technicality  into  the  practice, 
in  the  matter  of  the  location  of  county  roads,  that 
renders  it  unnecessarily  onerous  and  expensive,  and 
which  is  at  variance  with  the  entire  course  of  proce- 
dure which  had  prevailed  here  since  the  territorial 
days  and  up  to  the  time  those  cases  were  decided.  Nor 
did  the  court  seem  to  give  any  weight  whatever  to  the 
principles  of  contemporary  construction  in  such  case, 
which  is  frequently  allowed  to  have  a  controlling  effect 
in  such  matters.    Viewing  these  cases  in  that  light,  the 
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tendency  is  now  to  limit  their  doctrines,  or  at  least  to 
see  that  they  are  not  extended. '^ 

5.  It  is  claimed  that  the  conrt  lost  jurisdiction  be- 
cause the  report  was  not  filed  on  the  day  prescribed  in 
the  order,  namely:  June  5,  1917.  June  5th  was  the 
day  of  the  general  primary  election  and  was  a  public 
holiday  by  proclamation  of  the  Governor.  It  being 
impossible  to  file  the  report  on  that  day,  we  think  a 
filing  on  the  next  day  was  sufficient.  Whether  it  was 
filed  before  or  after  court  convened,  does  not  appear. 
McMUloM  V.  Mason,  70  Or.  133  (140  Pac.  446),  is  cited 
as  sustaining  plaintiffs'  contention.  In  that  case  the 
viewers  allowed  three  months  and  two  terms  of  court 
to  pass  before  filing  their  report.  And  there  was  no 
sufficient  affidavit  or  finding  by  the  court  to  show  a 
compliance  with  the  law  in  regard  to  posting.  Justice 
Moore  held  the  proceedings  void  for  this  reason,  and 
by  way  of  dictvm  remarked  in  substance:  **It  is  be- 
lieved'^  that  a  proper  construction  of  the  statute  re- 
quired the  viewers  to  make  and  file  their  report  before 
the  commencement  of  the  next  term  of  court.  The 
question  was  not  necessarily  involved  and  the  condi- 
tions were  different  from  those  existing  in  this  case, 
where  the  intervention  of  a  holiday  rendered  it  impos- 
sible to  file  the  report  upon  the  return  day. 

The  question  is  one  not  free  from  difficulty,  but  we 
are  of  the  opinion  that  the  report  was  filed  in  time.  It 
is  very  evident  that  plaintiffs  were  not  injured  in  any 
way  by  the  failure  of  the  viewers  to  file  thejir  report  a 
day  earlier  and  while  this  circumstance  would  not  avail 
if  there  were  an  injunction  of  the  statute  requiring  the 
report  to  be  filed  at  a  particular  time,  yet  we  do  not 
feel  inclined  to  construe  into  the  law  a  requirement 
which  it  does  not  contain,  in  order  to  defeat  a  proceed- 
ing which  seems  fair  and  regular. 
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6,  7.  The  preliminary  report  of  the  viewers  and  sur- 
veyor seems  substantially  to  comply  with  the  Laws  of 
1917.  The  field-notes  show  the  beginning  point  and 
terminus  of  the  road  and  every  angle,  direction  and 
distance  between  the  point  of  beginning  and  the  ter- 
minus. This  shows  the  thread  of  the  road  which  is  all 
that  the  Law  of  1917  requires,  before  directing  its  per- 
manent location  and  declaring  it  a  public  road.  The 
placing  of  permanent  monuments,  milestones,  etc.,  is 
a  matter  of  detail  to  be  attended  to  later,  and  is  not 
necessary  to  constitute  the  road  a  public  highway. 
The  failure  to  make  a  final  survey  and  monument  the 
road  does  not  render  the  order  establishing  it  void. 
If  that  work  is  unduly  delayed  by  the  surveyor,  the 
County  Court,  or  perhaps  any  citizen  interested,  may 
bring  appropriate  proceedings  to  compel  him  to  per- 
form his  duty,  but  such  failure  cannot  be  urged  upon 
a  review  of  the  proceedings  relative  to  the  location  and 
establishment  of  the  road.  While  a  reference  thereto 
is  probably  not  required  here,  it  is  proper,  in  view  of 
the  importance  of  the  subject,  to  say  that  the  right  to 
review  the  proceedings  is  not  waived  by  an  appeal 
from  the  assessment  of  damages. 

8.  It  is  also  contended  that  there  is  no  sufficient 
showing  that  the  viewers  qualified,  as  required  by  law. 
The  report  of  the  viewers  states  that  before  commen- 
cing their  labors  they  took  an  oath  to  faithfully  and 
impartially  discharge  the  duties  of  their  appointment. 
According  to  the  weight  of  authority  such  a  recital  in 
the  report  is  sufficient :  Husted  v.  Town  of  Greenwich, 
11  Conn.  383;  Wood  v.  Campbell,  14  B.  Mon.  (Ky.) 
422;  Town  of  Huntington  v.  Birch,  12  Conn.  142; 
Dollarhide  v.  Board  of  Commissioners  of  Muscatine 
Co.,  1  Greene  (Iowa),  158.  The  latter  case  intimates 
that  even  if  there  had  been  no  mention  of  the  fact  in 
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the  report,  the  presumption  would  haVe  been  that  the 
viewers  complied  with  the  law  and  took  the  necessary 
oath  of  oflBce  before  entering  upon  their  duties. 

It  is  unusual  for  an  officer  to  state  in  his  return  that 
he  has  taken  the  oath  required  by  law,  and  it  seems  to 
the  writer  that  it  is  wholly  unnecessary  where  the  law 
does  not  require  a  record  of  such  oath,  to  make  any 
return  concerning  it;  however,  the  decision  of  that 
question  is  unnecessary,  as  the  report  complies  with 
the  requirements  of  the  better  authorities  on  that 
subject. 

We  fail  to  find  any  failure  of  jurisdiction,  or  any 
error  affecting  the  substantial  rights  of  the  plaintiffs ; 
therefore  the  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmed.    • 

BuBNETT,  Benson  and  Habbis,  JJ.,  concur." 


Argued   September  1?,  reversed  and  remanded  September  30,  1919. 

KUNTZ  V.  EMERSON  HARDWOOD  CO.* 

(184  Pae.  253.) 

Pleading— Identity  of  Causes  not  EstabUshed  by  Plea  that  Other 
Action  was  for  Same  Amount. 

1.  Identity  of  causes  of  action  is  not  established  by  plea  of  other 
action  pending,  stating  that  the  other  action  was  for  the  same 
amount. 

Pleading—Plea  of  Identity  of  Parties  and  Subject  Matter  of  Other 
Action  a  Conclusion  of  Law. 

2.  It  is  no  more  than  a  conclusion  of  law  for  a  plea  of  other  action 
pending  to  say  that  it  involves  the  same  parties  and  the  same  subject 
matter. 


*0n  duties  of  master  and  servant  with  regard  to  rule  promulgated 
for  the  safe  conduct  of  a  business,  see  notes  in  43  L.  B.  A.  305,  and  9 
L.  B.  A.  (N.  S.)  972. 

Authorities  passing  on  the  duty  of  master  to  adopt  rules  to  protect 
servant,  or  to  warn  him  against  dangers  not  reasonably  to  be  ap- 
prehended, are  collated  in  a  note  in  21  L.  B.  A.  (N.  8.)  80. 

Bbpoktkb. 
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Pleading— Flea  that  New  Trial  waa  Granted  After  Tliiia  ABowed  by 
Law  a  Condngion  of  Z«aw. 

8.  Allegation  of  reply  to  plea  of  other  aetion  pending,  that  order 
granting  new  trial  in  such  action  was  entered  eiter  the  time  allowed 
by  law,  is  a  mere  conclusion  of  law.  i 

Abatement  and  Bevlyal-^Orant  of  New  Txlal  After  Time  Limited 
Does  not  Affect  Judgment  of  Konsnlt. 

4.  The  granting  of  new  trial  after  the  time  limited  by  Section  175, 
L.  O.  L.,  as  amended  by  act  of  February  18,  1911  (Laws  1911,  p.  152), 
providing  that  the  motion  shall  be  determined  within  60  days  from  the 
entry  of  judgment,  and  not  thereafter,  and  if  not  determined  within 
that  time  shall  be  conclusively  taken  and  deemed  as  denied,  does  not 
affect  the  prior  judgment  of  nonsuit,  so  that  such  action  is  not  pend- 
ing, as  regards  a  plea  of  abatement  to  a  subsequent  action  for  the 
same  cause,  maintainable  under  Section  184,  notwithstanding  the 
nonsuit. 

Master  and  Servant — ^Whether  Employee  was  at  Work  in  Scope  of 
Employment  Question  for  Jury. 

5.  Under  the  evidence,  in  action  for  death  of  employee,  Md  that 
it  was  a  question  for  the  jury  whether  he,  in  going  from  his  place  as 
an  off-bearer  for  a  rip-saw  to  another  place  in  the  same  room  to  put 
on  a  belt  was  witiiin  the  scope  of  his  employment. 

Negligenco— Contributory  Negligence  Beduces  Becovery  Under  Em- 
ployers' Liability  Act. 

6.  For  an  employee  to  go  from  his  place  as  an  off-bearer  for  a  rip- 
saw to  another  place  in  the  room  to  put  on  a  belt,  in  doing  which  he 
was  killed,  was  at  most  contributory  negligence,  which  under  Em- 
ployers' Liability  Act,  Sections  1,  4,  6,  merely  reduces  recovery  for 
his  death  from  failure  of  the  employer  to  use  every  means  practicable 
for  protecting  life  from  machinery. 

Master  and  Serrant — ^Evidence  of  Want  of  Bnles  in  Factory  not 
Objectionable  for  Bemotenesi. 

• 

7.  It  was  permissible,  in  an  action  for  death  of  employee  in  putting 
on  a  belt,  to  show  that  eight  months  before  the  accident  there  were 
no  rules  or  regulations  in  the  factory  regarding  adjustment  of  the 
belt,  objection  of  remoteness  going  rather  to  its  weight  than  its 
competency. 

Master  and  Servant— Disregard  of  Warning  Evidence  of  Oontrlbntory 
Negligence. 

8.  As  tending  to  show  contributory  negligence,  as  basis  for  reduc- 
tion of  damages  under  Employers'  Liability  Act,  master  may  show 
that  when  deceased  started  to  put  on  belt  he  was  warned,  by  the 
man  in  charge  of  the  saw  at  which  he  worked,  not  to  put  it  on,  but 
to  leave  it  alone. 

Master  and  Servant — ^Labor  Commissioner's  Oertiflcate  Evidence  That 
Employer  Complied  With  His  Dnty  Within  Factory  Act. 

9.  Defendant,  in  an  action  under  Employers*  Liability  Act  for 
death  of  a  servant  in  putting  on  a  belt,  was  entitled  to  have  admitted 
the  labor  commissioner's  certificate  for  the  year,  that  the  factory  con- 
formed  to   the  Factory   Aet,  Section  5040,  L.  O.  L.,  et  seq.,   as 
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prima  facie  evidenee  of  performance  of  master's  duties  to  the  extent 
required  by  the  Factory  Act. 

Deatli—Damagefl  Bacoverable  Under  Employera'  liability  Act  Um- 
ited  to  ProspectlYe  Earnings. 

10.  BecoYery  for  death  under  Employers'  Liability  Act,  Section  4, 
is  limited  to  th6  net  amount  which  decedent  would  probably  have 
saved  from  hia  earnings  considering  his  age,  health,  ability,  habits 
of  industry,  and  mental  and  physical  skill,  so  far  as  affecting  his 
capacity  for  earning  or  rendering  services  or  accumulating. 

[As  to  mode  of  estimating  value  of  life,  see  note  in  12  Am. 
St.  Bap.  379.] 

Evidence — ^Bnles  of  Employer  not  Printed  nuiy  be  Shown  by  ParoL 

11.  Anyone  knowing  the  rules  regulating  employment  and  duties 
of  operatives  in  a  factory  may  testify  thereto,  they  not  being  written 
or  printed,  and  the  law  not  requiring  th&t  they  should  be. 

From  Multnomah:  Bobebt  G.  Mobbow, 'Judge. 

In  Bane. 

The  plaintiff  is  the  widow  of  George  Kuntz,  who  was 
employed  by  the  defendant  as  an  off-bearer  for  a  rip- 
saw in  its  factory.  This  machine  was  situated  in  what 
is  designated  in  the  pleadings  as  the  dimension-room. 
In  a  room  above  was  another  saw  known  as  the  trim- 
mer-saw. This  latter  machine  was  operated  by  means 
of  a  belt  running  from  a  small  pulley  on  it  down  to  a 
large  pulley  about  thirty-two  inches  in  diameter  by  ten 
inches  face,  mounted  on  a  line  shaft  about  forty-two 
inches  above  the  floor  in  the  dimension-room.  This 
pulley  was  situated  about  ten  feet  from  where  the  de- 
cedent stood  in  doing  his  work  for  which  the  pleadings 
admit  he  was  employed.  It  is  alleged  in  substance  in 
the  complaint  that  the  shafting  for  pulleys  involved 
was  out  of  alignment,  by  reason  of  which  the  belt  came 
off  the  pulley,  frequently;  that  there  was  no  guard 
over  the  pulley,  nor  belt  shifting  device;  that  the  de- 
fendant had  failed  to  provide  any  rules  for  the  conduct 
of  the  work  or  any  system  of  signals  whereby  the  trim- 
mer-saw operator  could  notify  the  engineer  in  charge 
of  the  motive  power  of  the  mill  to  slow  down  the  ma- 
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chineiy  while  the  belt  was  being  replaced;  that  the 
defendant  was  careless  in  failing  to  warn  the  decedent 
about  the  danger  incident  to  the  work  of  putting  on  the 
belt,  and  generally  that  the  defendant  failed  to  use 
every  device,  care  and  precaution  which  was  prac- 
ticable to  be  used  for  the  protection  of  the  life  and  limb 
of  its  employees.  It  is  said  also  in  the  complaint  that 
it  was  customary  for  the  trimmer  operator  on  the  floor 
above,  whenever  the  belt  came  off  the  pulley,  to  direct 
the  decedent  to  replace  it,  all  of  which  was  known  to 
and  acquiesced  in  by  the  defendant;  that  on  June  19, 
1917,  while  4he  decedent  was  working  as  such  off- 
bearer,  the  belt  came  off  and  the  trimmer  operator 
called  down  to  him  to  put  it  on  again,  in  pursuance  of 
which  he  attempted  to  do  so  and  without  having  any 
means  for  the  purpose,  took  a  stick  with  which  he 
attempted  to  adjust  it,  but  by  reason  of  the  great 
speed  with  which  the  pulley  was  running  and  because 
it  was  not  guarded  and  there  was  no  belt  shifting  de- 
vice, the  stick  was  caught  by  the  pulley  and  hurled  with 
great  force  against  his  chest,  resulting  almost  inamedi- 
ately  in  his  death. 

It  is  charged  that  the  defendant  had  elected  not  to 
conform  to^the  legislation  known  as  the  Workmen's 
Compensation  Act,  or  to  avail  itself  of  the  benefits 
thereunder.  After  alleging  the  expectancy  of  the  de- 
cedent ^and  his  earning  capacity,  the  complaint  con- 
eludes  with  an  allegation  of  the  damages  suffered  by 
the  plaintiff. 

The  answer  admits  the  capacity  in  which  the  dece- 
dent was  employed  and  that  he  died  as  the  result  of 
injuries  received  while  so  employed.  After  further 
admitting  that  the  defendant  had  elected  not  to  con- 
form to  the  workmen's  compensation  law,  the  other 
allegations  of  the  complaint  are  denied.    Aflirmatively 
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the  answer  imputes  the  injuries  and  the  death  of  Kuntz 
solely  to  his  own  carelessness  and  negligence  in  that 
he  violated  the  rules  of  the  defendant  by  leaving  his 
place  of  work  and  going  beyond  the  contract  and  scope 
of  his  employment  for  the  purpose  of  replacing  the 
belt,  for  which  latter  service  he  was  not  hired  or  em- 
ployed. Further,  his  death  is  imputed  to  his  contribu- 
tory negligence  and  it  is  alleged,  too,  that  his  demise  ^ 
was,  so  far  as  the  defendant  is  concerned,  wholly  acci- 
dental, unavoidable,  unforeseen  and  not  preventable 
by  the  exercise  of  the  lawful  degree  of  care. 
It  is  further  stated : 

**That  prior  to  the  commencement  of  the  above  ac- 
tion the  plaintiff  commenced  an  action  in  the  above- 
entitled  court  against  this  defendant  praying  for  the 
same  amount  claimed  in  this  action/' 

Under  this  head  the  answer  goes  on  to  say  that 
in  the  preceding  action  a  judgment  of  nonsuit  was 
granted  against  the  plaintiff  and  in  favor  of  the  de- 
fendant, whereupon  the  plaintiff  filed  a  motion  for  a 
new  trial,  which  was  allowed  February  19,  1918,  and 
the  defendant  appealed  to  the  Supreme  Court  of  this 
state,  which  appeal  is  still  pending.  Finally,  in  this 
defense  it  is  said : 

**That  said  action  involves  the  same  parties  and  the 
same   subject  matter  and  until  the   same  has  been 
abated  or  dismissed  or  otherwise  disposed  of  this  ac 
tion  is  not  maintainable  and  constitutes  a  bar  to  the 
present  action. '* 

The  new  matter  of  the  answer  is  traversed  by  the 
reply  and  respecting  the  plea  of  li^  pendens  the  plain- 
tiff, finally  pleading,  alleges : 

**The  truth  and  faci  to  be  that  said  cause  was  partly 
tried,  that  a  nonsuit  in  favor  of  defendant  was  errone- 
ously granted  by  the  court,  contrary  to  the  law  gov- 
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/  erning  said  cause,  that  thereafter  said  nonsuit  was  set 

aside  but  that  the  order  setting  the  same  aside  was 
made  and  entered  after  the  time  allowed  by  law;  that 
from  said  order  the  defendant  appealed  to  the  Supreme 
Court,  that  said  appeal  was  only  taken  for  the  purpose 
of  delay  and  for  the  further  purpose  of  keeping  the 
plaintiff  out  of  her  just  rights  and  not  for  the  purpose 
of  determining  any  legal  rights  of  the  defendant,  and 
that  said  appeal  is  wholly  void  by  reason  that '  no 
appeal  lies  from  a  void  order;  that  no  action  is  now 
pending  between  the  parties  to  this  litigation  except 
this  action,  that  the  former  action  has  been  wholly  dis- 
posed of.*' 

The  Circuit  Court  denied  the  motion  for  nonsuit  at 
the  close  of  the  plaintiff's  case  and  the  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff, 
from  which  the  defendant  appeals. 

Bevebsed  and  Bemanded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Senn,  Ekwall  <&  Recken,  with  an  pral  argu- 
ment by  Mr.  F.  8.  Senn. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Chester  A.  Sheppard  and  Mr.  John  E.  Owens,  with 
an  oral  argument  by  Mr.  Sheppard. 

BUBNETT,  J.— 1-4.  In  respect  to  the  plea  of  lis 
pendens,  both  the  answer  and  the  reply  are  affected  by 
a  common  error,  that  of  pleading  conclusions  of  law 
rather  than  the  facts  from  which  a  court  might  be  en- 
abled to  reach  the  desired  deduction.  It  is  not  suflS- 
cient  in  the  answer  to  state  merely  that  the  former 
action  was  for  the  same  amount.  The  identity  of 
causes  of  action  is  not  established  by  equality  of  the 
amounts  demanded.  Neither  is  it  more  than  a  conclu- 
sion of  law  to  say  that  the  pending  action  involves  the 
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same  parties  and  the  same  subject  matter.  The  issues 
in  the  fonner  case  should  be  recited  with  sufficient 
clarity  so  that  the  court  might  be  enabled  to  determine 
that  the  two  actions  were  identical.  In  the  reply  it  is 
not  enough  to  say  that  the  order  granting  a  new  trial 
was  entered  after  the  time  allowed  by  law.  The  plead- 
ing does  ^ot  inform  us  of  the  date  of  filing  the  motion 
for  a  new  trial  or  of  granting  the  same.  Hence  we 
are  unable  to  discern  from  the  reply  whether  the  order 
was  entered  out  of  time  or  not.  The  plea  of  lis  pen- 
dens, therefore,  does  not  state  facts  sufficient  to  con- 
stitute a  defense  and  it  is  enough  to  say  in  that  regard 
that  it  can  avail  the  defendant  nothing  here.  At  the 
argument,  however,  it  was  conceded  that  the  order 
allowing  the  new  trial  was  made  sixty-one  days  after 
the  motion  was  filed.  Treating  of  such  a  motion,  Sec- 
tion 175,  L.  0.  L.,  as  amended  by  the  act  of  February 
18, 1911,  provides  that : 

'*The  motion  shall  be  heard  and  determined  during 
the  term,  unless  the  court  continue  the  same  for  advise- 
ment, or  want  of  time  to  hear  it,  but  said  motion  shall 
be  heard  and  determined  by  the  court  within  sixty  days 
from  the  time  of  the  entry  of  judgment,  and  not  there- 
after, and  if  not  so  heard  and  determined  within  said 
time,  the  said  motion  shall  be  conclusively  taken  and 
deemed  as  denied. '^ 

This  statutory  disposition  of  such  a  motion  is  im- 
perative and  leaves  no  room  for  any  other  construc- 
tion than  that  the  former  action  ended  in  a  judgment 
for  nonsuit,  which  does  not  bar  another  action  for  the 
same  cause :  Section  184,  L.  0.  L. 

5.  The  principal  contention  of  the  defendant,  as 
stated  in  the  briefs,  is  that  as  the  decedent,  having  left 
his  regular  place  of  work  as  off -bearer  while  undertak- 
ing to  put  on  the  belt,  was  a  mere  volunteer  and  was 


572  KuNTZ  V.  Emerson  Hardwood  Co.         [93  Or. 

acting  beyond  the  scope  of  his  employment,  a  nonsuit 
was  proper  or  a  directed  verdict  should  have  been 
grantecl.  Under  the  initiative  act  of  No^^ember  8, 
1910,  known  as  the  Employers'  Liability  Act,  all  own- 
ers, contractors,  subcontractors,  corporations  or  indi- 
viduals whatsoever  engaged  in  the  operation  of  any 
machinery  are  charged  with  the  duty  of  protecting  the 
same  and  covering  it  securely  to  the  fullest  extent  that 
the  proper  operation  thereof  permits,  and  the  act  re- 
quires that  all  machinery  other  than  that  operated  by 
hand  power,  whenever  nec6ssary  for  the  safety  of  em- 
ployees in  or  about  the  same  or  for  the  safety  of  the 
general  public,  shall  be  provided  with  a  system  of  com- 
munication by  means  of  signals,  so  that  at  all  times 
there  may  be  communication  between  the  employees 
and  the  operators  of  the  motive  power.  The  first  sec- 
tion of  the  act  closes  with  this  provision: 

**And  generally,  all  owners,  contractors  or  subcon- 
tractors and  other  persons  having  charge  of,  or  re- 
sponsible for,  any  work  involving  a  risk  or  danger  to 
the  employees  or  the  public,  shall  use  every  device, 
care  and  precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb,  limited  only 
by  the  necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  device,  and 
without  regard  to  the  additional  cost  of  suitable  mate- 
rial or  safety  appliance  and  devices.'* 

Section  4  of  the  act  as  it  stood  when  the  occurrences 
narrated  in  the  pleadings  happened  reads  thus : 

^'If  there  shall  be  any  loss  of  life  by  reason  of  the 
neglects  or  failures  or  violations  of  the  provisions  of 
this  act  by  any  owner,  contractor,  or  subcontractor,  or 
any  person  liable  under  the  provisions  of  this  act,  the 
widow  of  the  person  so  killed,  his  lineal  heirs  or 
adopted  children,  or  the  husband,  mother  or  father,  as 
the  case  may  be,  shall  have  a  right  of  action  without 
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any  limit  as  to  the  amount  of  damages  which  may  be 
awarded. '  * 

Section  6  declares  that: 

* '  The  contributory  negligence  of  the  person  injured 
shall  not  be  a  defense,  but  may  be  taken  into  account 
by  the  jury  in  fixing  the  amount  of  the  damage. ' ' 

It  was  in  evidence  that  when  the  belt  came  oflf,  any- 
body who  happened  to  be  there  put  it  on  and  one  wit- 
ness said,  *'I  guess  everybody  around  the  mill  has  put 
it  on.*'  Another  witness  said  that  the  decedent  had 
put  on  the  belt.  So  far  as  that  act  being  within  the 
scope  of  his  employment  is  concerned,  the  case  is  gov- 
erned in  principle  by  Beaver  v.  Mason-Ehrman  <&  Co., 
73  Or.  36  (143  Pac.  1000,  7  N.  C.  C.  A.  876).  In  that 
case  the  plaintiff's  decedent  was  a  boy  who  was  em-  ) 
ployed  as  a  messenger  in  and  about  a  seven-story 
building  occupied  by  the  defendant  firm.  He  received 
his  fatal  injuries  while  he  was  attempting  to  operate 
an  elevator.  There  was  some  evidence  to  the  effect 
that  he  had  been  seen  by  other  employees  running  the 
elevator  before  the  accident.  There  was  other  testi- 
mony on  behalf  of  the  defendant  that  those  in  author- 
ity over  him  had  warned  him  not  to  meddle  with  the 
elevator  and  he  had  been  told  to  keep  away  from  it. 
But  it  was  held  that  the  court  could  not  declare  as  a 
matter  of  law  that  it  was  not  within  the  measure  of  his 
duties,  Mr.  Justice  Eamsey  saying: 

**  Under  the  evidence  it  was  a  proper  question  for 
the  determination  of  the  jury,  as  it  is  shown  that  he 
did  operate  it  frequently  and  the  defendant's  offi- 
cers may  have  had  knowledge  thereof  and  acquiesced 
therein.  Under  the  issues  and  the  evidence  it  was  for 
the  jury  and  not  the  court  to  determine  that  question. 
We  cannot  say  that  there  was  no  evidence  to  support 
the  contention  that  they  allowed  him  to  operate  it. ' ' 
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By  analogy,  the  same  principle  is  taught  in  Wheeler 
V.  Nehalem  Timber  Co.,  79  Or.  506  (155  Pac.  1188). 
Some  loggers  in  the  employ  of  the  defendant  were 
working  in  the  woods  during  cold  weather.  Some  of 
them  had  built  a  fire  in  a  decayed  stump  for  the  pur- 
pose of  warming  themselves.  No  rule  had  been  estab- 
lished respecting  that  practice,  but  the  foreman  knew 
of  it  and  did  not  forbid  it.  While  the  plaintiff  was 
engaged  in  his  labor  this  burning  stump  fell  upon  him 
and  injured  him.  The  holding  was  that  there  was 
enough  evidence  to  present  to  the  jury  the  question 
of  whether  o/  not  the  kindling  of  the  fire  promoted  the 
employer's  business.  See,  also.  Stool  v.  Southern 
Pacific  Co.,  88  Or.  350  (172  Pac.  101),  in  which  a  sec- 
tion-hand  was  held  to  be  within  the  scope  of  his  em- 
ployment while  walking  on  the  track  a  few  minutes 
before  the  time  to  begin  work  and  proceeding  toward 
the  place  where  he  was  at  work  the  day  before  and 
where  he  expected  to  continue  his  labors. 

6.  It  is  not  necessary,  however,  to  rest  the  decision 
of  this  case  exclusively  on  the  proposition  that  the  act 
of  the  decedent  in  going  from  his  place  as  an  off-bearer 
for  the  rip-saw  to  another  point  in  the  same  room  to 
put  on  the  belt  was  within  the  scope  of  his  employ- 
ment. The  Employers '  Liability  Act  requires  that  the 
owners  of  such  machinery  shall  use  every  device,  care 
and  precaution  which  it  is  practicable  to  use  for  the 
protection  and  safety  of  life  and  limb,  limited  only  by 
the  necessity  for  preserving  the  eflSciency  of  the  ma- 
chine. That  duty  is  extended  not  to  any  particular 
life  or  limb,  but  generally,  the  only  limitation  being 
the  necessity  for  preserving  the  efficiency  of  the  ma- 
chine. It  has  often  been  held  that  a  violation  of  a 
statutory  duty  of  this  kind  is  negligence  per  se.    The 
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section  giving  a  cause  of  action  to  the  widow  of  a  de- 
^  cedent  bases  that  right  upon  the  general  fact  that : 

**If  there  shall  be  any  loss  of  life  by  reason  of  the 
neglects  or  failures  or  violations  of  the  provision^  of 
this  act  by  any  owner,  contractor,  or  subcontractor,  or 
any  person  liable.  •  •  '» 

It  is  not  the  life  of  any  particular  employee  whether 
careful  or  negligent  which  is  to  be  protected ;  but  the 
language  is  general  and  comprehensive  so  that  if  there 
shall  be  any  loss  of  life  the  action  will  lie.  Still  fur- 
ther, it  is  said  that  the  contributory  negligence  of  the 
individual  injured  shall  not  be  a  defense,  but  may  be 
taken  into  account  by  a  jury  in  fixing  the  amount  of 
damage.  The  most  that  can  be  said  of  the  act  pf 
Kuntz  in  leaving  his  station  and  going  to  put  on  the 
belt  is  that  it  was  negligent  on  his  part,  and  this  is  no 
defense  but  only  goes  to  lessen  the  amount  of  recovery 
for  the  accident.  The  defendant  gave  evidence  in  sub- 
stance that  it  had  provided  a  millwright  whose  duty  it 
was  to  do  that  kind  of  work.  Let  us  suppose  that  the 
millwright  had  gone  to  put  the  belt  in  position,  had 
operated  like  Kuntz  did  and  had  been  injured  like  he 
was.  A  cause  of  action  would  have  at  once  arisen  in 
favor  of  the  millwright's  widow,  for  the  reason  that 
the  neglect  of  the  defendant  to  comply  with  the  statute, 
if  proved,  was  negligence  per  se  and  entered  into  the 
injury  as  an  ingredient  thereof.  The  difference  be- 
tween the  supposed  case  and  the  instant  one  is  only 
in  degree.  In  each  case  all  that  is  left  to  the  defend- 
ant shown  to  be  guilty  of  a  violation  of  the  statute  fast- 
ening upon  it  the  charge  of  negligence  per  se  is  to 
lessen  the  amount  of  recovery  by  showing  negligence 
of  the  decedent.  The  principle  is  the  same  in  both 
cases. 
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The  t)ld  rule  was  that  an  employee  assumed  the  ordi- 
nary risks  of  his  employment  and  that  if  his  own  negli- 
gence contributed  to  his  injury  the  law  would  not  ap- 
portion the  fault,  but  would  deny  a  recovery.  The 
obvious  purposeof  the  employers'  liability  law  was  to 
change  this  rule  and  make  a  more  equitable  adjustment 
of  the  casualties  of  hazardous  occupations.  In  order 
to  escape  liability  the  defendant  must  be  without  fault 
and  the  fair  adjustment  of  responsibility  if  he  is  negli- 
gent is  worked  out  by  reducing  the  amount  of  recovery 
in  proportion  to  the  negligence  of  the  injured  party. 
The  greater  his  negligence,  the  more  should  the  re- 
covery^ be  reduced,  even  to  a  nominal  sum  if  his  fault 
should  require  it ;  but  that  is  a  question  for  the  jury  to 
determine. 

7,  8.  Complaint  is  made  that  the  court  was  in  error 
in  allowing  a  witness  to  testify  that  he  had  inspected 
the  factory  of  the  defendant  in  November  preceding 
the  occurrence  of  the  accident  in  June  and  that  there 
were  no  rules  or  regulations  regarding  the  adjustment 
of  the  belt  in  question.  The  objection  was  that  it  was 
not  part  of  the  res  gestae,  and  too  remote.  It  was 
indeed  not  part  of  the  res  gestae,  but  it  was  permis- 
sible to  prove  that  there  were  no  rules  at  that  time  and 
that  the  same  condition  continued  up  to  and  including 
the  time  of  the  accident.  The  objection  of  remoteness 
goes  rather  to  the  w^ght  of  the  testimony  than  to  its 
competency.  The  trial  court  refused  an  offer  of  the 
defendant  to  show  that  at  the  time  Kuntz  started  to 
put  on  the  belt  he  was  warned  by  the  man  in  charge  of 
the  rip-saw,  with  whom  he  worked,  not  to  put  on  the 
belt  but  to  leave  it  alone.  In  this  the  court  was  in 
error.  At  least  it  was  competent  to  show  that  he  went 
there  in  spite  of  the  remonstrance  of  his  fellow- 
workmen,  as  it  would  indicate  a  recklessness  or  want 
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of  care  on  his  part,  tending  to  support  the  charge  that 
he  was  negligent,  with  a  view  of  reducing  the  claim  for 
damages. 

9.  The  defendant  sought  to  have  admitted  in  evi- 
dence a  certificate  of  inspection  given  it  by  the  state 
labor  commissioner,  in  force  and  effect  for  one  year 
after  November  9, 1916,  to  the  effect  that  in  the  judg- 
ment of  the  commissioner  the  factory  where  the  acci- 
dent happened  conformed  to  what  is  known  as  the  Fac- 
tory Act,  filed  in  the  office  of  the  Secretary  of  State 
Pfebruary  25, 1907.  That  act  requires  the  owner  or  indi- 
viijual  operating  a  factory,  mill  or  workshop  where 
machinery  is  used,  to  provide  and  maintain  in  use  belt- 
shifters  or  other  mechanical  contrivances  for  the  pur- 
pose of  throwing  on  or  off  belts  or  pulleys  while,  run- 
ning, where  the  same  are  practicable  with  due  regard 
to  the  nature  and  purpose  of  said  belts  and  the  danger 
to  employees  therefrom,  and  further  requires  reason- 
able safeguards  for  gearing,  belting,  shafting,  coup- 
lings and  machinery  of  other  or  similar  descriptions 
which  it  is  practicable  to  guard  and  with  which  the  em- 
ployees are  liable  to  come  in  contact  while  in  the  per- 
formance of  their  duties,  together  with  other  precau- 
tions largely  in  the  same  line  with  the  Employers' 
Liability  Act :  Section  5040,  L.  0.  L.  It  is  required  in 
Section  5046,  L.  0.  L.,  that: 

**  Whenever  upon  any  examination  or  re-examina- 
tion of  any  factory,  mill  or  workshop,  store  or  building 
or  the  machinery  or  appliances  therein,  to  which  the 
provisions  of  this  act  are  applicable,  the  property  so 
examined  and  the  appliances  therein  conform,  in  the 
judgment  of  the  said-  labor  commissioner,  to  the  re- 
quirements of  this  act,  he  shall  thereupon  issue  to  the 
owner,  lessee  or  operator  of  such  factory,  mill  or  work- 
shop *  *  a  certificate  to  that  effect,  and  such  certifi- 

98  Or. 
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cate  shall  be  prima  facie  evidence  as  long  as  it  con- 
tinues in  force  of  compliance  on  the  part  of  the  person, 
firm,  corporation  or  association  to  whom  it  is  issued, 
with  the  provisions  of  this  acf 

As  indicated  by  its  title,  the  Factory  Act  is  designed 
to  provide  ' '  for  the  protection  and  health  of  employees 
i9  factories,  mills  or  workshops  where  machinery  is 
used,'*  etc.  In  the  title  to  the  Employers'  Liability 
Act  we  find  that  it  is  to  provide  "for  the  protection 
and  safety  of  persons  engaged  •  •  about  any  ma- 
chinery or  in  any  dangerous  occupation,''  etc.  The 
requirements  noted  are  common  to  both  statutes. 
**  Things  equal  to  the  same  thing  are  equal  to  each 
other.''  Consequently,  if  the  certificate  mentioned  is 
prima  facie  evidence  that,  for  instance,  the  owner  of  a 
plant  has  provided  reasonable  safeguards  for  the  ma- 
chinery therein  under  the  Factory  Act,  the  same  docu- 
ment is  primal  facie  evidence  of  compliance  with  the 
same  requirement  under  the  employers'  Uability  law. 
It  is  true  that  the  latter  enactment  compels  the  use  of 
every  practicable  safety  device  **  without  regard  to 
additional  cost,"  but  this  does  not  establish  any  more 
stringent  rule  than  that  imposed  by  the  earlier  statute. 
The  limitation  stated  by  the  Factory  Act  is  practicabil- 
ity *'with  due  regard  to  the  ordinary  use  of  such  ma- 
chinery and  appliances  and  the  dangers  to  employees 
therefrom."  Cost  is  not  considered  as  an  element  in 
the  canon  of  duty.  Its  essential  ingredients  are  the 
use,  not  cost,  of  the  machinery  together  with  the  safety 
of  the  operatives.  The  factory  statute,  therefore,  pre- 
scribes a  rule  of  evidence  of  which  the  defendant  was 
entitled  to  avail  itself  and  the  court  was  in  error  in  re- 
fusing to  receive  the  certificate :  Ramaswamey  v.  Ham- 
mond Limber  Co.,  78  Or.  407  (152  Pac.  223). 
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10.  Another  assignment  of  error  is  that  the  court 
was  wrong  in  directing  the  jury  that  the  plaintiff  was 
entitled  to  recover  such  sum  of  money  as  would  wholly 
compensate  her  for  the  pecuniary  loss  suffered  by  her, 
limited  only  by  the^imount  asked  for  in  the  complaint. 
The  rule  established  by  this  court  in  McClaugherty  v. 
Rogue  River  Electric  Co.,  73  Or.  135  (140  Pac.  64,  144 
Pac.  569),  is  in  substance  that  the  recovery  is  limited 
to  the  net  amount  which  the  decedent  would  probably 
have  saved  from  his  earnings  by  his  skill  or  bodily 
labor  in  his  trade  or  calling,  taking  into  consideration 
his  age,  health,  ability,  habits  of  industry  and  mental 
and  physical  skill,  so  far  as  they  affect  his  capacity  for 
earning  money  or  rendering  sei'vices  to  others,  or 
Accumulating  property.  The  instruction  on  that  point 
should  have  conformed  substantially  to  the  rule  thus 
established. 

11.  The  court  was  right  in  refusing  to  grant  a  non- 
suit or  to  direct  a  verdict  for  the  defendant  and  in  its 
admission  of  the  evidence  respecting  the  lack  of  rules 
and  regulations  a  few  months  before  the  occurrence  of 
the  accident.  Having  in  mind  the  new  trial  to-be 
awarded,  it  is  proper  to  say  that  the  court  ought  to 
have  been  more  liberal  in  admitting  evidence  about  the 
rules  regulating  employment  and  duties  of  operatives 
in  the  defendant's  mill.  The  law  does  not  require 
them  to  be  in  writing  and  unless  they  are  written  or 
printed,  involving  the  principle  that  the  document 
itself  is  the  best  evidence  of  its  contents,  anyone  who 
knows  the  rules  may  testify  to  what  they  are.  There 
was  error  in  excluding  evidence  of  the  warning  given 
the  decedent  to  stay  away  from  the  belt,  in  not  admit- 
ting the  certificate  of  the  state  labor  commissioner  and 
in  the  court's  definition  of  the  measure  of  damages. 
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The  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial.  Bbvxbsed  and  Bbmandsd. 

HAREIS,  J.,  Concurring  Specially. — ^I  agree  in  all 
the  opinion  written  by  Mr.  Justice  Bubnbtt  except 
that  portion  which  relates  to  the  certificate  issued  by 
the  labor  commissioner.  I  do  not  concur  in  all  that 
is  said  about  the  certificate  although  I  do  assent,  on 
the  authority  of  Ramaswamy  v.  Hammond  Lumber 
Co.,  78  Or.  407,  426  (152  Pac.  223),  to  the  conclusion 
that  the  defendant  was  entitled  to  introduce  the  cer- 
tificate as  evidence. 

The  Factory  Insi)ection  Act  was  adopted  by  the 
legislature  in  1907  and  is  codified  in  Sections  5040  to 
5057,  L.  0.  L.,  inclusive.  In  1911  the  legal  voters  of 
the  state  exercised  the  power  of  the  initiative  and  en- 
acted the  Employers'  Liability  Act:  Chapter  3,  Laws 
1911.  The  Factory  Inspection  Act  provides  for  the 
issuance  of  sl  certificate  by  the  labor  commissioner  and 
this  certificate  is,  by  that  statute,  declared  to  be  prima 
facie  evidence  of  compliance  with  the  provisions  of  the 
act.  The  Employers'  Liability  Act  makes  no  provi- 
sion for  the  issuance  of  a  certificate. 

The  Employers'  Liability  Act  is  wider  in  its  scope 
and  more  exacting  in  its  requirements  than  is  the  Fac- 
tory Inspection  Act;  and  consequently  a  certificate 
issued  by  the  labor  commissioner  under  the  authority 
of  the  Factory  Inspection  Act  is  only  prima  facie  evi- 
dence that  the  employer  has  gone  as  far,  in  the  per- 
formance of  his  duty,  as  is  required  by  the  Factory 
Inspection  Act:  5  Labatt's  Master  &  Servant  (2  ed.), 
5670.  Whenever  and  wherever  the  Employers'  Lia- 
bility Act  adds  to  the  duty  placed  upon  the  employer 
by  the  Factory  Inspection  Act,  the  certificate  is  no  evi- 
dence at  all  that  the  employer  has  performed  such 


Sept.  1919.]  Dennison  v.  Jossi.  581 


added  duty.  The  certificate  is  prima  facie  evidence  of 
performance  to  the  extent  and  only  to  the  extent  that 
the  Factory  Inspection  Act  requires  performance. 

Bean  and  Johns,  JJ.,  concur. 


Argued  J^ly  10,  affirmed  September  30,  1919. 

DENNISON  V.  JOSSL* 

(184  Pae.  269.) 

Mortgftges— Beinfftatement  of  Mortgage  Satisfied  by  Mistake. 

1.  When  the  owner  of  two  mortgages,  intending  to  satisfy  one, 
by  mistake  satisfies  the  other  mortgage,  he  is  entitled  to  have  the 
mistake  corrected  and  the  mortgage  reinstated,  unless  right  of  third 
parties  would  be  prejudiced. 

[As  to  when  mortgage  will  be  revived  in  case  of  being  satisfied 
by  mistake,  see  note  in  5  Am.  St.  Bep.  703.]  ^ 

Vendor  dnd  Pnrcbaser— Mortgagee  Satisfying  Mortgage  by  Mistake 
has  No  Bemedy  Against  Innocent  Purchaser. 

2.  The  owner  of  a  mortgage  who  satisfied  it  by  mistake  is  not  en- 
titled to  have  the  mistake  corrected  and  the  mortgage  reinstated  as 
against  the  intervening  rights  of  bona  fide  purchasers  and  encum- 
brancers. 

Vendor  and  Purchaser— Bights  of  Bona  Fide  Purchasers  and  Encum- 
brancers Without  Notice  When  Mortgage  Erroneously  Satisfied. 

3.  Where  the  owner  of  two  mortgages  through  mistake  satisfied  one 
which  he  did  not  intend  to  satisfy^  and  after  the  satisfaction  was  in- 
dorsed on  the  record,  the  premises  were  disposed  of  and  a  subsequent 
mortgage  given,  heldp  that  the  last  purchaser  and  the  mortgagee  took 
the  same  without  any  constructive  notice,  so  that  the  mortgagee  was 
not  entitled  to  have  the  mortgage  reinstated,  the  purchaser  and  sub- 
sequent encumbrancer  having  no   actual  notice. 

From  Multnomah:  Gbobge  W.  Staplbton,  Judge. 

Department  1. 

By  mistake  John  Dennison  satisfied  a  mortgage 
owned  hy  him,  and  upon  discovery  of  his  mistake 


*On  right  to  reinstatement  of  mortgage  which  has  been  released  or 
discharged  by  mistake,  see  notes  in  58  Ii.  B.  A.  788;  26  Lb  B.  A.  (N.  S.) 
810j  28  L.  B.  A.  (N.  &)  825;  L.  B.  A.  1917E,  1055.  Bkportxb. 
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—  —  — 

brought  this  suit  for  the  purpose  of  reinstating  and 
foreclosing  the  mortgage.  There  was  a  decree  dis- 
missing the  suit  and  the  plaintiff  appealed. 

On.  July  31,  1908,  Chester  A.  Sheppard  and  his  wife 
gave  to  John  Dennison  their  promissory  note  for  $750, 
payable  on  July  31,  1911,  with  interest  at  8%  per  an- 
num payable  semi-annually;  and,  to  secure  the  note, 
they  also  gave  a  mortgage  on  lot  25  in  block  1  in  Cres- 
ton,  Multnomah  County,  Oregon.  This  is  the  mort- 
gage which  Dennison  satisfied  by  mistake  and  it  is  this 
encumbrance  which  he  is  seeking  to  have  reinstated 
and  foreclosed. 

On  the  same  date,  July  31,  1908,  Chester  A.  Shep- 
pard and  his  wife  gave  another  promissory  note  to 
John  Dennison  for  $750  payable  July  31,  1911,  with 
interest  at  8%  per  annum  payable  semi-annually;  and 
the  Sheppards  secured  this  note  by  executing  a  mort- 
gage on  lot  5  in  block  11  in  Creston. 

Both  mortgages  were  witnessed  by  the  same  wit- 
nesses, acknowledged  before  the  same  notary  public 
and  both  were  presented  for  recof d  at  4 :41  P.  M.  on 
July  31,  1908.  The  instruments  themselves  are  iden- 
tical in  all  respects  except  that  one  covers  lot  25  in 
block  1  while  the  other  embraces  lot  5  in  block  11  in 
Creston  and  except  that  the  former  bears  the  number 
22859,  which  appears  to  have  been  stamped  upon  it  by 
the  recording  officer,  while  the  latter  is  numbered 
22858.  The  mortgage  covering  lot  5  is  wholly  re- 
corded on  page  474  in  book  319  of  the  mortgage  rec- 
ords for  Multnomah  County.  Each  page  of  this  book 
is  numbered  at  the  top.  Immediately  to  the  right  of 
and  a  little  below  page  number  474  are  the  figures 
22858,  the  number  given  by  the  recording  officer  to  the 
mortgage  on  lot  5.  Immediately  below  the  figures 
22858  are  the  words  *' Sheppard  et  ux.  to  Dennison"; 
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and  then  follows  a  record  of  the  mortgage  on  lot  5. 
Nearly  the  entire  page  is  required  for  this  instrument 
although  there  was  enough  .of  the  page  left  to  permit 
the  recording  of  a  small  portion  of  the  mortgage  which 
relates  to  lot  25.  The  record  of  the  mortgage  cover- 
ing lot  25,  as  in  the  case  of  the  other  mortgage,  shows 
its  identification  number ;  for  the  figures  22859  appear 
first  and  then  immediately  below  these  figures  are  the 
words  ^'Sheppard  et  ux.  to  Dennison";  and  then  fol- 
lows a  record  of  the  mortgage  covering  lot  25.  How- 
ever, only  six  lines  of  this  instrument  appear  on  page 
474  and  the  remainder  was  written  on  page  475.  On 
the  margin  of  page  475  and  next  to  the  record  of  the 
mortgage  covering  lot  25  is  a  writing  signed  by  John 
Dennison  which  reads  as  follows : 

*'Full  satisfaction  of  the  within  mortgage  is  hereby 
acknowledged  this  30th  day  of  June,  1909.*' 

The  mortgage  on  lot  5  had  been  paid  and  Dennison 
intended  to  satisfy^  that  encumbrance;  but  for  some 
reason  he  njade  a  mistake  and  signed  the  writing  which 
purports  to  satisfy  the  mortgage  on  lot  25.  No  pay- 
ments, except  one  payment  of  intejest,  had  been  made 
on  the  note  which  was  secured  by  the  mortgage  on  lot 
25.  Dennison  did  not  discover  his  mistake  until  on  or 
about  April  11,  1916,  and  on  that  date  he  caused  to  be 
made  and  he  signed  entries,  one  on  the  margin  of  page 
474  and  another  on  the  margin  of  page  475,  to  the 
effect  that  the  writing  of  June  30,  1909,  was  intended 
to  apply  to  lot  5  but  by  mistake  was  entered  on  page 
475. 

On  January  28,  1909,  Sheppard  and  wife  deeded  lot 
25  to  J.  Martin  Pierson  and  wife ;  but  the  conveyance 
was  not  recorded  until  March  14,  1914.  The  grantors 
covenanted  that  they  were  the  owners  of  the  lot  and 
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that  the  premises  *'are  free  from  all  encmnbrances, 
except  a  certain  mortgage  of  seven  hundred  fifty 
($750)  dollars  drawing  8%  interest,  dated  July  30, 
1908,  given  to  John  Dennison,  which  said  grantees  as- 
sume and  agree  to  pay. ' ' 

By  an  instrument  dated  June  3, 1914,  and  recorded 
October  9, 1914,  J.  Martin  Pierson  and  his  wife  deeded 
lot  25  to  E.  L.  and  C.  L.  Beadell,  The  grantors  in  this 
instrument  covenanted  that  the  property  was  **free 
from  all  encumbrances,  except  a  certain  mortgage  of 
seven  hundred  fifty  ($750)  dollars  drawing  8%  per  an- 
num dated  July  30, 1908,  given  to  John  Dennison  which 
is  past  due  one  year  and  said  grantees  assume  and 
agree  to  pay.*' 

The  Beadells  and  their  wives  transferred  lot  25  to 
Clyde  and  Ludie  McCoy  by  a  deed  dated  October  6, 
1915,  and  recorded  October  9,  1915.  This  conveyance 
contains  a  covenant  ''that  the  said  premises  are  free 
from  all  encumbrances  except  a  certain  mortgage  of 
seven  hundred  and  fifty  ($750)  dollars  drawing  8% 
interest  per  annum  dated  July  30, 1908.''  *  The  grant- 
ors also  agreed  to  defend  against  all  lawful  claims 
and  demands  ''save  and  except  the  above-mentioned 
mortgage." 

By  a  warranty  deed  dated  December  15,  1915,  and 
recorded  on  that  day  the  McCoys  conveyed  lot  25  to 
Frederick  C.  Blatch.  The  grantors  covenanted  that 
the  property  was  free  from  all  encumbrances  and 
agreed  to  defend  against  the  demands  of  all  persons. 

By  a  warranty  deed  dated  December  16,  1915,  and 
recorded  December  17,  1915,  Frederick  C.  Blatch  con- 
veyed lot  25  to  W.  B.  Baugh.  The  grantor  in  this  in- 
strument covenanted  that  the  premises  were  free  from 
all  encumbrances  "except  city  liens  now  bonded.'* 
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On  December  17, 1915,  W.  B.  Baugh  borrowed  $1,000 
from  W.  L.  Boise,  trustee,  and,  to  secure  the  note  given 
by  him,  he  executed  a  mortgage  on  lot  25.  This  mort- 
gage was  recorded  on  December  17,  1915,  the  date  of 
its  execution. 

By  a  warranty  deed  dated  March  10,  1916,  and  re- 
corded March  15, 1916,  W.  B.  Baugh  and  his  wife  con- 
veyed lot  25  to  Mike  Jossi.  The  grantors  covenanted 
with  the  grantee  in  this  deed  that  **the  said  premises 
are  free  from  all  encumbrances  except  mortgage  of 
$1,000,  which  grantee  assumes.'' 

The  trial  court  decided  that  Boise,  as  trustee,  was 
an  innocent  mortgagee  without  notice  and  that  Jossi 
was  an  innocent  purchaser  without  notice. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  M.  M.  Mattheissen,  Messrs.  Wood,  Montague  <& 
Hunt  and  Mr.  P.  P.  Dabney,  with  an  oral  argument  by 
Mr.  Mattheissen. 

For  respondents,  Mike  and  Margaret  Jossi,  there 
was  a  brief  over  the  names  of  Messrs.  Christopherson 
(&  Matthews  and  Mr.  Grant  B.  Dimick,  with  an  oral 
argument  by  Mr.  Q.  L.  Matthews. 

For  respondent,  Whitney  L.  Boise,  there  was  a  brief 
over  the  names  of  Mr.  Frederick  V.  Holman  and  Mr. 
John  T.  McKee,  with  an  oral  argument  by  Mr.  Holman. 

For  respondent,  Ethelyn  C.  Sheppard,  there  was  a 
brief  prepared  and  presented  by  Mr.  Chester  A.  Shep- 
pard. 

HARRIS,  J. — The  mistake  made  by  Dennison  was, 
cither  wholly  or  in  part,  the  result  of  his  own  indi- 
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vidual  negligence.  It  is  possible  that  the  recording 
officer  who  prepared  the  entry  and  attested  Dennison 's 
signature  to  the  satisfaction  of  the  mortgage  shared  in 
the  negligence;  but  whether  he  did  or  not  is  immate- 
rial as  between  Dennison  and  defendants  Boise  and 
Jossi.  The  note  which  was  secured  by  the  mortgage 
on  lot  5  was  paid  and  after  it  was  paid  Dennison  went 
to  the  courthouse  for  the  purpose  of  satisfying  the 
mortgage  which  covered  lot  5.  Dennison  testified  that 
he  **went  in  the  courthouse  and  laid  down  the  mort- 
gage'* and  'Hhe  man  took  the  .book  and  he  told  me 
where  to  sign  and  I  signed  there.'*  While  it  is  not 
necessary  to  decide  whether  the  mortgage  which  Den- 
nison took  to  the  courthouse  was  the  one  covering  lot 
25  or  the  one  covering  lot  5  yet  there  are  a  number  of 
circumstances  from  which  it  can  be  argued  that  the 
recording  officer  was  shown  the  mortgage  on  lot  25. 
There  is  an  indorsement  on  the  back  of  the  original 
instrument,  covering  lot  25,  showing  that  it  was  re- 
corded on  page  474  of  volume  319.  The  whole  of  the 
mortgage  on  lot  5  appears  on  that  page  and  only  a 
small  part  of  the  mortgage  on  lot  25  is  there  shown; 
and  hence  there  is  room  for  the  argument  that  the 
practiced  eye  of  the  recording  officer  did  not,  when  he 
turned  to  page  474,  overlook  the  record  of  the  mort- 
gage on  lot  5.  If  the  officer  observed  that  page  474 
contained  the  record  of  the  other  mortgage  it  is  pos- 
sible that  he  was  guided  by  the  number  stamped  on  the 
back  of  the  instrument  and  written  on  the  record  as 
well  as  by  the  description  of  the  mortgaged  property. 
Dennison  was  negligent,  however,  even  though  he  took 
the  mortgage  on  lot  5  to  the  courthouse;  but  he  was 
still  more  negligent  if  he  showed  the  recording  officer 
the  mortgage  on  lot  25. 
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1-3.  When  the  owner  of  two  mortgages  intends  to 
satisfy  one  but  by  a  mistake  satisfies  the  other  mort- 
gage  he  is  entitled  to  have  the  mistake  corrected  and 
the  mortgage  reinstated  unless  the  rights  of  third  par- 
ties will  be  prejudiced :  27  Cyc.  143^.  The  same  rule 
that  measures  the  rights  of  Jossi  also  determines  the 
rights  of  Boise.  If  Jossi  was  a  purchaser  for  value 
in  good  faith  and  without  notice  of  Dennison's  equity 
then  he  is  entitled  to  prevail;  and  so,  too,  Boise  as 
mortgagee  is  entitled  to  protection  if  he  took  a  mort- 
gage on  the  lot  in  good  faith  and  without  notice:  19 
B.  C.  L.  409 ;  Lowry  v.  Bennett,  119  Mich.  301  (77  N.  W. 
935).  It  is  conceded  that  neither  Boise  nor  Jossi  had 
actual  knowledge  of  the  mistake  made  by  Dennison; 
and,^  therefore,  we  must  inquire  whether  these  two  de- 
fendants had  constructive  knowledge  of  the  plaintiff's 
equity. 

Counsel  for  the  defendants  rely,  among  other  prece- 
dents, upon  Larzelere  v.  Starkweather,  38  Mich.  96, 
107,  where  it  is  said  that — 

**  There  are  cases  which  go  very  far  in  extending  the 
doctrine  of  laches  in  applying  the  rule  of  constructive 
notice.  We  think,  however,  the  better  and  certainly 
the  safer  rule  to  be  that  a  mere  want  of  caution  is  not 
sujficient, — ^not  that  he  had  incautiously  neglected  to 
make  inquiries,  but  that  he  had  designedly  abstained 
from  making  inquiry  for  the  very  purpose  of  avoiding 
knowledge.'* 

'  It  is  not  necessary  to  determine  whether  the  lan- 
guage just  quoted  should  be  applied  in  its  full  literal 
meaning.  Nor  do  we  find  it  necessary  to  discuss  the 
reasoning  employed  in  Raymond  v.  Flavel,  27. Or.  219, 
241  (40  Pac.  158) ;  but  for  the  purpose  of  the  contro- 
versy presented  here  it  is  sufficient  to  follow  the  lan- 
guage found  in  McDougal  v.  Lame,  39  Or.  212,  214  (64 
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Pac.  864),  where  it  is  said  in  substance  that  a  party  is 
chargeable  with  notice  of  an  outstanding  equity  held 
by  a  third  person  if,  in  the  same  circumstances,  aji 
ordinarily  prudent  man  would  have  made  inquiry  and 
if  such  inquiry  upon  being  prosecuted  with  ordinary 
diligence  would  have  resulted  in  knowledge  of  the 
equity:  Jennings  v.  Lentz,  50  Or.  484  (93  Pac  327,  29 
L.  E.  A.  (N.  S.)  584).  None  of  the  precedents  express 
the  rule  in  language  more  favorable  to  the  plaintiff 
than  does  the  opinion  in  McDougal  v.  Lame;  and  yet 
if  the  rights  of  these  litigants  are  measured  by  this 
rule  of  ordinary  diligence,  the  test  that  is  the  most 
favorable  to  the  plaintiff,  it  will  nevertheless  be  found 
that  Dennison  cannot  prevail. 

Before  making  the  mortgage  Boise  examined  an 
abstract  showing  the  condition  of  the  record  title. 
This  abstract  included  the  mortgage  from  the  Shep- 
pards  to  Dennison  and  the  satisfaction  of  that  mort- 
gage, as  it  was  recorded  on  June  30,  1909,  the  deed 
from  the  Sheppards  to  the  Piersons,  and  the  convey- 
ance from  the  Piersons  to  the  Beadells.  The  deed 
from  Blatch  to  Baugh  did  not  appear  in  the  abstract 
but  the  original  instrument  was  shown  to  Boise.  The 
record  is  not  entirely  clear  as  to  whether  or  not  the 
abstract  submitted  to  Boise  contained  an  account  of 
the  deed  from  the  Beadells  to  the  McCoys  or  an 
account  of  the  deed  from  the  McCoys  to  Blatch;  but 
it  is  certain  from  the  evidence  that  Boise  either  saw  a 
recital  of  those  two  deeds  in  the  abstract  or  was  shown 
the  original  instruments.  Boise  was  acting  as  trustee 
for  a  Mrs.  Taylor.  One  Anderson  was  negotiating 
with  Mrs.  Taylor  for  a  loan  and  '*he  brought  her  to" 
Bpise's  oflBce.  Boise  had  noticed  the  references  to  the 
Dennison  mortgage  in  the  respective  deeds  given  to 
the  Piersons,  the  Beadells  and  the  McCoys,  as  well  as 
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the  satisfaction  of  the  mortgage.    Boise  testified  that 
when  Anderson  came  to  his  oflSce  with  Mrs.  Taylor : 

**I  says,  *I  don't  understand  about  these  reserva- 
tions here.'  He  says,  *  Those  mortgages  are  satisfied,' 
he  says,  'I  am  an  abstracter  and  I  saw  it  myself.'  I 
says,  *I  wish  you  would  go  back  to  the  abstracter  and 
get  a  note  about  that.'  And  so  he  did  and  he  came 
back  with  a  note  from  the  abstracter  showing  that  the 
mortgage  was  satisfied,  and  he  assured  me  that  he  had 
seen  it  on  the  record,  so  I  believed  him. ' ' 

In  the  course  of  the  conversation  between  Anderson 
and  Boise  the  former  explained  to  the  latter  *  *  that  this 
was  probably  some  real  estate  man  drawing  the  deed 
that  had  copied  what  had  been  in  somebody 's  else  deed 
and  that  was  the  reason  of  it." 

It  is  true  that  as  said  in  Talbot  v.  Joseph,  79  Or.  308, 
317  (155  Pac.  184,  187),  *Uhe  record  is  the  standard 
which  the  law  has  erected  to  decide  such  questions,  and 
he  is  bound  by  the  terms  of  the  conveyance  as  recorded, 
but  no  further";  and  consequently  any  defect  in  the 
abstract  could  not  be  of  avail  to  Boise.  The  abstract 
stated  the  whole  truth  as  it  was  at  that  time  told  by 
the  record  and  when  Boise  completed  his  examination 
of  the  abstract  he  knew  as  much  as  he  would  have 
learned  if  he  had  gone  to  tjie  records  and  read  all  the 
entries  affecting  lot  25.  It  is  also  true  that  if  he  had 
gone  to  the  courthouse  he  might  possibly  have  seen 
the  record  of  the  mortgage  relating  to  lot  5 ;  and  yet  he 
was  under  no  obligation  to  examine  into  the  title  of  lot 
5.  Nor  would  it  necessarily  follow  that  Boise  would 
be  chargeable  with  bad  faith  if  he  had  made  no  other 
inquiries  than  those  actually  made  by  him,  even  though 
he  had  gone  to  the  courthouse  and  while  investigating 
the  title  of  lot  25  casually  noticed  the  record  of  the 
mortgage  on  lot  5.    Boise  did  observe  that  two  deeds 
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made  after  the  satisfaction  of  the  mortgage  con- 
tained reservations  relating  to  the  Dennison  mortgage. 
Boise  is  a  lawyer  with  many  years  of  experience ;  and, 
furthermore,  the  terms  of  his  trust  required  him  to 
loan  on  first  mortgages.  Boise  assured  himself  that 
the  record  in  truth  contained  a  satisfaction  of  the 
mortgage  and  this  plus  his  knowledge  of  the  existence 
of  the  two  deeds  containing  covenants  that  the  prem- 
ises were  free  from  all  encumbrances,  together  with 
the  statement  made  by  Anderson  justified  him  as  a 
reasonably  prudent  business  man  in  making  the  loan. 

The  title  to  lot  25  was  examined  by  **Mr.  Schmauch 
and  Mr.  McKenzie'*  for  the  defendant  Jossi.  Me- 
Kenzie  &  Company  conducted  a  fire  insurance,  money 
loaning  and  real  estate  business  in  Portland,  the  city 
in  which  all  the  transactions  involved  in  this  litigation 
occurred;  and  W.  J.  Schmauch  was  an  employee  of 
McKenzie  &  Company  and  as  such  employee  "just 
handled  the  real  estate. '^  An  abstract  containing  an 
accurate  account  of  the  entire  record  concerning  lot  25 
was  submitted  to  Mr.  McKenzie  who  examined  it.  He 
noticed  that  Mr.  Boise  had  made  a  loan  of  $1,000  and 
after  making  the  remark  that  '*if  Mr.  Boise  passes  on 
it  it  must  be  all  right  ^^  he  sent  Schmauch  to  see  Mr. 
Boise.  Schmauch  says  that  he  asked  Boise  *4f  he  had 
found  the  title  0.  K.  and  made  the  loan  and  he  said : 
yes."  We  think  that  Jossi  through  his  representa- 
tives exercised  all  the  care  that  could  be  expected  of 
an  ordinarily  prudent  man. 

The  decree  is  affirmed.  Affirmed. 

McPrtde,  0.  J.,  and  Bubnett  and  Benson,  JJ., 
concur. 
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WELCH  V.  JOHNSON. 

(183  Pac.  776;  184  Pac.  280.) 

Pleading — Complaint,  Thongh  Demurrable,  SnAclent  Against  Objec- 
tion not  Raised  Below. 

1.  A  complaint,  in  a  suit  to  reform  a  deed  bj  striking  out  a  pur- 
ported obligation  of  purchaser  to  pay  a  note  and  mortgage,  and  relieve 
him  from  liability  to  a  deficiency  judgment  (Section  426,  L.  O.  L.), 
although  subject  to  demurrer  for  not  giving  a  more  specific  explana- 
tion of  plaintiff's  own  conduct  to  show  that  the  mistake  did  not  arise 
from  his  own  gross  negligence,  held  sufficient  as  against  an  objection 
thereto  urged  for  the  first  time  upon  appeal,  as  every  reasonable 
inference  should  be  given  in  favor  of  the  complaint  that  can  be 
drawn  therefrom. 

Pleading— New  Matter  in  Substance  Amonnting  Mendy  to  Denials 
Eeqnires  No  Beiply. 

2.  Where  following  the  words,  "This  defendant  admits  «ind  alleges," 
the  answer  makes  affirmative  statements  which  in  form  are  new 
matter,  but  in  substance  amount  merely  to  denials,  a  reply  is  unneces- 
sary. 

[As  to  matters  presumptively  within  knowledge  of  defendant 
in  general  forming  limitation  in  use  of  denial,  see  note  in  133 
Am.  St.  Sep.  109.J 

Appeal  and  Error^Flnding  of  Lower  Court  will  not  be  Disturbed. 

.  3.  In  a  suit  to  reform  a  deed,  fining  of  trial  judge,  who  heard  and 
saw  the  witnesses,  that  there  was  a  mistake  should  not  be  disturbed, 
the  contrary  evidence  consisting  only  of  a  few  suspicious  circum- 
stances. 

Mortgages — ^Mortgagee  Cannot  Urge  Assumption  Clause  Inserted  by 
Mistake. 

4.'  Mortgagee  cannot  avail  himself  of  assumption  clause  inserted 
through  mistake  or  oversight  of  the  scrivener,  and  without  tbe  knowl- 
edge or  consent  of  either  grantor  or  grantee. 

Reformation  of  Instruments— Wlien  Authorized  for  Mistake  of  Steno- 
grapher of  Party. 
5.  Wbere  both  plaintiff,  seeking  to  reform  a  deed  by  striking  out  a 
clause  assuming  a  mortgage  made  by  his  grantors  to  mortgagee,  and 
his  grantors,  agree  that<  the  clause  was  inserted  by  mistake,  and  no 
element  of  estoppel  being  available  to  the  mortgagee,  who  was  not 
induced  by  the  assumption  provision  to  change  his  position  to  his 
disadvantage,  yxeld^  that  purchaser  was  not  guilty  of  such  negligence 
in  failing  to  read  the  deed  prepared  by  his  own  stenographer,  and 
executed  and  recorded  by  his  grantors,  as  would  prevent  reformation 
of   the   deed. 
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Appeal  and  Error— Reformation  of  Instnunento— When  Defect  In. 
Necessary  Partiee  Defendant  is  Imniaterial. 

6.  In  a  suit  to  reform  a  deed  by  striking  oat  the  clause  obligating^ 
parchaser  to  pay*  a  note  and  mortgage^  purchaser's  grantors,  as  weU 
as  their  mortgagee,  should  be  made  parties,  but,  on  mortgagee's 
appeal  from  a  judgment  for  purchaser,  the  cause  need  not  be  re- 
manded for  failure  to  make  grantors  parties,  where  they,  as  witnesses 
for  plaintiff,  testified  that  he  did  not  agree  to  assume  the  note  and 
mortgage,  which  estops  their  denial  thereof. 

ON  PETITION  FOB  EBHEAEING. 

Attorney  and  Client— ImiOlad  Antbority  of  Attorney  to  Admit  Away 

Client's  Case. 

7.  A  general  attorney  had  no  implied  authority,  merely  from  his 
employment,  to  bind  his  client  by  an  admission  there  was  no  mistake 
in  the  terms  and  conditions  of  the  conveyance  to  the  client,  in  the 
absence  of  pending  litigation  in  which  he  was  appearing  as  attorney 
of  record. 

Evidence— AdmlBsion  in  Brief  Binding  Only  aa  to  Partioa  to  iatlg»- 
tion. 

8.  An  allegation  in  a  brief  could  bind  only  the  parties  to  the 
litigation,  and  not  another  party  for  whom  one  of  the  attorneys  who 
prepared  the  brief  was  counsel. 

Reformation  of  Instruments — Preparation  of  Deed  in  Office  of  Plain- 
tiff's Attorney  No  Defense. 

9.  Though  the  deed  which  plaintiff  sues  to  oorrect  was  prepared 
in  the  office  of  his  attorney,  it  was  not  necessarily  any  the  less  a 
mistake  to  include  the  disputed  clause. 

Bef  ormation  of  Xnstmments— Preparation  of  Deed  in  Office  of  nain- 
tilTs  Attorney  as  Showing  Negligence. 

10.  That  the  deed  whose  reformation  is  sought  was  prepared  in 
the  office  of  plaintiffs  attorney  is  properly  considered  on  the  point 
that  to  be  relieved  from  mistake  it  must  appear  the  mistake  was  not 
due  to  party's  negligence. 

Reformation  of  Xnstmments— Negligence  Preventing  Relief  Against 
Mistake  mnst  be  Violation  of  Dnty. 

11.  The  negligence  which  would  prevent  relief  from  mistake  in  a 
deed  by  reformation  of  the  instrument  must  be  such  as  amounts  to 
violation  of  a  positive  duty  owing  the  other  party. 

From  Multnomah :  William  N,  Gatens,  Judge. 

Department  1. 

The  object  of  this  litigation  is  to  determine  whether 
a  deed,  delivered  to  A.  Welch,  should  be  reformed  by 
strikihg  out  a  provision  which  purports  to  obligate 
Welch  to  pay  a  note  and  mortgage  held  by  John  E. 
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Johnson.  On  October  28,  1911,  John  B.  Johnson  sold 
and  conveyed  a  tract  of  orchard  land  in  the  Hood 
River  section  to  Lillie  J.  Scott  Ricord  for  the  agreed 
price  of  $13,500.  Lillie  J.  Scott  Ricord  paid  $3,000  in 
cash  and  she  and  her  husband  gave  their  note  to  John- 
son for  $10,500  for  the  balance  of  the  purchase  price. 
The  note  was  payable  five  years  after  October  28, 1911. 
The  Ricords  secured  the  note  by  giving  a  mortgage  on 
the  land  purchased  from  Johnson.  On  November  1, 
1912,  the  Ricords  conveyed  the  land  to  Katherine  Vree- 
land.  The  deed  received  by  Katherine  Vreeland  was 
made  subject  to  the  mortgage  held  by  Johnson  and 
also  contained  these  words : 

**The  payment  of  which  said  promissory  note  and 
the  release  of  the  said  mortgage,  executed  to  secure 
the  same,  is  hereby  assumed  by  the  said  Katherine 
Vreeland.  ^  * 

On  November  7,  1912,  Katherine  Vreelind  and  her 
husband  George  Vreeland  deeded  the  land  to  her  father 
A.  Welch ;  and  this  deed  contained  the  following  pro- 
vision : 

*'The  payment  of  which  said  promissory  note,  and 
the  release  of  said  mortgage  executed  to  secure  the 
same  is  hereby  assumed  by  the  said  A.  Welch,  the 
grantee  hereunder;  and  that  we  will,  and  our  heirs, 
executors  and  administrators  shall  forever  warrant 
and  defend  the  same  from  the  lawful  claims  and  de- 
mands of  all  persons  whomsoever,  save  and  except  as 
to  the  said  mortgage  and  promissory  note  which  the 
said  A.  Welch  hereby  assumes  and  agrees  to  pay. ' ' 

On  February  3,  1914,  Welch  conveyed  the  property 
to  the  Pacific  Land  Company,  a  corporation.  The 
Pacific  Land  Company  quit  the  property,  and  after- 
wards on  March  15,  1915,  because  of  the  fact  that  the 
fruit  trees  and  the  strawberry  plants  needed  care  and 
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attention,  Johnson  entered  /upon  the  premises  and 
since  that  time  has  been  in  possession. 

Claiming  that  the  assumption  clause  in  the  deed 
from  the  Vreelands  to  Welch  made  the  latter  liable  for 
the  payment  of  the  note,  Johnson  began  an  action 
against  Welch  for  the  recovery  of  $10,500,  the  prin- 
cipal due  on  the  note,  together  with  accrued  interest, 
and  $1,000  attorney's  fees.  Welch  answered  the  com- 
plaint in  the  atction  and  then  comm^aced  this  suit  by 
filing  a  complaint  in  the  nature  of  a  cross-bill.  A 
second  amended  complaint  was  afterwards  filed  and 
this  pleading  contains  five  alleged  causes  of  suit.  In 
the  first  cause  of  suit  the  plaintiff  avers  that  negotia- 
tions between  Welch  and  the  Vreelands  resulted  in  an 
agreement  to  the  effect  that  the  Vreelands  were  to 
convey  to  Welch  their  equity  in  the  property  and  that 
Welch  should  take  the  premises  subject  to  the  mort- 
gage; that  there  was  never  any  understanding  or 
agreement  that  Welch  was  to  assume  or  pay  the  note 
and  mortgage ;  that  in  the  preparation  of  the  deed  and 
through  the  mistake  of  the  scrivener  and  without  the 
knowledge  or  consent  of  the  Vreelands  or  of  Welch 
the  assumption  clause  was  inserted  in  the  deed;  that 
Welch  did  not  read  or  know  the  contents  of  the  deed 
and  that  neither  the  Vreelands  nor  Welch  had  any 
knowledge  of  the  assumption  clause  being  in  the  deed 
until  about  January  1,  1917;  that  it  was  not  the  pur- 
pose or  intent  of  the  Vreelands  to  insert  the  assump- 
tion clause  in  the  conveyance  and  that  it  was  not  the 
purpose  or  intent  of  Welch  to  accept  a  deed  contain- 
ing an  assumption  clause. 

In  the  second  cause  of  suit  the  plaintiff  avers  that 
Johnson  commenced  his  suit  against  the  Pacific  Land 
Company,  as  the  sole  defendant,  for  the  foreclosure  of 
the  note  and  mortgage  and  that  on  December  5, 1916, 
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the  suit  terminated  in  a  stipulated  and  final  decree 
against  the  land  for  the  amount  of  the  note ;  and  that 
because  of  the  rendition  of  that  decree  Johnson  is 
estopped  to  prosecute  the  action  at  law  against  Welch. 

The  third  cause  of  suit  contains  a  recital  of  the 
prosecution  of  the  foreclosure  suit  to  a  final  decree  and 
an  allegation  that  when  Johnson  elected  to  prosecute 
the  suit  in  foreclosure  his  act  constituted  an  election 
of  remedies  and  deprived  him  of  the  right  subsequently 
to  maintain  the  action  at  law. 

The  fourth  cause  of  suit  does  no  more  than  to  assert 
that: 

' '  The  sole  purpose  and  intent  of  the  commencement 
and  prosecution  of  such  action  at  law  is  to  enforce  a 
personal  liability  on  the  said  recitals  in  the  deed 
against  this  plaintiff,  and  to  avoid  and  nullify  the  force 
and  effect  of"  Section  426,  L.  0.  L. 

The  fifth  cause  of  suit  is  to  the  eflfect  that  Johnson 
failed  to  issue  an  execution  on  the  decree  obtained  in 
the  foreclosure  suit  and  that  therefore  he  ought  not  to 
be  allowed  to  prosecute  the  action  at  law  until  the 
mortgaged  premises  are  first  sold  on  execution. 

Johnson  demurred  to  the  second,  third,  fourth  and 
fifth  causes  of  suit.  The  demurrer  was  sustained  j  and 
then  Johnson  filed  his  answer  to  the  first  cause  of  suit. 
No  reply  was  filed  by  Welch. 

Process  was  not  served  upon  Katherine  Vreeland  or 
George  Vreeland;  nor  did  they  appear  in  the  suit  ex- 
cept as  witnesses  for  Welch.  Johnson  was  the  only 
person  upon  whom  summons  was  served  and  he  alone 
answered.  This  suit  was  tried  upon  the  issues  made 
by  the  first  cause  of  suit  and  the  answer  filed  by  John- 
son. The  trial  resulted  in  a  decree  striking  out  the 
provision  concerning  the  assumption  of  the  mortgage. 
Johnson  appealed ;  but  Welch  did  not  appeal  from  the 
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order  sustaining  the  demurrer  to  the  second,  third, 
fourth  and  fifth  causes  of  suit.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Htmtington  d  Wilson  and  Mr.  Ernest  C. 
Smithy  with  ^n  oral  argument  by  Mr.  Smith. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  A.  Bobbins  and  Mr.  Charles  A.  Johns,  with  an 
oral  argument  by  Mr.  Bobbins. 

HARRIS,  J. — 1.  The  appellant  contends  that  the 
allegations  in  the  first  cause  of  suit  do  not  comply  with 
the  rule  that  the  complaint,  in  cases  of  this  kind,  should 
distinctly  show  what  was  the  original  agreement  of 
the  parties,  and  should  point  out  with  clearness  and 
precision  wherein  there  was  a  mistake,  and  should 
show  that  the  mistake  did  not  arise  from  the  gross 
negligence  of  the  plaintiff:  Lewis  v.  Lewis,  5  Or.  170, 
177.  The  complaint  does  distinctly  show  what  was  the 
original  agreement  and  it  also  points  out  precisely 
wherein  there  was  a  mistake.  A  demurrer  to  the  first 
cause  of  suit  might  have  required  the  plaintiff  to  give 
a  more  specific  explanation  of  his  own  conduct  in  order 
sufficiently  to  show  that  the  mistake  did  not  arise  from 
his  own  gross  negligence.  There  is  not,  however,  a 
complete  absence  of  allegations  concerning  the  lack  of 
negligence  on  the  part  of  the  plaintiff,  and  at  thje  most 
the  only  criticism  that  can  be  made  of  the  averments 
in  the  complaint  is  that  it  contains  a  defective  stat^ 
ment  of  a  good  cause  of  suit ;  and  consequently  when 
the  objection  is  for  the  first  time  urged  on  the  hearing 
in  this  court  '*  every  reasonable  inference  should  be 
given  in  favor  of  the  complaint  that  can  be  drawn 
therefrom^':  Hyland  y.  Hylmd,  19  Or.  51,  58  (23  Pac. 
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811,  814) ;  Osborn  v-  Ketchtm,  25  Or.  352,  357  (35  Pac. 
972). 

2.  It  is  argned  that  by  failing  to  reply  the  plaintiff 
admitted  the  appellant's  claim.  Following  the  words 
^'this  defendant  admits  and  alleges"  are  affirmative 
statements  which  in  form  are  new  matter  bnt  in  sub- 
stance amount  merely  to  denials;  and  hence  a  reply 
was  not  necessary :  -fiTa&af  v.  Moore,  48  Or.  191, 195  (85 
Pac.  506) ;  31  Cyc.  244. 

3.  The  plaintiff  maintained  an  office  in  Portland. 
Katherine  Vreeland,  the  daughter  of  plaintiff,  and 
George  Vreeland  had  been  married  in  July,  1911,  and 
we  infer  from  the  record  that  they  lived  in  or  near 
Hood  Biver.  Welch  owned  an  *' equity''  in  a  tract  of 
land  in  the  Hood  River  valley.  Soon  after  the  Vree- 
lands  purchased  the  Johnson  land  they  expressed  a 
desire  to  secure  the  tract  in  which  Welch  owned  an 
*' equity";  and  according  to  the  testimony  of  Welch 
*Hhey  suggested  they  would  like  to  turn  in  their  equity 
in  this  place,  and  as  she  was  my  daughter  I  told  her  I 
would  take  that  equity,  the  equity  in  the  piece  of  prop- 
erty in  the  Hood  River  orchard  lands  for  the  piece  they 
desirfed."  In  the  language  of  George  Vreeland,  the 
parties  **just  switched  equities."  A.  Welch,  George 
Vreeland  and  Katherine  Vreeland  all  testified  in  posi- 
tive terms  that  they  agreed  to  exchange  equities  and 
that  there  was  no  agreement  that  Welch  should  assume 
the  payment  of  the  note  and  mortgage  held  by  John- 
son. Welch  and  the  Vreelands  were  the  only  persons 
who  had  actual  knowledge  of  the  terms  of  the  agree- 
ment. No  witnesses  testified  that  Welch  agreed  to 
pay  the  note  or  to  procure  a  release  of  the  mortgage. 
The  only  evidence  contradicting  the  story  told  by 
Welch  and  the  Vreelands  consists  of  alleged  suspi- 
cious circumstances  including  the  relationship  between 
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Welch  and  the  Yreelands,  the  asstunption  clause  in  the 
deed  from  Welch  to  the  Pacific  Land  Company,  and 
the  like.  It  must  be  remembered  that  this  is  not  a 
case  where  the  grantee  is  asserting  and  the  grantors 
are  denying  that  there  was  a  mistake;  but  here  not 
only  the  grantee  but  also  the  grantors  are  unreserv- 
edly agreed  that  a  mistake  was  made  in  the  prepara- 
tion of  the  deed.  The  fact  that  all  the  persons  who 
knew  about  the  terms  of  the  agreement  testified  that 
there  was  a  mistake  made  in  the  preparation  of  the 
deed,  and  there  was  no  evidence  to  the  contrary  except 
a  few  suspicious  circumstances,  and  the  fact  that  the 
trial  judge  saw  and  heard  the  witnesses,  and  on  that 
account  was  in  a  better  position  to  pass  upon  the  credi- 
bility of  those  witnesses,  present  a  situation  where  the 
findings  of  the  trial  judge  are  peculiarly  entitled  to 
respect ;  and  we  therefore  conclude  that  the  findings  of 
the  trial  judge  concerning  the  fact  of  mistake  should 
remain  undisturbed :  Tucker  v.  Kirkpatrick,  86  Or.  677, 
679  (169  Pac.  117) ;  Rowe  v.  Freeman,  89  Or.  428,  435 
(172  Pac.  508, 174  Pac.  727). 

4.  The  deed  which  the  plaintiff  seeks  to  have  re- 
formed was  prepared  in  his  office  by  his  stenographer. 
Welch  testified  that  when  the  Vreelands  said  that 
' '  they  wanted  the  other  place '  *  he  * '  told  them  all  right. 
They  said  fix  up  the  deed  and  send  up  to  them.  ^  ^  Con- 
tinuing his  testimony  Welch  stated,  *'I  had  my  stenog- 
rapher prepare  a  deed  for  an  equity  in  a  certain  piece 
of  property.  It  was  sent  up  there  and  signed  and  put 
on  record  in  Hood  Eiver  County.^'  When  ask^ed 
whether  the  clauses  concerning  the  assumptioii  of  the 
mortgage  were  inserted  in  the  deed  by  his  authority 
or  with  his  knowledge  he  answered:  **They  were 
not.    They  were  inserted  there  by  copying  a  deed.'* 
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Although  Welch  stated  that  he  had  no  recollection  of 
having  seen,  the  deed  from  the  Ricords  to  Katherine 
Vreeland,  nevertheless  if  the  presence  of  the  assump- 
tion clause  in  the  deed  to  Welch  is  to  be  accounted  for 
by  saying  that  it  was  ''inserted  there  by  copying  a 
deed,"  the  reasonable  inference  is  that  the  stenog- 
rapher had  the  deed  which  the  Ricords  gave  to  Kath- 
erine Vreeland.  At  any  rate  the  testimony  of  Welch 
is  to  the  effect  that  the  paper  was  prepared  by  his 
stenographer  upon  his  instruction  to  '  *  prepare  a  deed 
for  an  equity  in  a  certain  piece  of  property/'  and  pre- 
sumably the  stenographer  had  in  her  possession  and 
copied  from  the  deed  which  the  Ricords  had  made. 
After  the  paper  had  been  prepared  by  the  stenog- 
rapher it  was  forwarded  to  the  Vreelands  at  Hood 
River  and  they  appeared  before  a  notary  public  on 
November  7,  1912,  and  signed  and  acknowledged  the 
instrument.  George  Vreeland  caused  the  deed  to  be 
recorded  on  November  9, 1912,  and  at  some  subsequent 
time  he  returned  it  to  Welch.  On  December  28,  1916, 
Welch  received  a  letter  from  the  attorney  for  John- 
son, advising  him  that  Johnson  had  obtained  a  decree 
against  the  Pacific  Land  Company  ''foreclosing  the 
mortgage  on  the  property  [describing  it]  which  to- 
gether with  the  note  you  assumed  and  agreed  to  pay 
in  the  deed  given  to  you  by  your  daughter,  *  *  on 
November  7, 1912,'*  and  saying  also  that  "you  are  per- 
sonally responsible  for  the  payment  of  this  claim  in 
full"  and  "that  Mr.  Johnson  looks  to  you  for  payment 
of  this  indebtedness."  According  to  the  testimony  of 
Welch  he  did  not  know  of  the  existence  of  the  assump- 
tion provision  in  the  deed  prior  to  the  receipt  of  that 
letter.  George  Vreeland  did  not  know,  when  he  signed 
the  deed,  that  the  document  contained  the  assumption 
provision;  and  Katherine  Vreeland  said  in  substance 
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that  she  supposed  that  the  deed  merely  transferred  the 
equity.  Welch  did  not  ask  for  or  receive  an  abstract 
of  title. 

It  is  not  surprising  that  Welch  did  not  ask  for  an 
abstract  or  that  the  Vreelands  did  not  read  or  notice 
the  assumption  provision  in  the  deed  signed  by  them 
because  in  the  language  of  George  Vreeland  *4t  was  a 
family  agreement  ^^  If,  as  the  trial  court  expressly 
found,  the  assumption  clause  was  inserted  in  the  paper 
**by  and  through  a  mistake  or  oversight  of  the  scriv- 
ener, and  without  the  knowledge  or  consent  of  either 
the  grantor  or  grantee,  * '  Welch  is  entitled  to  a  refor- 
mation of  the  deed  and  Johnson  cannot  avail  himself 
of  the  assumption  clause:  Bradshaw  v.  Provident 
Trust  Co.,  81  Or.  55,  62  (158  Pac.  274) ;  Lloyd  v.  Lowe 
(Colo.),  165  Pac.  609  (L.  R.  A.  1918A,  999) ;  Parchen 
V.  Chessman,  53  Mont.  430  (164  Pac.  531). 

5.  The  appellant  argues  that  Welch  was  negligent 
and  on  that  account  cannot  ask  for  a  reformation  of 
the  deed.  It  is  true  that,  stated  in  broad  terms,  the 
rule  is  that  equity  will  not  relieve  a  person  from  his 
erroneous  acts  or  omissions  resulting  from  his  own 
negligence  (2  Pom.  Eq.  Juris.  (3  ed.),  §  839) ;  and  yet . 
as  pointed  out  by  Professor  Pomeroy  in  his  legal 
classic  it  is  not  correct  to  say  that  a  mistake  result- 
ing from  the  complaining  party 's  own  negligence  will 
never  be  relieved,  but — 

''It  would  be  more  accurate  to  say  that  where  the 
mistake  is  wholly  caused  by  the  want  of  that  care  and 
diligence  in  the  transaction  which  should  be  used  by 
every  person  of  reasonable  prudence,  and  the  absence 
of  which  would  be  a  violation  of  legal  duty,  a  court  of 
equity  will  not  interpose  its  relief;  but  even  with  this 
more  guarded  mode  of  statement,  each  instance  of 
negligence  must  depend  to  a  great  extent  upon  its  own 
circumstances.    It  is  not  every  negligence  that  will 
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stay  the  hand  of  the  court.  The  conclusion  from  the 
best  authorities  seems  to  be,  that  the  neglect  mugt 
amount  to  the  violation  of  a  positive  legal  duty.  The 
highest  possible  care  is  not  demanded.  Even  a  clearly 
established  negligence  may  not  of  itself  be  a  sufficient 
ground  for  refusing  relief,  if  it  appears  that  the  other 
party  has  not  been  prejudiced  thereby.  In  addition  to 
the  two  foregoing  requisites,  it  has  been  said  that 
equity  would  never  give  any  relief  from  a  mistake,  if 
the  party  could  by  reasonable  diligence  have  ascer- 
tained the  real  facts ;  nor  where  the  means  of  informa- 
tion are  open  to  both  parties  and  no  confidence  is  re- 
posed; nor  unless  the  other  party  was  under  some 
obligation  to  disclose  the  facts  known  to  himself,  and 
concealed  them.  A  moment's  reflection  will  clearly 
show  that  these  rules  cannot  possibly  apply  to  all  in- 
stances of  mistake,  and  furnish  the  prerequisites  for 
all  species  of  relief.  Their  operation  is,  indeed,  quite 
narrow;  it  is  confined  to  the  single  relief  of  cancella- 
tion, and  even  then  it  is  restricted  to  certain  special 
kinds  of  agreements" :  2  Pom.  Eq.  Juris.  (3  ed.),  §  856. 

The  principle  discussed  by  Professor  Pomeroy  was 
recognized  and  ^proved  in  Howard  v.  Tettelhaum,  61 
Or.  144, 149  (120  Pac.  373),  where  it  is  said: 

'•Negligence,  in  order  to  bar  equitable  relief,  in  case 
of  mutual  mistake,  clearly  established,  must  be  so 
gross  and  inexcusable  as  to  amount  to  a  positive  vio- 
lation of  a  legal  duty  on  the  part  of  the  complaining 
party. ' ' 

See,  also :  34  Cyc.  949. 

But,  repeating  the  language  of  Professor  Pomeroy, 
I'^each  instance  of  negligence  must  depend  to  a  great 
|extent  upon  its  own  circumstances.**  To  the  same 
effect  are:  Powell  v.  Heisler,  16  Or.  412,  416  (19  Pac. 
109) ;  Farwell  v.  Home  Ins.  Co.,  136  Fed.  93,  98.  (68 
C.  C.  A.  557) ;  Shields  v.  Mongolian  Exploration  Co., 
137  Fed.  539,  550  (70  C.  C.  A.  123).  Nor  is  the  failure 
of  a  complainant  to  read  an  instrument  conclusive  evi- 
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dence,  as  a  matter  of  law,  that  the  mistake  was  due  to 
his  negligence:  West  v.  Suda,  69  Conn.  60,  62  (36  Atl. 
1015) ;  Eitchins  v.  PettingUl,  58  N.  H.  3;  Bradshaw  v. 
Provident  Trust  Co.,  81  Or.  55,  59  (158  Pac.  274); 
Lloyd  V.  Lowe  (Colo.),  165  Pac.  609,  610  (L.  E.  A. 
1918A,  999) ;  6  Pom.  Eq.  Juris.,  §  680.  See,  also : 
Albany  City  Savings  Inst.  v.  Bu'rdick,  87  N.  Y.  40; 
Story  V.  Gammell,  68  Neb.  709  (94  N.  W.  982) ;  Taylor 
V.  Glen^  Falls  Ins.  Co.,  44  Fla.  273  (32  South.  887). 

The  record  does  not  present  any  element  of  estoppel 
as  between  Johnson  and  Welch.  If  instead  of  being 
the  mortgagee  Johnson  were  an  assignee  of  the  mort- 
gagee, and  had  purchased  the  mortgage  after  the  de- 
livery of  the  deed  to  Welch  on  the  faith  of  the  added 
security  afforded  by  the  assumption  clause,  or,  if  John- 
son had  changed  his  position  to  his  disadvantage  by 
reason  of  the  assumption  provision  in  the  deed  to 
Welch,  quite  a  different  case  would  confront  us :  Inter- 
national  Mortgage  Bank  v.  Matthews,  92  Wash.  180 
(158  Pac.  991).  Johnson  paid  nothkig  on  account  of 
the  assumption  clause;  he  neither  did  nor  omitted  to 
do  any  act  on  account  of  it ;  and,  so  far  as  he  is  con- 
cerned and  for  all  practical  purposes,  any  advantages 
reaped  from  it  by  him  are  gratuitous.  We  conclude 
from  the  circumstances  disclosed  by  the  record,  and 
especially  in  view  of  the  fact  that  the  grantors  and 
grantee  named  in  the  deed  agree  that  there  was  a  mis- 
take as  alleged  by  the  complainant  and  in  view  of  the 
further  fact  that  there  is  no  element  of  estoppel  avail- 
able to  Johnson,  that  Welch  was  not  guilty  of  such 
negligence  as  will  prevent  a  reformation  of  the  deed: 
Stone  V.  Moody,  41  Wash.  680  (84  Pac.  617,  85  Pac 
346,'5  L.  R.  A.  (N.  S.)  799). 

6.  The  Vreelands  had,  by  the  assumption  clause  in 
the  deed  from  the  Bicords,  obligated  themselves  to  pay 
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the  note  and  mortgage ;  and  they  were  therefore  vitally 
interested  in  any  change  that  might  be  made  in  the 
deed  to  Welch:  Stover  v.  Tompkins,  34  Neb.  465  (51 
N.  W.  1040). 

The  Vreelands  were  necessary  parties  and  ought  to 
have  been  served  with  summons  and  complaint  so  that 
any  decree  which  might  be  rendered  would  bind  them 
as  well  as  Johnson  and  Welch.  All  the  parties  to  a 
deed  who  are  affected  immediately  or  consequentially 
by  a  mistake  should  be  made  parties  as  they  are  en- 
titled to  be  heard  upon  any  matter  that  might  affect 
their  rights  under  the  decree :  Center  Creek  Water  <& 
Irr.  Co.  V.  Lindsay,  21  Utah,  192  (60  Pac.  559) ;  First 
National  Bank  v.  Fessler,  84  N.  J.  Eq.  166  (92  Atl-. 
914) ;  Taylor  v.  Holmes  (C.  C),  14  Fed.  498,  514;  Cole 
V.  Fickett,  95  Me.  265,  269  (49  Atl.  1066) ;  Hellman  v. 
Schneider,  75  HI.  422,  425 ;  De  Groot  v.  Wright,  9  N.  J. 
Eq.  55,  58 ;  Oliver  v.  Clifton,  59  Ark.  187, 190  (26  S.  W. 
817) ;  Bonvillain  v.  Bodenheimer,  117  La.  794,  815  (42 
South.  273). 

The  facts  here  are  unlike  the  facts  in  Beasley  v. 
Shively,  20  Or.  508  (26  Pac.  846),  and  hence  we  would 
not  be  justified  here  in  dismissing  the  suit  as  was  done 
there.  Nor  need  we  remand  the  cause  with  general 
directions  or  with  special  directions  like  those  given  in 
Mangin  v.  Kellogg,  22  Ida.  137  (124  Pac.  651,  653). 
Katherine  Vreeland  and  George  Vreeland  appeared  as 
witnesses  for  Welch  and  as  such  witnesses  testified 
that  Welch  did  not  agree  to  assume  the  note  and  mort- 
gage and  that  the  assumption  provision  was  inserted 
in  the  deed  to  Welch  through  a  mistake.  This  testi- 
mony, given  by  the  Vreelands,  estops  them  from  deny- 
ing Welch  *s  right  to  a  reformation  of  the  deed  and  dis- 
penses  with  the  necessity  of  remanding  the  cause:  Vial 
V.  Norwich  Fire  Ins.  Society,  172  111.  App.  134,  140; 
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affirmed  in  257  HI.  355  (100  N.  E.  929,  Ann.  Cas.  1914A, 
1141,  44  L.  B.  A.  (N.  S.)  317) ;  Gardner  v.  Kinney,  60 
Or.  292,  296  (117  Pac  971).    See,  also:  De  Vol  v.  Citi- 
zens' Bank,  92  Or.  606  (181  Pac.  985). 
The  decree  appealed  from  is  affirmed. 

Apfibmbd* 

McBbide^  C.  J.^  and  Bubnett  and  Bean,  J  J.,  concnr. 


Beliearing  denied  Getober  7,  1911^    ^ 

Pbtttion  fob  Beheabing. 

(184  Pac.  280.) 

On  petition  for  rehearing.    Denied. 

Mr.  Ernest  C.  Smith  and  Messrs.  Huntington  dk  WU- 
son,  for  the  petition, 

Mr.  W.  A.  Bobbins,  contra. 

Department  1. 

BUBNETT,  J.— In  his  petition  for  a  rehearing  the 
defendant  urges  upon  us  the  consideration  of  three 
several  features  of  the  testimony  here  set  down : 

*'l.  That  the  respondent  Welch,  through  his  attor- 
ney Charles  A.  Johns,  on  December  29, 1916,  at  a  time 
when  his  attention  was  directed  to  the  clause  in  ques- 
tion and  he  was  informed  that  the  appellant  would 
make  the  claim  that  he  has  made  and  does  make  in  this 
suit,  stated  that  *  there  is  no  contention  over  the  terms 
and  conditions  in  the  conveyance.' 

"2.  That  the  same  attorney,  Charles  A.  Johns,  in 
April,  1916,  in  a  written  statement  to  this  court  in  be- 
half of  Welch  corporation^  the  Pacific  Land  Company, 
said  that  Welch  assumed  and  agreed  to  pay  the  mort- 
gage in  and  by  the  terms  of  the  deed. 
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^'3.  That  the  respondent,  the  plaintiff  at  the  trial, 
produced  evidence  showing  that  the  deed  in  question 
was  prepared  in  the  office  of  Charles  A.  Johns,  attor- 
ney for  Welch,  at  the  time  the  deed  was  prepared.'^ 

It  will  be  recalled  that  the  object  of  this  suit  was  to 
correct  an  alleged  mistake  in  a  deed  from  the  defend- 
ants Vreeland  to  the  plaintiff  Welch  by  striking  out 
of  the  same  the  clause  whereby  Welch  assumed  and 
agreed  to  pay  the  note  and  mortgage  held  by  Johnson 
as  a  lien  upon  the  land  conveyed,  on  the  ground  that 
it  was  inserted  in  the  conveyance  by  the  mutual  mis- 
take of  the  parties  thereto.  The  testimony  involved 
in  the  first  specification  of  the  petition  is  substantially 
as  follows :  Having  foreclosed  his  mortgage,  the  attor- 
ney for  the  defendant  Johnson,  who  was  plaintiff  in 
that  proceeding,  addressed  a  letter  to  the  present 
plaintiff  Welch  at  Portland,  Oregon,  directing  his 
attention  to  the  decree  of  foreclosure,  notifying  him 
that  under  the  conveyance  mentioned  Welch  was  re- 
sponsible for  the  payment  of  the  debt  evidenced  by  the 
note  and  secured  by  the  mortgage,  and  calling  upon 
him  to  pay  it  in  full.  This  letter,  dated  December  28, 
1916,  was  introduced  in  evidence.  The  defendant 
Johnson  also  read  in  evidence  here  a  letter  from 
Charles  A.  Johns,  under  date  of  December  29,  1916, 
addressed  to  the  attorney  for  Johnson,  which  reads 
thus: 

''Mn  Welch  has  handed  me  your  letter  to  him  of 
December  28,  in  which  I  note  you  claim  he  assumed 
and  agreed  to  pay  the  Johnson  note  and  mortgage,  and 
that  you  are  directed  by  Mr.  Johnson  to  take  such  steps 
as  may  be  necessary  to  collect  his  claim. 

*' There  is  no  contention  over  the  terms  and  condi- 
tions in  the  conveyance  to  Mr.  Welch,  but  for  many 
and  different  reasons  he  disclaims  any  personal  liabil- 
ity to  Johnson.    Among  other  things,  as  I  understand 
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the  facts,  the  note  and  mortgage  from  Ricord  to  John- 
son was  a  purchase  money  note  and  mortgage.  At  all 
events,  there  is  no  disposition  on  the  part  of  Mr.  Welch 
to  pay  this  claim  or  any  part  of  it,  and  I  think  after  a 
careful  investigation  you  will  find  he  is  not  personally 
liable/^ 

7.  In  this  suit  Johnson  contends  that  this  letter  con- 
stitutes an  adimission  binding  upon  Welch,  to  the  effect 
that  there  is  no  mistake  in  the  conveyance.  If  this 
construction  is  correct  it  would  be  fatal  to  the  plain- 
tiff's suit.  In  Fleishman  v.  Meyer,  46  Or.  267,  274  (80 
Pac.  209),  this  court  had  under  consideration  the  corre- 
spondence between  the  defendants  and  a  firm  of  attor- 
neys who  seemed  to  be  representing  the  plaintiffs  in 
advance  of  any  litigation  between  them,  in  the  matter 
of  an  alleged  breach  by  defendants  of  their  contract  to 
sell  personal  property  to  the  plaintiffs.  Want  of  a 
pending  action  is  a  condition  attending  the  correspond- 
ence here  in  question.  In  that  case  the  court  said, 
speaking  by  Mr.  Justice  Moore  : 

''Authority  to  compromise  the  claim,  as  mentioned 
in  the  exceptions  noted,  'Will  be  implied  only  in  the 
regular  course  of  pending  suits  and  actions,  when  an 
attorney  has  neither  time  nor  opportunity  to  consult 
with  his  client,  whose  interest  would  be  imperiled  by 
delay.  [Citing  authorities.]  The  weight  of  author- 
ity in  this  country  supports  the  rule  that  an  attorney, 
by  virtue  of  a  mere  retainer,  has  no  implied  power  to 
bind  his  client  by  a  compromise  of  his  claim.'*  [Cit- 
ing still  other  precedents.] 

If  an  attorney  in  advance  of  litigation  cannot  com- 
promise his  client  *s  case,  much  less  can  he  admit  away 
the  client  *s  whole  case. 

There  is  nothing  in  the  evidence  for  the  defendant 
relating  to  the  extent  of  the  authority  given  to  Johns 
to  bind  the  plaintiff  Welch  by  the  letter  in  question. 
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On  the  other  hand,  as  a  witness  for  the  plaintiff  in  re- 
buttal, Johns  stated  : 

*'That  letter  was  written  without  a  consultation  with 
Mr.  Welch  or  any  knowledge  of  the  facts  concerning 
the  execution  of  these  deeds.'' 

In  the  absence  of  any  pending  litigation  in  which 
Johns  was  appearing  as  the  attorney  of  record  for 
Welch,  no  more  importance  can  be  attached  to  the  let- 
ter than  to  the  declaration  of  anyone  else  who  assumes 
to  speak  for  another.  The  case  is  not  affected  by  the 
fact  that  the  writer  was  a  member  of  the  Bar.  He 
might  as  well  have  been  the  plaintiff 's  grocer  or  laun- 
dryman.  It  would  be  necessary  to  show  that  the  decla- 
rations in  the  letter  were  authorized  by  the  plaintiff 
and  within  the  scope  of  the  authority  conferred  upon 
the  writer,  before  the  writing  could  bind  the  plaintiff. 
How  far  an  attorney  may  bind  his  client  in  compromise 
or  renunciation  of  his  claim,  is  discussed  in  Pomery 
V.  Prescott,  106  Me.  401  (76  Atl.  898, 138  Am.  St.  Eep. 
347,  21  Ann.  Gas.  574,  and  note). 

8.  Much  is  claimed,  also,  for  a  statement  made  in 
the  brief  of  the  defendant  in  the  case  of  John  R.  John- 
son, Plaintiff,  v.  Pacific  Lafid  Company,  Defeiidant, 
heard  in  this  court  at  the  March  term,  1917,  to  the 
effect  that  the  plaintiff  there  had  sold  the  land  here  in 
question  to  Ricord,  who  conveyed  to  the  Vreelands, 
and  the  latter  to  Welch,  and  that  in  each  instance  the 
grantees  assumed  and  agreed  to  pay  the  mortgage. 
This  brief  was  over  the  name  of  Charles  A.  Johns  and 
Claude  M.  Johns.  The  action  there  was  for  the  re- 
plevin of  some  personal  property  alleged  to  have  been 
wrongfully  removed  from  the  mortgaged  premises  by 
the  defendant  there.  We  note  that  it  was  an  inci- 
dental statement  made  in  the  brief  by  way  of  opening 
the  argument  for  the  defendant  in  that  case.    It  was 
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res  inter  alios  actos.  It  is  not  shown  even  that  Welch 
was  present  at  the  argument  of  the  case  or  knew  that 
the  statement  was  included  in  the  brief.  At  the 
utmost,  it  could  bind  only  the  parties  to  that  litigation. 

Much  the  same  is  the  case  of  Patty  v.  Salem  Flour- 
ing MUls  Co.,  53  Or.  350  (96  Pac.  1106,  98  Pac.  521, 100 
Pac.  298).  One  question  there  involved  was  the  custom 
of  the  defendant  in  dealing  with  farmers  when  it  re- 
ceived wheat  from  them  and  issued  receipts  therefor. 
In  the  Patty  case  the  trial  court  admitted  evidence  of 
the  testimony  of  a  witness  in  the  previous  case  of 
Savage  against  the  same  defendant  respecting  such  a 
custom.  The  court  in  an  exhaustive  opinion  by  Mr. 
Justice  MooBE  held  that  this  was  error.  That  case  is 
controlling  upon  the  second  specification  in  the  defend- 
ant 's  petition  here. 

9-11.  Even  if  the  deed  in  question  was  prepared  in 
the  office  of  the  plaintiff's  attorney,  and  this  is  ques- 
tionable under  the  testimony,  that  would  not  neces- 
sarily make  it  less  a  mistake  to  include  the  clause  in 
dispute.  Even  attorneys  are  not  infallible  and  their 
errors  are  not  necessarily  conclusive  upon  their  clients. 
This  circumstance  is  properly  considered  on  the  point 
that  to  be  relieved  from  a  mistake  it  must  appear  that 
it  was  not  due  to  the  party's  negligence,  but,  as  pointed 
out  in  the  former  opinion,  on  the  authority  of  Pome- 
roy,  the  negligence  which  will  prevent  the  relief  of  a 
party  from  his  mistake  must  be  such  as  will  amount 
to  a  violation  of  a  positive  duty  owed  to  another  party. 
Here,  at  the  time  the  alleged  mistake  was  made 
Johnson  had  already  received  his  note  and  mortgage, 
together  with  the  agreement  of  the  Vreelands  as  gran- 
tees subsequent  to  Johnson  to  pay  this  same  debt.  In 
taking  the  conveyance  from  the  Vreelands,  Welch  owed 
no  duty  whatever  to  Johnson.    The  latter  was  not  in- 


Oct.  1919.]  Welch  v.  Johnson.  609 

duced  to  surrender  any  right  or  to  prejudice  his  situ- 
ation by  anything  in  the  deed  which  Welch  accepted. 
The  negligence,  therefore,  whether  of  himself  or  of  his 
attorney  who  wrote  the  deed,  if  he  did  write  it,  is  not 
such  as  will  prevent  the  correction  of  the  mistake. 

Summing  up  the  whole  matter  of  the  evidence,  we 
have  the  consensus  of  statement  of  the  parties  to  the 
conveyance  that  it  was  a  mistake  to  include  such  a 
clause  and  that  it  was  not  part  of  the  agreement  out 
of  which  the  deed  arose.  All  that  is  opposed  to  this 
positive  statement  are  the  inferences  to  be  drawn  from 
the  correspondence  alluded  to  and  the  possible  fact 
that  the  deed  was  drawn  in  the  office  of  a  member  of 
the  Bar.  As  a  matter  of  law,  the  letter  mentioned  was 
not  binding  upon  the  plaintiff  here  and  the  inferences 
to  be  drawn  from  the  circumstances  under  which  the 
conveyance  was  written  are  not  of  sufficient  weight  to 
overcome  the  direct,  uncontradicted  and  explicit  nar- 
rative of  the  parties. 

The  petition  for  rehearing  is  denied. 

Affirmed.    Beheabino  Denied. 

MgBbide^  C.  J.,  and  Benson  and  Habbis,  JJ.,  concur. 

Mr.  Justice  Johns  did  not  participate  in  the  consid- 
eration of  the  original  case  or  of  the  petition  for  re- 
hearing. 

08  Or. 
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Argned  September  26,  affirmed  October  7,  19 19, 

KOHLHAGEN  v.  CARDWELL: 

(184  Pac.  261.) 

Svidenee— Condnslon  Admissible   as  to  Matter  DUILciat  to  Ststo 
Otlierwlse. 

1.  In  an  action  on  a  note,  which  defendants  claimed  to  have  paid 
by  the  delivery  of  butchered  hogs,  it  was  not  error  to  permit  plain- 
tiffs bookkeeper  to  testify  that  when  she  returned  to  the  shop  it 
would  have  been  impossible  for  her  to  have  overlooked  36  hogs,  the 
number  claimed  to  have  been  delivered,  had  they  been  there,  though 
the  testimony  was  in  some  sense  a  conclusion. 

[As  to  belief,  motive  or  intent  of  witness  in  an  action  on  eon* 
tract,  see  note  in  21  Am.  St.  Bep.  317.] 

Evidence— Experiment  to  Determine  Capacity  of  Wagons  In  Carrying 
Hogs. 

2.  In  an  action  on  a  note  claimed  to  have  been  paid  by  defendants 
by  the  delivery  of  36  butchered  hogs,  testimony  as  to  an  experiment 
in  loading  hogs  on  wagons,  such  as  defendants  claimed  had  been  used 
in  the  delivery,  introdu^ced  by  plaintiff,  held  admissible,  in  so  far  as 
it  had  any  effect  at  all. 

Costs — ^Mileage  for  Nonresident  Witnesses  ftom  State  Line  Allowed. 

3.  The  court  properly  taxed  against  defendants  as  costs  single  mile- 
age from  the  state  line  to  the  place  of  trial  for  plaintiff's  witnesses, 
who  came  at  his  .request  from  outside  the  'state  without  being  sub- 
poenaed after  they  entered  the  state;  it  being  desirable  that  they 
should  testify  orally  to  the  jury,  in  view  of  the  conflicting  evidence. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Department  2. 

This  is  a  very  remarkable  and  unusual  case.  'The 
plaintiff  sues  upon  a  promissory  note.  The  defend- 
ants admit  the  note  but  claim  to  have  paid  the  same 
by  the  delivery  of  36  head  of  hogs,  weighing  7,772i/^ 
pounds,  at  the  market  price  of  15  cents  per  pound, 
amounting  to  the  total  of  $1,165.87.  The  plaintiff 
denies  this  payment  in  toto,  and  denies  that  he  ever 
received  36  hogs,  or  any  hogs  at  all,  from  the  defend- 
ant at  the  time  in  question^  or  upon  the  debt  in  ques* 
tion« 
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The  defendant  is  corroborated  in  his  claim,  that  Ke 
delivered  the  hogs,  by  his  son  and  his  wife  and  by  the 
testimony  of  two  hired  men,  who  testified  that  they 
helped  to  bntcher  the  hogs  and  haul  them  to  Roseburg 
and  deliver  them  to  plaintiff.  In  addition  to  this,  the 
defendant's  story  is  corroborated,  to  some  extent,  by 
the  testimony  of  people  who  lived  along  the  road  be- 
tween defendant's  ra'hch  and  Eoseburg  and  who  claim 
to  have  seen  him  hauling  hogs  in  the  direction  of  Rose- 
burg at  about  the  time  in  question.  The  defendant 
claims  to  have  delivered  the  hogs  at  plaintiff 's  butcher- 
shop  in  Roseburg,  just  at  noon,  and  at  a  time  when  the 
plaintiff  himself  was  not  actually  present.  He  claims 
to  have  delivered  the  hogs  to  James  Kooken  and 
George  Hoefling,  who  were  employees  of  the  plaintiff 
working  at  the  butcher-shop  in  question.  Defendant 
also  testifies  that  one  Andy  Morgan,  who  was  working 
for  him  at  the  time,  in  his  prune  orchard,  assisted  in 
butchering  the  hogs  and  rode  with  him  on  the  wagon 
which  he  was  driving  to  town,  and  helped  to  deliver 
the  hog9  to  the  plaintiff. 

On  the  other  hand,  the  plaintiff  testified  that  he 
never  received  any  hogs  from  the  defendant  on  the 
debt;  and  plaintiff's  books  fail  to  show  that  any  were 
received.  Kooken  and  Hoefling,  the  two  employees 
of  plaintiff  to  whom  defendant  claims  to  have  deliv- 
ered the  hogs,  testify  positively  that  no  hogs  were  de- 
livered. These  witnesses  are  corroborated  by  Fred 
Neurither,  who  worked  in  the  back  of  plaintiff's  shop, 
and  Alice  Mann,  the  bookkeeper;  and  also  by  plain- 
tiff's daughter,  Florence  Kohlhagen.  All  of  these 
witnesses  testified  that  no  hogs  were  delivered  by 
Cardwell.  In  addition  to  this  testimony  the  plaintiff, 
in  this  last  trial,  offered  the  testimony  of  Andy  Mor- 
gan, one  of  the  employees  of  the  defendant  at  the  time 
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the  hogs  are  alleged  to  have  been  butchered  on  his 
ranch;  and  whom^  the  defendant  testified,  assisted  in 
the  butchering  and  in  transporting  the  hogs  to  Bose* 
burg  and  delivering  them  there  to  the  plaintiff.  This 
witness  testified  positively  that  he  was  at  work  at  the 
defendant's  ranch  at  the  time  in  question,  but  that  he 
did  not  assist  in  butchering  any  hogs  there  or  in  trans- 
porting them  to  Roseburg  or  delivering  them  to  the 
plaintiff.  In  fact,  he  testified  that  no  hogs  were  butch- 
ered at  defendant's  ranch  at  or  about  that  time. 

At  the  trial  there  was  a  verdict  for  the  plaintiff. 
There  are  only  two  claims  of  error  occurring  at  the 
trial,  both  of  which  refer  to  the  admission  of  testi- 
mony. When  Alice  Mann,  plaintiff's  bookkeeper,  was 
on  the  stand  and  having  testified  to  the  particulars 
in  regard  to  her  presence  at  the  shop  that  day,  she  was 
asked  the  following  question : 

*'Q.  Now  would  it  be  possible  for  36  head  of  dressed 
hogs  to  have  come  into  the  shop,  on  the  1st  day  of 
March,  1917,  or  about  that  time,  before  you  left  on 
March  7th,  and  you  not  know  itt" 

The  objection  to  this  question  was  overruled  and  the 
witness  answered : 

*'A.  It  would  be  impossible  for  them  to  come  and  me 
not  see  them  when  I  came  back.  I  would  see  even  two 
or  three  hogs  and  certainly  could  not  overlook  36.'* 

This  was  one  of  the  errors  complained  of.  The 
other  had  reference  to  certain  experiments  as  to  the 
space  occupied  l^y  hogs  in  the  wagon.  This  will  be 
noticed  more  particularly  in  the  body  of  the  opinion. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Rice  S  Orcutt  and  Mr.  Elbert  B.  Hermann, 
with  an  oral  argument  by  Mr.  A.  N.  OrciUU 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  L.  Eddy. 

BENNETT,  J.— 1.  We  think  there  was  no  error  in 
permitting  the  witness,  Alice  Mann,  to  testify  as  to 
whether  or  not  the  hogs  could  have  been  in  the  shop 
without  her  seeing  them.  .This,  of  course,  was  in  some 
sense  a  conclusion ;  but  whether  they  could  have  been 
there  and  escaped  her  observation  depended  on  a  great 
number  of  small  details — the  general  course  of  busi- 
ness— ^the  place  where  hogs  were  hung — the  arrange- 
ment of  the  building  and  position  of  windows  and 
doors  therein-T—her  own  position  in  the  building — ^her 
own  habits  of  observation  and  alertness  of  mind  and 
the  extent  to  which  she  kept  the  business  under  her 
personal  observation.  These  were  all  matters  that 
could  hardly  have  been  accurately  and  fully  repro- 
duced to  the  jury.  Under  such  circumstances  the  wit- 
ness' is  permitted  to  state  her  conclusion,  which  is 
treated  as  a  conclusion  of  fact  under  the  authorities. 

In  Lawson  on  Expert  and  Opinion  Evidence,  page 
509,  the  author  quotes  with  approval  from  the  opinion 
in  the  case  of  Cavendish  v.  Troy,  41  Vt.  107,  as  follows : 

*' Where  the  witness  has  had  the  means  of  personal 
observation  and  the  facts  and  circumstances^  which 
lead  the  mind  of  the  witness  to  .a  conclusion,  are  inca- 
pable of  being  detailed  and  described  so  as  to  enable 
anyone  but  the  observer  himself  to  form  an  intelligent 
conclusion  from  them,  the  witness  is  often  allowed  to 
add  his  opinion  or  the  conclusion  of  his  own  ipind.*' 

In  the  Vermont  case  quoted  from,  the  witness  was 
being  interrogated  as  to  the  residence  of  another 
party  in  a  certain  town,  and  was  asked : 

'*Q.  From  your  opportunities  of  knowing,  as  you 
have  stated  them,  do  you  think  it  possible  for  T.  to 
have  lived  in  J.  that  year  and  you  not  have  known  it  f 
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And  the  question  was  held  proper. 
In  Rodgers  on  Expert  and  Opinion  Evidence,  page 
9,  Section  4,  it  is  said : 

'* Witnesses  are  allowed  to  express  opinions  based 
on  facts  within  their  personal  observation  when  the 
facts  cannot  be  so  described  as  to  enable  another  to 
draw  any  intelligent  conclusions  therefrom. '* 

It  is  also  claimed  that  there  was  error,  in  permitting 
the  evidence  of  certain  witnesses  for  the  plaintiff,  in 
regard  to  experiments  made  by  them  in  loading  hogs 
in  a  wagon.  'The  defendant  had  testified  that  the  hogs 
delivered  by  him  were  carried  in  two  wagons,  twelve 
in  a  small  or  ordinary  wagon  which,  however,  had  a 
bed  16  inches  longer  than  an  ordinary  wagon,  and 
twenty-four  of  them  in  a  large  wagon  with  a  rack. 
This  rack,  according  to  the  testimony  of  the  defend- 
ant, was  14  feet  long  and  about  the  width  of  an  ordi- 
nary wagon,  and  that  the  rack  on  this  wagon  was  3  ft. 
6  in.  high.  There  is  a  discrepancy  between  the  tes- 
timony of  this  witness,  as  to  the  height  of  4he  wagon, 
and  that  of  Dug  Good,  from  whom  the  wagon  was 
obtained,  who  testified  that  it  was  only  32  instead  qf 
42  inches  high.  The  testimony  of  the  defendant  is  to 
the  effect  that  the  hogs  were  put  in  the  wagon  in  lay- 
ers, three  in  each  layer  lengthwise  across  the  bed  of 
the  wagon,  and  then  others  were  piled  in  upon  these 
in  the  most  convenient  way.  According  to  the  testi- 
mony of  the  defendant  the  hogs  taken  in  by  him  would 
average  about  216  pounds  in  weight.  The  experi- 
ments made  by  the  defendant  were  with  an  ordinary 
wagon,  and  the  hogs  weighed  219  pounds  each,  and 
the  experiment  was  made  with  eight  hogs. 

2.  In  the  matter  of  the  experiment,  there  was  no 
attempt  to  fill  the  wagon,  which  was  only  29i^  inches 
high,  and  the  only  effect  of  the  testimony  was  to  show 
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about  what  space  such  hogs  would  occupy  in  a  wagon. 
The  testimony  was  to  the  effect  that  three  such  hogs 
could  be  laid  lengthwise  in  a  tier  across  the  wagon. 
This  was  in  accordance  with  the  testimony  of  the  de- 
fendant, who  testified  that  the  hogs  transported  were 
laid  in  the  wagon  in  that  way.  The  testimony  was, 
that  two  tiers  of  the  hogs  were  10%  feet  long,  and  that 
each  hog  was  16  inches  one  way  and  12  the  other,  and 
the  3  hogs  in  each  row  filled  the  bed  up  the  full  width, 
and  when  one  hog  was  laid  sidews^ys  across  these  it 
filled  the  bed  up  to  within  6  inches  of  the  top.  This 
testimony  does  not  seem  to  have  had  much  weight  and 
it  probably  did  not  influence  the  jury  at  all.  Indeed, 
in  some  respects,  as  we  have  seen,  it  corroborated  the 
testimony  of  defendant.  If  the  large  rack  was  42 
inches  high,  as  testified  by  defendant,  the  testimony 
rather  tended  to  show  that  24  hogs  could  have  been 
loaded  in  such  a  rack  14  feet  long. 

It  is  practically  conceded  in  the  brief  of  the  learned 
attorney  for  the  defendant,  that  the  evidence  had  no 
logical  effect  in  the  case ;  but  it  is  urged,  that — 

''The  jury  would  naturally  conclude  that  this  evi- 
dence must  be  beneficial  to  the  respondent  or  he  would 
not  have  called  the  witnesses,  and  being  unable  to 
figure  out  for  themselves  what  benefit  it  was,  took  it 
for  granted  that  it  was  beneficial,  and  that  these  men 
would  not  have  come  in  and  testified  unless  their  evi- 
dence was  beneficial  to  the  respondent.** 

We  cannot  assume  that  the  jury  were  so  lacking  in 
intelligence  as  to  be  carried  away  and  influenced  by 
such  artificial  and  illogical  considerations.  On  the 
contrary,  we  must  presume  that  they  were  men  of  ordi- 
nary and  usual  intelligence  and  that  they  would  de- 
cide the  case  according  to  the  evidence,  without  refer- 
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ence  to  the  mere  miinber  of  witnesses  called  by  the 
respective  parties- 

The  questions  involved  in  this  case  were  peculiarly 
for  the  jury,  involving  as  they  did  so  much  of  conflict 
in  the  direct  testimony  of  the  witnesses,  and  so  many 
conflicting  circumstances  corroborating  each  side.  The 
jury  heard  and  saw  the  witnesses  and  could  compare 
their  testimony  and  judge  of  their  credibility.  The 
case  seems  to  have  been  fairly  tried,  as  the  record  is 
unusually  free  even  from  claim  of  error.  Even  if  we 
thought  that  the  testimony,  as  to  the  loading  of  these 
hogs,  was  on  the  wholei  inadmissible,  it  would  seem  a 
trifling  thing  upon  which  to  reverse  a  case  which  had 
otherwise  been  fairly  tried.  It  is  so  unlikely  and  im- 
probable that  the  evidence  substantially  affected  the 
verdict  and  it  is  so  minor  and  unimportant  in  its  char- 
acter, we  should  hesitate  to  reverse  the  case  upon  that 
ground.  ^ 

Besides  we  think  the  evidence,  so  far  as  it  went  and 
so  far  as  it  had  any  effect  at  all,  was  admissible.  It 
only  went  to  the  extent  of  showing  what  space  in  an 
ordinary  wagon-box  eight  hogs  would  fill.  The  hogs 
were  practically  the  same  size  as  the  average  of  the 
hogs  hauled  by  the  defendant.  The  average  of  one 
lot  was  215  pounds  and  a  fraction  over,  and  the  other 
219  pounds  and  a  little  over,  or  about  four  pounds 
difference.  This  was  about  as  close  as  was  possible 
and  the  wagon-boxes  were  practically  the  same  in 
width.  The  length  of  the  wagon-box  or  its  height  did 
not  cut  any  figure  so  far  as  the  experiment  went,  for  it 
was  not  claimed  that  the  hogs  loaded  on  experiment 
filled  the  whole  space  of  the  wagon-bed  either  as  to 
length  or  height,  so  the  only  effect  of  the  experiment 
was  to  show  the  space  occupied  by  each  hog,  the  num- 
ber that  could  be  put  in  a  tier  across  the  bed  and  the 
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length  of  two  tiers  of  such  hogs  in  the  bed.  For  these 
measurements  the  conditions  of  the  experiment  were 
almost  exactly  similar  with  the  conditions  as  to  the 
hogs  loaded  by  defendant.  As  we  have  already  said, 
the  evidence  certainly  did  not  go  very  far  and  prob- 
ably did  not  at  all  contradict  the  evidence  of  the  de- 
fendant. Nevertheless,  it  might  assist  the  jury  some- 
what, in  arriving  at  a  conclusion  as  to  how  many  hogs 
could  be  loaded  in  such  wagons  to  know  how  much 
space  would  be  taken  by  such  a  hog. 

The  conditions  do  not  have  to  be  as  we  understand 
it,  exactly  alike,  in  order  to  sustain  the  admission  of 
the  experimental  testimony.  Such  testimony  is  largely 
in  the  discretion  of  the  court  and  it  is  only  necessary 
that  the  facts  of  the  experiment  be  reasonably  similar 
to  those  in  the  main  contention  and  not  misleading  in 
their  character.  In  one  of  the  Lake  Labish  cases — 
Leonard  v.  Southern  Pacific  Co.,  21  Or.  555  (28  Pac. 
887,  15  L.  R.  A.  221),— the  defendant  contended  that 
the  fall  of  the  bridge  and  the  ensuing  wreck  was  caused 
by  someone  having  placed  a  loose  rail  across  the  rail 
of  the  defendant's  track.  The  plaintiff,  in  rebuttal, 
produced  a  loose  rail  at  the  trial,  and  a  car- wheel,  and 
undertook  to  show  by  experiment  that  the  marks  on 
the  loose  rail  introduced  by  defendant  could  not  have 
been  caused  in  that  way.  The  conditions  were  not 
exactly  the  same.  The  bottom  rail  was  loose  instead 
of  being  fast  to  the  track  and  the  wheel  offered  in  evi- 
dence was  only  26  inches,  whereas  the  wheel  of  the 
locomotive  was  33  inches  in  diameter.  It  was  urged 
that  the  conditions  were  not  sufficiently  similar  to  jus- 
tify the  introduction  of  the  experiment  in  evidence. 
Mr.  Justice  Lobd,  delivering  the  opinion  of  the  court, 
said: 
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**In  all  cases  of  ^his  sort  very  much  must  neces- 
sarily be  left  to  the  discretion  of  the  trial  court,  but 
when  it  appears  that  the  experiment  or  demonstration 
has  been  made  under  conditions  similar  to  those  exist- 
ing in  the  case  at  issue,  its  discretion  ought  not  to  be 
interfered  with/' 

In  Davi^  v.  State,  51  Neb.  301  (70  N.  W.  984),  there 
was  a  controversy  as  to  whether  or  not  the  defendant 
could  have  unscrewed  certain  bolts  and  drawn  the 
spikes,  and  torn  up  the  track  with  a  monkey-wrench 
and  claw-bar  offered  in  evidence.  The  place  in  ques- 
tion was  on  a  trestle,  and  the  state  was  permitted  to 
offer  evidence  as  to  experiments  in  tearing  up  a  track 
at  another  place  on  the  tracks  of  defendant,  where  the 
track  ran  along  the  ground  and  not  on  a  trestle.  The 
court  held  the  evidence  admissible,  saying: 

*'It  was  for  the  jury  to  consider  the  place  where  the 
displacement  of  the  fixtures  occurred  and  the  place 
where  the  experiment  was  made,  and  then  to  give  such 
weight  to  the  testimony  of  the  state's  witness  who 
jnade  the  experiment,  as  they  thought  it  deserved." 

In  Sonoma  County  v.  Stofen,  125  Cal.  32  (57  Pac. 
681),  the  county  treasurer  being  sued  for  a  balance  of 
county  money  in  his  hands,  claimed  that  he  had  been 
robbed  of  the  money,  and  that  the  robber  had  knocked 
him  down  and  left  him  unconscious,  and  locked  him  in 
the  vault  where  he  remained  for  a  number' of  hours. 
The  vault  was  in  his  office  and  was  connected  by  doors 
with  the  sheriff's  office  in  another  part  of  the  build- 
ing. He  claimed  to  have  kicked  violently  against  the 
door  after  he  became  conscious  and  made  all  the  noise 
he  could  in  that  way.  The  state  offered  evidence  of 
witnesses,  who  had  made  experiments  by  kicking  at 
the  door  in  the  vault,  and  the  testimony  of  other  wit- 
nesses in  the  sheriff's  office  and  other  parts  of  the 
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courthouse  who  had  heard  the  sound  made  in  the 
vault.  There  had  been  some  changes  in  the  building 
and  it  was  not  shown  that  the  climatic  or  atmospheric 
conditions  were  the  same.  It  was  urged  that  the  con- 
ditions were  not  sufficiently  similar  to  justify  the  evi- 
dence of  the  experiment.  The  court  held  otherwise, 
saying : 

**  Experimental  evidence  in  corroboration  or  dis- 
proof depends,  for  its  value,  upon  the  fact  that  the  ex- 
periment has  been  made  when  the  conditions  affecting 
the  result  are  as  near  as  may  be,  identical  with  those 
existing  at  the  time  of  and  operating  to  produce  the 
particular  effect.  An  absolute  identity  is,  of  course, 
impossible  but  a  substantial  identity  must  exist  to  give 
the  evidence  value.  But'  this  identity  need  not  extend 
to  nor  be'fihown  to  exist  as  to  conditions  which  could 
have  had  no  causal  operation  upon  the  result.'* 

The  authorities  are  not  very  definite  as  to  just  how 
closely  similar  the  conditions  of  the  experiment  must 
be  to  the  facts  in  contention,  in  order  to  make  the  ex- 
periment  admissible.  We  think,  however,  a  fair  state- 
ment of  the  rule  would  be,  that  if  the  experiments  are 
not  likely  to  be  misleading  to  the  jury  in  any  par- 
ticular, and  are  under  conditions  similar,  so  that  they 
would  be  of  assistance  to  the  jury  in  arriving  at  a  cor- 
rect verdict,  the  evidence  is  admissible. 

We  think  the  experiment  in  this  case  came  within 
this  rule.  The  hogs  were  practically  of  the  same  size 
as  the  average  of  those  shipped  by  the  defendant,  and 
the  wagon-box  was  a  standard  wagon-box  in  each  case. 
These  were  the  important  conditions  for  this  experi- 
ment, as  far  as  it  went.  It  is  true  that  the  wagons 
were  not  of  the  same  length,  but  that  fact  was  in  no 
'  way  misleading  to  the  jury,  for  the  difference  was  in 
evidence  before  them,  and  there  was  no  attempt  on  the 
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part  of  the  plaintiff  to  show  any  more  than  the  mere 
fact  of  how  much  space  in  length  and  in  width  the  two 
tiers  of  hogs  took- and  the  height  of  such  tiers.  This 
was  as  far  as  the  experiment  went,  and  the  length  of 
the  wagon-box,  or  even  its  height,'  did  not  enter  into 
the  question  at  all.  We  think,  therefore,  the  admis- 
sion of  the  testimony  in  regard  to  these  experiments 
was  within  the  soimd  discretion  of  the  court. 

3.  The  only  other  question  involved,  refers  to  the 
taxation  of  costs.  The  plaintiff  in  his  cost*  bill,  in- 
cluded mileage  for  the  witnesses  Kooken,  Hoefling  and 
Morgan,  from  the  place  where  they  entered  the  state 
line.  These  witnesses  resided  out  of  the  State  of 
Oregon,  one  at  Seattle,  Washington,  one  at  Pocatello, 
Idaho,  and  one  in  Massachusetts.  They  were  not  sub- 
poenaed, but  came  as  witnesses  at  the  request  of  the 
plaintiff.  It  is  stipulated  that  they  actually  traveled 
the  miles  claimed,  from  the  state  line  to  Roseburg,  the 
place  where  the  trial  was  held.  It  is  claimed  on  behalf 
of  the  defendant,  that  as  these  witnesses  did  not  re- 
side within  the  State  of  Oregon,  and  were  not  subject 
to  subpoena  in  this  state,  and  as  the  court  did  not  and 
could  not  effectively  order  their  personal  attendance, 
the  plaintiff  is  not  entitled  to  recover  mileage  for  such 
witnesses. 

We  think  the  question  is  concluded  by  the  principles 
announced  and  the  reasoning  in  the  cases  of  Crawford 
V.  Ahrahcmi,  2  Or.  166,  and  Egan  v.  Finney,  42  Or.  599 
(72  Pac.  133).    In  the  Crawford  case  it  is  said: 

**  Mileage  will  not  be  allowed  for  witnesses  beyond 
the  boundaries  of  the  statp.*' 

It  is  also  said  in  that  case : 

'*The  attendance  of  witnesses  may  be  procured  by 
request  of  parties  or  by  agreement|  and  the  parties  so 
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liable  may  recover  disbursements  for  such  mileage  and 
attendance. 

*  *  The  statutory  means  of  compelling  the  attendance 
of  witnesses  is  by  subpoena  duly  served  but  we  are  at 
a  loss  to  see  how  any  party  can  be  injured  in  having 
to  pay  mileage  and  attendance  merely  for  the  wit- 
nesses of  an  adversary,  who  attends  upon  request  or 
agreement,  when  the  additional  expense  of  oflBcers* 
fees  and  mileage  for  issuing  and  serving  of  a  sub- 
poena, swelling  largely  the  claim  for  disbursements, 
could  do  no  more  than  procure  the  attendance  of  the 
witness/' 

In  this  case  the  witnesses  might  unquestionably  have 
been  subpoenaed  at  the  state  line  and  compelled  to 
littend,.  and  in  thfet  event  it  seems  clear  that  they  would 
have  been  entitled  to  their  mileage  from  the  state  line, 
and,  as  is  said  in  the  Crawford  case,  the  defendant 
could  lose  nothing  by  the  fact  that  they  were  not  regu- 
larly subpoenaed.  In  Egan  v.  Finney,  42  Or.  599  (72 
Pac.  133),  the  court  held  that  the  witnesses  in  question 
were  not  properly  subpoenaed.  One  of  them  had  come 
a  long  distance  from  Baker  County.    The  court  said  : 

**  These  witnesses  attended,  however,  in  pursuance 
of  a  request,  and  as  the  court  found  their  testimony 
was  material,  relevant  and  competent,  they  are  en- 
titled to  single  mileage  and  per  diem,  if  their  oral  ex- 
amination was  important  and  desirable.  *  *  The  issue 
in  this  suit  involvings  an  inquiry  as  to  angles,  lines, 
courses,  and  distances,  an  examination  of  the  tran- 
script, in  the  light  of  the  maps  introduced  m  evidence, 
shows  that  the  oral  examination  of  these  witnesses  was 
important  and  desirable.  They  are,  therefore,  entitled 
to  single  mileage.** 

These  decisions  establish  the  rule,  that  a  party  may 
recover  single  mileage  for  witnesses  who  reside  in 
Bome  other  county  of  the  state,  where  their  oral  tes- 
timony is  desirable,  even  although  they  may  not  have 
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been  regularly  subpoenaed  or  served  with  an  order  of 
the  court,  and  it  is  fully  established  in  the  Egan  case, 
as  ^e  think,  that  the  court  may  look  to  the  whole  rec- 
ord as  to  the  necessity  and  desirableness  of  securing 
the  attendance  of  the  witnesses. 

It  is  true  that  in  neither  of  these  cases  does  it  appear 
that  any  of  the  witnesses  resided  outside  of  the  bound- 
aries of  the  state,  but  in  this  regard  we  cannot  see  any 
distinction  between  the  case  of  a  witness  who  resides 
in  Baker  County,  and  one  who  comes  across  the  state 
line  into  Baker  County,  from  another  state — ^in  the 
latter  case  they  are  subject  to  a  subpoena  as  soon  as 
they  cross  the  state  line — and  in  neither  case  is  the 
adverse  party  in  any  way  prejudiced,  or  his  costs  in- 
creased, by  the  fact  that  they  were  not  regularly  sub- 
poenaed and  compelled  to  attend.. 

In  this  case,  as  we  have  already  seen,  it  appears 
from  the  record  that  there  was  a  very  great  conflict 
between  the  witnesses  for  the  plaintiff  and  defendant 
on  the  vital  point  in  the  case.  We  think  that  if  there 
ever  was  a  case  where  it  was  important  and  desirable 
that  the  witnesses  should  testify  orally  so  the  jury 
could  have  an  opportunity  to  observe  them,  and  judge 
of  their  manner  on  the  witness-stand  and  of  their 
credibility,  this  was  such  a  case.  We  think,  therefore, 
there  was  no  error  of  the  court  in  taxing  single  mile- 
age for  these  witnesses  from  the  state  line  to  the  place 
of  the  trial.  Affirmed. 

Bean,  Bubnett  and  Habbis,  JJ.|  concur. 


Oct.  1919.]  Kaufman  v,  Hastings.  623 


Argaed  September  18,  affirmed  October  7,  1919, 

KAUFMAN  V.  HASTINGS- 

(184  Pftc.  265.) 

Bzcbanga  of  Property — Time  for  Adjusting  OommUwioiis  Identical 
With  Period  for  Making  Exchange. 

1.  Contract  for  exchange  of  properties,  though  providing  that  it 
may  be  declared  canceled  if  a  satisfactory  adjustment  of  the  real 
estate  agent's  commission  cannot  be  effected,  not  providing  any  time 
therefor,  time  for  adjustment  is  identical  with  the  period  named  for 
making  the  exchange. 

Specific  Performance — There  Being  No  Bach  Stipalation,  Time  ia  not 
Essence  of  Contract. 

2.  Though  contract  for  exchange  of  properties  names  a  period  within 
which  conveyanees  shall  be  executed  and  exchanged,  there  being  no 
stipulation  that  time  is  of  the  essence,  it  will  not  be  considered  so 
in  action  for  specific  perf()rmance;  the  parties  having  used  diligence 
and  acted  in  good  faith,  and  there  not  being  any  change  of  circum- 
stances affecting  the  equities. 

Mortgages — Tmst  Deed  to  Secure  Debt  Oonyeys  Legal  Title  Only 
to  Enforce  Tmst. 

3.  Under  the  laws  of  California,  a  tmst  deed  to  secure  a  specified 
debt,  amounts  only  to  an  encumbrance,  and  conveys  the  legal  title 
to  the  trustee  only  in  so  far  as  may  be  necessary  to  the  execution  of 
the  trust. 

Specific  Performance — Contract  of  Married  Man  Belating  to  Sealty 
Enforceable  Against  Him. 

4.  Contract  of  a  married  man  to  sell  real  estate,  though  not  joined 
in  by  his  wife,  may  be  specifically  enforced  against  him. 

[As  to  specific  performance  of  husband's  contract  to  convey 
realty  when  wife  refuses  to  join,  see  notes  in  14  Ann.  Cas.  671; 
Ann.  Cas.  19 14 A,  202;  24  I..  S.  A.  764.] 

Specific  Performance — Of  Exchange  of  Properties  not  IneffectlYe  for 
Failnre  to  Assign  Insurance. 

5.  Specific  performance  of  contract  for  exchange  of  realty  may 
not  be  complained  of  because  of  failure  to  assign  insurance  policies; 
the  decree  covering  the  matter,  and  it  being  necessary  to  validity  of 
such  assignment  that  the  properties  be  first  exchanged. 

[As  to  specific  performance  of  contract  to  exchange  lands,  see 
note  in  Ann.  Cas.  1918D,  717.] 

From  Multnomah:  Robert  Tuckbb,  Judge. 

Department  1. 

On  November  6,  1916,  the  defendant  was  the  owner 
of  the  lot  known  as  No.  680  East  Harrison  Street  in 
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the  City  of  Portland,  Oregon,  and  the  plaintiif  was  the 
owner  of  a  lot  numbered  1608  Arch  Street,  in  the  City 
of  Berkeley,  California.  After  making  an  examina- 
tion of  each  other's  property  they  agreed  to  an  ex- 
change of  the  realty  and  executed  a  written  contract 
by  which  the  defendant  agreed  to  assume  an  encum- 
brance of  $5,000  on  the  Berkeley  property,  which  was 
otherwise  to  be  free  and  clear  of  any  lien  or  charge. 
The  plaintiff  in  turn  was  to  assume  an  encumbrance  of 
$4,000  on  the  Portland  property  and  execute  a  second 
mortgage  thereon  of  not  to  exceed  $1,000,  in  favor  of 
Hastings,  payable  on  or  before  two  years  from  date, 
with  interest  at  7  per  cent  per  annum.  Otherwise  the 
Portland  property  was  to  be  free  and  clear  of  lien,  ex- 
cepting a  municipal  bonded  indebtedness  not  exceed- 
ing $200,  the  intention  being  to  have  the  amount  of 
the  second  mortgage  cover  the  difference  between  the 
existing  liens  on  the  two  properties. 

The  plaintiff  alleges  that  about  November  10,  1916, 
with  Marie  Kaufman,  his  wife,  he  made  and  executed  a 
good  and  sufficient  deed  of  conveyance  of  their  prop- 
erty to  the  defendant  under  the  terms  of  the  contract ; 
that  on  November  15th  following,  the  deed  was  duly 
tendered;  that  on  November  20th  the  Kaufmans  duly 
executed  a  second  mortgage  on  their  Portland  prop- 
erty in  favor  of  the  defendant  for  the  sum  of  $1,000 ; 
that  on  November  27th  the  said  mortgage  covering  the 
amount  of  the  difference  of  the  existing  encumbrances 
upon  the  property  to  be  exchanged,  as  provided  in  the 
written  agreement,  was  tendered  to  the  defendant; 
that  the  tendei*s  have  since  remained  and  are  now  in 
force  and  effect;  that  the  plaintiff  has  kept  and  per- 
formed all  of  the  terms  and  conditions  of  the  written 
contract  by  him  to  be  kept  and  performea,  and  is 
ready,  able  and  willing  to  carry  out  such  agreement, 
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and  that  in  violation  thereof  the  defendant  has  failed, 
neglected  and  refused  to  carry  out  his  part. 

It  is  further  alleged  that  pridr  to  the  time  when  the 
defendant  repudiated  his  contract,  it  was  understood 
and  agreed  that  the  broker  would  take  and  accept 
$400  in  full  for  his  services  in  effecting  the  exchange 
of  properties,  of  which  amount  the  plaintiff  was  to  pay 
$200;  that  the  real  estate  commission  was  then  fully 
and  finally  settled  and  adjusted  as  provided  in  the  con- 
tract, and  that  the  writing  is  in  full  force  and  effect. 
The  plaintiff  prays  for  a  decree  of  specific  perform- 
ance. 

A  demurrer  to  the*  complaint  was  filed,  which  was 
overruled  by  the  court,  and  the  defendant  answered, 
admitting  the  execution  of  the  written  contract  but 
denying  all  other  material  allegations.  As  an  aflSrma- 
tive  defense  he  alleges  that  on  March  30,  1912,  the 
plaintiff  conveyed  to  the  Berkeley  Bank  of  Savings  & 
Trust  Company  the  identical  property  described  in  the 
complaint,  and  a  copy  of  the  deed  is  attached  to  and 
made  a  part  of  the  answer  as  evidence  that  the  plain- 
tiff did  not  have  and  could  not  convey  a  valid  title  to 
the  property.  The  answer  further  avers  that  A.  L. 
Wiesenhaven  acted  as  the  agent  and  broker  of  the 
plaintiff  in  the  transaction ;  that  the  defendant  was  to 
pay  his  commission  and  if  the  agent  should  demand 
more  than  $203  for  his  services  and  a  satisfactory 
adjustment  could  not  be  made,  the  defendant  had  and 
reserved  the  right  to  cancel  and  annul  the  contract  and 
refuse  to  carry  it  out;  that  the  agent,  claiming  $900 
as  a  reasonable  fee  for  his  services,  proposed  to  the 
defendant  to  accept  $600  in  full  payment  and  declined 
to  take  any  less  amount;  that  no  adjustment  of  the 
agent's  commission  satisfactory  to  the  defendant  was 
or  could  be  arranged ;  that  inasmuch  as  the  claim  was 

98  0r.— ^0 
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for  $600  and  the  defendant  was  not  willing  to  pay  more 
than  the  stipulated  amount,  on  November  20,  1916,  he 
exercised  his  right  under  the  terms  of  the  contract  to, 
and  did,  cancel  and  annul  the  same,  refused  and  de- 
clined to  carry  it  out  and  so  notified  the  plaintiff. 

A  reply  was  filed  denying  all  new  matter  in  the  an- 
swer. After  the  case  was  at  issue  th^  defendant  filed 
a  motion  for  judgment  on  the  pleadings,  which  was 
overruled.  Testimony  was  taken  and  the  trial  court 
rendered  a  decree  of  specific  performance  as  prayed 
for  in  the  complaint.    The  defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Raymond  L.  Svllivan  and  Messrs.  Emmons  d 
Webster,  with  an  oral  argument  by  Mr.  Sullivan. 

« 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  C.  L.  Whealdon  and  Mr.  Ralph  R.  Duni- 
way. 

JOHNS,  J. — The  contract  provides  that  *'the  deeds 
and  other  conveyances  necessary  to  complete  this 
transaction  will  be  executed  and  exchanged  within  fif- 
teen days  from  date,"  and  that  ^4n  the  event  the  real 
estate  agent  or  agents  demand  a  commission  in  excess 
of  two  hundred  ($200.00)  dollars,  it  is  hereby  mutu- 
ally agreed  that  if  a  satisfactory  adjustment  of  such 
commission  cannot  be  effected,  this  agreement  may  be 
declared  canceled  and  of  no  effect."  Before  the  con- 
tract was  executed  a  personal  examination  of  the  re- 
spective properties  was  made  by  each  party.  At  that 
time  the  plaintiff,  who  was  the  owner  of  the  Berkeley 
property,  was  a  resident  of  Portland,  Oregon,  and 
Mrs.  Kaufman,  his  wife,  was  then  in  Berkeley.  The 
defendant,  who  owned  the  Portland  property,  was 
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then  residing  in  Berkeley,  where  the  broker  Wiesen- 
haven  had  his  place  of  business. 

It  is  apparent  that  the  agreement  was  entered  into 
in  good  faith  by  both  parties  and  that  each  of  them 
was  then  ready  and  willing  to  make  the  exchange  when 
the  amount  of  the  commission  could  be  amicably  de- 
termined. Steps  were  at  once  taken  to  agree  upon  the 
amount  The  broker  first  demanded  $900  for  his  ser- 
vices, which  both  parties  refused  to  pay.  After  a 
conference  he  reduced  his  claim  to  $600  and  after  a 
further  talk  with  the  plaintiff's  wife  in  his  oflSce  he 
agreed  to  accept  $400  in  full  for  his  services.  Of  this 
amount  the  plaintiff  was  to  pay  $200,  leaving  the  re- 
mainder to  be  paid  by  the  defendant  under  the  terms 
of  the  contract.  The  broker  assented  to  this  and  he 
and  the  plaintiff's  wife  called  at  the  defendant's  place 
of  business  and  advised  him  of  the  arrangement.  The 
broker  testifies  that  this  occurred  about  3  o'clock  in 
the  afternoon  of  November  20th,  and  on  that  point  he 
is  corroborated  by  Mrs.  Kaufman.  It  appears  that  on 
the  same  day,  before  that  conversation,  the  defendant 
had  notified  the  broker  that  the  deal  was  off,  but  the 
latter  testifies  that  he  was  not  acting  for  or  represent- 
ing Hastings  in  the  transaction.  On  that  day,  also,  the 
defendant  addressed  a  letter  to  the  plaintiff  at  Port- 
land, advising  him  that  on  account  of  failure  to  adjust 
a  commission  the  deal  was  off.  This  letter  was  post- 
marked ''San  Francisco,  November  20,  1916,  4  p.  m." 
Assuming  that  the  testimony  of  the  broker  is  true,  the 
letter  was  deposited  in  the  postoffice  one  hour  after 
the  conversation  between  the  defendant,  the  plaintiff's 
wife  and  the  broker  regarding  the  arrangement  as  to 
the  commission. 

It  will  be  noted  that  the  contract  was  dated  Novem- 
ber 6,   1916.    On  November   11th   at  Portland  the 
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plaintiff  executed  and  acknowledged  his  deed  to  the 
Berkeley  property  and  forwarded  it  to  his  wife  with 
instructions  to  sign'  and  arrange  for  its  delivery  upon 
the  receipt  of  the  defendant's  deed  to  the  Portland 
property.  The  evidence  is  not  clear  as  to  when  she 
actually  executed  the  deed,  but  Joseph  L.  MacFarland 
testified  that  he  was  vice-president  of  the  Alameda 
County  Home  Builders  and  that  in  such  capacity  he 
received  the  deed  duly  executed,  on  or  about  Novem- 
ber 15, 1916,  with  instructions  that  it  should  be  held  in 
escrow  until  a  settlement  was  made  between  Mr.  Kauf- 
man and  Mr.  Hastings;  that  **when  Mr.  Hastings  de- 
livered his  deed,  the  Kaufman  deed  was  to  be  deliv- 
ered to  him,'*  and  that  **I  gave  Mr.  Hastings  the  deed 
to  read  and  he  was  evidently  conversant  with  the  con- 
ditions. ' '  His  evidence  is  corroborated  by  Arthur  E. 
Weed,  the  bookkeeper  of  that  company,  who  testifies 
that  the  tender  was  made  ** verbally,  and  about  the 
thirteenth  to  the  seventeenth  of  November,  1916,'*  and 
that  *^Mr.  Hastings  was  told  that  the  papers  were  here 
duly  executed,  ready  for  delivery  to  him. ' '  It  further 
appears  that  about  November  25th  the  deed  in  ques- 
tion was  placed  in  the  Berkeley  Bank  of  Savings  & 
Trust  Company  with  such  instructions  and  that'  the 
bank  gave  the  defendant  written  notice  thereof.  It  is 
also  shown  that  on  November  20, 1916,  in  Portland  the 
plaintiff  executed  in  favor  of  the  defendant  his  promis- 
sory note  for  $959.73,  in  the  usual  form,  payable  on  or 
before  two  years  after  date,  with  interest,  and  that  to 
secure  its  payment  he  executed  and  acknowledged  a 
certain  mortgage  on  his  Portland  property,  which  was 
forwarded  to  his  wife  at  Berkeley  with  proper  instruc- 
tions. Mrs.  Kaufman  duly  executed  the  mortgage  and 
it  was  placed  in  the  bank  about  November  25,  1916, 
and  two  days  later  the  bank  notified  the  defendant  of 
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its  receipt  and  of  the  instructions.  Since  that  time  the 
bank  has  held  the  deed,  note  and  mortgage  subject  to 
the  defendant's  order.  ' 

1,  2.  While  it  is  provided  in  the  contract  that  *'all 
deeds  and  conveyances  necessary  to  complete  this 
trani^action  will  be  executed  and  exchanged  within  fif- 
teen days  from  date, ' '  there  is  no  stipulation  that  time 
is  of  the  essence  of  the  contract.  Neither  is  there  any 
provision  as  to  the  time  the  agreement  ^*may  be  de- 
clared canceled  and  of  no  effect^'  for  the  failure  to 
make  a  *' satisfactory  adjustment  of  such  commis- 
sion.'*  As  we  construe  it,  the  time  within  which  the 
commission  was  to  be  adjusted  was  not  fixed  by  the 
contract,  but  would  be  identical  with  the  period  named 
by  the  terms  and  provisions,  within  which  the  exchange 
of  properties  should  he  made.  In  Wright  v.  Astoria 
Co,,  45  Or.  224,  228  (77  Pac.  599),  it  is  said: 

^*  There  was  no  understanding  or  stipulation  that 
the  deed  should  not  be  delivered  unless  plaintiff  paid 
thte  purchase  price  by  a  day  certain.  In  equity  the 
time  of  payment  is  not  of  the  essence  of  a  contract  for 
the  sale  of  real  estate  unless  made  so  by  express  agree- 
ment of  the  parties,  by  the  nature  of  the  contract  itself, 
or  by  the  circumstances  under  which  the  contract  was 
executed. 

*' Specific  performance  of  a  contract  for  the  sale  of 
real  estate  will  ordinarily  be  decreed,  even  though  the 
purchase  money  was  not  paid  pr  tendered  at  the  exact 
time  fixed  by  the  contract,  when  the  party  seeking  the 
performance  has  acted  in  good  faith,  and  with  reason- 
able diligence,  unless  there  has  been. such  a  change  of 
circumstances  affecting  the  equities  of  the  parties  or 
the  justice  of  the  contract  as  to  make  it  inequitable 
that  it  should  be  enforced.'*     (Citing  authorities.) 

In  the  instant  case  it  appears  that  both  parties  used 
due  diligence  in  trying  to  adjust  the  amount  of  the 
broker's  commission;  that  on  November  20,  1916,  the 
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amount  which  the  defendant  was  to  pay  was  aseer- 
Jtained  and  determined  within  the  terms  of  the  con- 
tract; that  the  plaintiff  acted  in  good  faith  in  execu- 
ting and  tendering  the.  deed,  note  and  mortgage  and 
that  there  has  not  been  any  such  **  change  of  circum- 
stances affecting  the  equities  of  the  parties  or  the  jus- 
tice of  the  contract,  as  to  make  it  inequitable  that  it 
should  be  enforced/' 
The  agreement  provided  that — 

*  *  In  said  exchange  of  properties  the  said  Herman  S. 
Hastings  will  assume  an  encumbrance  on  the  Berkeley 
property  of  not  to  exceed  five  thousand  ($5,000.00) 
dollars,  said  Berkeley  property  to  be  free  and  clear  of 
all  other  encumbrances  of  whatsoever  nature.'* 

There  is  no  other  provision  as  to  the  character  or 
nature  of  plaintiff's  title.-  It  eippears  that  on  Febru- 
ary 1,  1912,  the  plaintiff  executed  a  trust  deed  of  his 
property  to  the  Berkeley  Bank  of  Savings  &  Trust 
Company  to  secure  a  debt  to  Walter  H.  Ratcliff,  Jr., 
of  $5,438.94  with  interest  at  7  per  cent  per  annum,  to 
be  paid  in  graduated  installments  which  on  and  after 
February  1,  1914,  were  to  be  at  the  rate  of  $75  per 
month  with  accrued  interest.  The  deed  recited  that 
the  plaintiff  did  **  grant,  bargain,  sell,  convey  and  con- 
firm unto  the  party  of  the  second  part  and  unto  its 
heirs  and  assigns  all  of  that  piece  or  parcel  of  land 
situate  in  the  City  of  Berkeley,  County  of  Alameda, 
State  of  California,"  as  the  same  is  described  in  the 
complaint,  *Ho  have  and  to  hold  the  same  to  the  party 
of  the  second  part,  and  to  its  heirs  and  assigns,  (said 
party  of  the  second  part  and  its  heirs  or  assigns  being 
hereby  expressly  authorized  to  convey,  subject  to  the 
trust  herein  expressed,  the  land  above  described)  upon 
the  trusts  and  confidences  hereinafter  expressed." 
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3.  The  defendant  insists  that  under  the  laws  of  Cali- 
fornia this  trust  deed  was  an  absolute  conveyance  and 
that  at  the  time  of  the  execution  of  the  contract  the 
plaintiff  did  not  have  any  title  to  his  property  to  con- 
vey. He  cites  a  number  of  California  decisions  to 
support  his  contention.  While  there  may  have  been 
a  conflict  in  the  early  decisions  of  that  state,  as  to  the 
force  and  effect  pf  such  a  deed,  we  think  that  the  ques- 
tion was  fully  and  finally  settled  in  the  case  of  Mac- 
Leod V.  Moron,  153  Cal.  97  (94  Pac.  604),  whgre  in 
commenting  upon  the  precedents  the  opinion  says: 

"These  decisions  are  based  upon  the  fact  that  such 
a  deed,  though  in  form  a  grant,  is  really  only  jbl  mort- 
gage, and  does  not.  convey  the  fee.  A  trust  deed  of 
the  kind  here  involved  differs  from  such  a  deed  only 
in  that  it  conveys  the.  legal  title  to  the  trustees  so  far 
as  may  be  necessary  to  the  execution  of  the  trust.  It 
carries  none  of  the  incidents  of  ownership  of  the  prop- 
erty, other  than  the  right  to  convey  upon  default  on 
the  part  of  the  debtor  in  the  payment  of  his  debt.  The 
nature  ot  such  an  instrument  has  been  extensively  dis- 
cussed by  this  court,  and  the  sum  and  substance  of 
such  discussion  is  that  while  the  legal  title  passes 
thereunder,  and  the  trustees  cannot  be  held  to  hold  a 
mere  *lien^  on  the  property,  it  is  practically  and  sub- 
stantially only  a  mortgage  with  power  of  sale.  *  * 
The  legal  title  is  conveyed  solely  for  the  purpose  of 
security,  leaving  in  the  trustor  or  hts  successors  a 
legal  estate  in  the  property  as  against  all  persons  ex- 
cept the  trustees  and  those  lawfully  claiming  under 
them:  Civ.  Code,  §§  865,  866.  Except  as  to  the  trus- 
tees and  those  holding  under  them,  the  trustor  or  his 
successor  is  treated  by  our  law  as  the  holder  of  the 
legal  title.  *  *  The  legal  estate  thus  left  in  the  trustor 
or  his  successors  entitles  them  to  the  possession  of 
the  property  until  after  their  rights  have  been  fully 
divested  by  a  conveyance  made  by  the  trustees  in  the 
lawful  execution  of  their  trust,  and  entitled  them  to 
exercise  all  the  ordinary  incidents  of  ownership  in  re- 
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gard  to  the  property,  subject  always,  of  course,  to  the 
execution  of  the  trust.'*  ^ 

In  the  instant  case  the  trust  deed  was  executed  to 
secure  a  ppecified  existing  debt.  When  that  debt  is 
discharged  according  to  its  terms  the  plaintiff  or  his 
successor  in  interest  is  ipso  facto  entitled  to  a  recon- 
veyance of  his  realty. 

The  testimony  shows  that  at  the  time  the  exchange 
contract  was  executed  the  amount  of  that  existing  debt 
was  less  than  $5,000  and  that  the  plaintiff  was  not  in 
default  in  any  of  his  specified  payments.  According 
to  the  terms  of  the  contract  the  defendant  was  to  as- 
sume  an  encumbrance  upon  the  plaintiff's  property  of 
not  to  exceed  $5,000,  and  under  the  authority  of  Mac- 
Leod V.  Morcmy  153  Cal.  97  (94  Pac.  604),  we  hold  that 
the  trust  deed  which  the  plaintitf  executed  to  the  bank 
was  an  encumbrance.  It  is  shown  by  the  record  that 
the  amount  did  not  exceed  $5,000^  By  the  payment  of 
that  sum  the  defendant  would  acquire  title  to  the  prop- 
erty free  and  clear  of  any  charge,  lien  or  encumbrance. 

4.  The  exchange  contract  was  not  executed  by  the 
wife  of  either  party  and  it  is  contended  that — 

'*A  contract  for  the  sale  of  real  estate  in  which  the 
wife  of  the  contractor  is  not  joined  cannot  be  specifi- 
cally enforced.'* 

The  plaintiff  does  not  seek  a  specific  performance  of 
the  contract  as  against  the  wife  of  the  defendant,  and 
it  is  shown  that  the  plaintiff's  wife  has  joined  in  the 
conveyance  of  his  property  to  the  defendant  and  in  the 
execution  of  the  mortgage. 

5.  Complaint  is  made  of  the  failure  to  assign  poli- 
cies of  insurance.  Prior  to  the  exchange  of  proper- 
ties such  assignments  would  be  void.  In  any  event 
they  would  be  a  matter  of  minor  importance  and  are 
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now  fully  covered  by  the  decree  of  the  trial  court.  No 
objection  whatever  was  made  to  the  form  or  substance 
of  the  deed,  note  and  mortgage  which  were  tendered. 
From  a  careful  examination  of  the  record  we  are 
convinced  that  the  plaintiflf  acted  in  good  faith,  used 
due  diligence  to  carry  out  the  exchange  contract  and 
is  entitled  to  specific  performance.  The  decree  of  the 
Circuit  Court  is  affirmed.  Aefibmed. 

Benson^  Harbts  and  BsiimETT,  JJ.,  concur. 


'  Argued  September  17,  remanded  October  7,  1919. 

LJUBICH  V.  WESTERN  COOPERAGE  CO. 

(184  Pa«.  551.) 

AmbaasadoiB  and  Coiurals— Consul  General  may  Antliorlse  Action  on 
Behalf  of  Citizen  of  Hla  Country. 

1.  Under  treaties  between  the  United  States  and  Austria-Hungary, 
which  contained  the  usual  most  favored  nation  clause,  end  treaties 
between  the  United  States  and  other  countries,  held  that  consul 
general  of  Austria-Hungary  might  authorize  attorneys  to  institute 
CLCtion  on  behalf  of  an  Austro-Hungari«.n  national  where  conditions 
were  such,  because  of  the  war  between  AustriarHungary  and  other 
countries,  that  it  was  practically  impossible  for  the  national  to 
directly  authorize  the  institution  of  the  action. 

From  Multnomah :  Calvin  U.  Qantenbbin,  Judge. 

Department  1. 

This  action  was  ori^nally  instituted  by  and  in  the 
name  of  Yoze  Ljubich  to  recover  damages,  under  the 
Oregon  Employer's  Liability  Act,  against  the  defend- 
ant for  the  death  of  Yure  Ljubich  through  the  alleged 
negligence  of  defendant.  Deceased  was  killed  on  the 
thirteenth  day  of  September,  1915,  and  the  complaint 
was  filed  March  1, 1916.    The  complaint  is  in  the  usual 
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form  and  alleges  that  plaintiff  is  the  mother  of  de- 
ceased. Under  the  statute,  the  right  to  bring  the  ac- 
tion is  concededly  in  the  mother.  The  complaint  was 
verified  by  the  attorneys  for  plaintiff,  to  the  form  or 
substance  of  which  there  is  no  objection. 

On  the  twenty-second  day  of  March,  1916,  defend- 
ant's attorneys  filed  a  motion,  supported  by  affidavit, 
requesting  the  court  to  require  plaintiff's  attorneys  to 
produce  the  authority  under  which  they  claimed  to 
act  for  plaintiff.  The  affidavit  set  forth  that  affiant 
was  informed  and  believed  that  other  attorneys  in  the 
City  of  Portland  were  representing  the  mother,  and 
that  Woemdle  and  Haas,  who  claimed  to  represent 
her,  have  no  other  authority  than  the  direction  of  the 
Austrian-Hungarian  Conjsul  at  San  Francisco  to  bring 
this  action  in  the  name  of  the  mother.  No  action  was 
taken  by  the  court  until  January  12,  1917,  the  case 
having  meantime  been  put  at  issue  and  the  attorneys 
for  the  plaintiff  having  filed  an  affidavit,  showing  that 
the  jurisdiction  of  the  Imperial  Consul  of  Austria- 
Hungary  at  San  Francisco  embraced  the  State  of  Ore- 
gon ;  that  affiant  knew  of  no  one  in  Oregon  represent- 
ing the  plaintiff;  that  no  definite  power  of  attorney 
had  been  secured,  authorizing  affiant  to  institute  the 
action,  because  of  war  conditions  in  that  part  of 
Europe  where  plaintiff  was  residing,  which  conditions 
rendered  it  impracticable  to  procure  legal  documents 
and  forward  them;  that  plaintiff's  attorneys  instituted 
the  action,  pursuant  to  instructions  from  the  Consul- 
General  representing  Austria-Hungary,  which  author- 
ization was  attached  to  the  affidavit  and  which  was 
sufficient  in  form  and  substance  to  authorize  plain- 
tiff's attorneys  to  act  if  the  Consul-General  had  power 
to  so  direct.  Thereupon  the  court,  holding  that  the 
letter  of  the  Austrian  Consul-General  was  not  suffi- 
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cientf"  authority  to  enable  the  attorneys  to  institute  the 
suit,  ordered  proceedings  stayed  until  they  should  pro- 
duce further  authority  which,  being  unable  to  do,  they 
appealed  to  this  court,  and  while  the  appeal  was  pend- 
ing here,  war  was  declared  between  Austria-Hungary 
and  the  United  States.  Bemanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  T.  Haas  and  Mr.  Joseph  Woemdle,  with  an  oral 
argument  by  Mr.  Hods. 

For  respondent  there  was  a  brief  over  the  names  of 
'Messrs.  Senn,  EkwcUl  &  Recken  and  Mr.  Dan  J.  Malar- 
key,  with  an  oral  argument  by  Mr.  F.  8.  Serm. 

McBEIDE,  C.  J. — ^Upon  the  argument  here,  coun- 
sel have  presented  the  single  question,  namely:  The 
right  of  the  Consul-General  of  Austria-Hungary,  un- 
der any  circumstances,  to  authorize  an  action  to  be 
commenced  in  the  name  of  a  national  without  express 
authority  from  the  person  named  as  plaintiff  in  such 
action.  The  contention  of  plaintiff's  attorneys,  when 
reduced  to  its  plainest  terms  is,  that  the  Consul,  by 
virtue  of  his  office  and  the  treaty  between  the  United 
States  and  Austria-Hungary  was,  in  effect,  the  offi- 
cial attorney  in  fact  of  all  nonresident  aliens  who 
were  not  represented  by  an  attorney  in  fact  of  their 
own  selection,  and,  as  such,  was  authorized  to  employ 
attorneys  and  institute  proceedings  to  defend  or  en- 
force the  rights  of  any  of  his  nationals  not  otherwise 
represented.  Such  right  being  denied  by  defendant 
and  its  contention  being  sustained  by  the  court,  we 
will  now  proceed  to  consider  the  point  at  issue. 

For  a  proper  understanding  of  the  question  it  will 
be  necessary  to  examine  and  consider  the  various 
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treaties  bearing  upon  the  subject  of  the  rights  of 
foreign  consuls  accredited  to  this  country,  and  the  re- 
ciprocal rights  of  consuls  of  our  own  country  abroad. 
'Article  II  of  the  treaty  of  August  27,  1829,  between 
this  country  and  Austria-Hungary,  reads  aj3  follows: 

'*The  citizens  or  subjects  of  each  party  shall  have 
the  power  to  dispose  of  their  personal  goods  within 
the  jurisdiction  of  the  other,  by  testament,  donation 
or  otherwise;  and  their  representatives  being  citizens 
or  subjects  of  the  other  party,  shall  succeed  to  their 
personal  goods,  whether  by  testament  or  ad  intestato, 
and  may  take  possession  thereof,  either  by  themselves 
or  by  others  acting  for  them,  and  dispose  of  the  same 
at  their  will,  paying  such  dues,  taxes  or  charges  only, 
as  the  inhabitants  of  the  country,  i  wherein  the  said 
goods  are,  shall  be  subject  to  pay  in  like  cases.'' 

The  following  articles  of  the  consular  convention, 
entered  into  between  this  country  and  Austria- 
Hungary  on  June  29,  1871,  also  have  an  important 
bearing  upon  the  question  here  discussed,  and  are  as 
follows: 

*'Art.  Vm.  Consuls-General,  Consuls,  Vice-Con- 
suls,  or  Consular  Agents  of  the  two  countries  may,  in 
the  exercise  of  their  duties,  apply  to  the  authorities 
in  their  district,  whether  federal  or  local,  judicial  or 
executive,  in  the  event  of  any  infraction  of  the  treaties 
and  conventions  between  the  two  countries;  also  for 
the  purpose  of  protecting  the  rights  of  their  country- 
men. Should  the  said  authorities  fail  to  take  due  no- 
tice of  their  application,  they  shall  be  at  liberty,  in 
the  absence  of  any  diplomatic  representative  of  that 
country,  to  apply  to  the  Government  of  the  country 
where  they  reside. 

**Art.  XVI.  In  case  of,  the  death  of  a  citizen  of  the 
United  States  in  the  Austro-Hungarian  Monarchy,  or 
a  citizen  of  the  Austro-Hungarian  Monarchy  in  the 
United  States,  without  having  any  known  heirs  or  tes- 
tamentary executors  by  him  appointed,  the  competent 
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legal  authorities  shall  inform  the  Consuls  or  Consular 
'agents  of  the  state  to  which  the  deceased  belonged,  of 
the  circumstances,  in  order  that  the  necessary  infor- 
mation may  be  immediately  forwarded  to  the  parties 
interested. 

**Art.  XV.  Consuls-General,  Consuls,  Vice  Con- 
suls, and  Consular  agents,  also  Consular  Pupils,  Chan- 
cellors, and  Consular  Officers  shall  enjoy  in  the  two 
countries  all  the  liberties,  prerogatives,  immunities 
and  privileges  granted  to  the  functionaries  of  the  same 
class  of  the  most  favored  nation. '* 

The  effect  of  the  last  clause  above  quoted  was  to 
import  into  the  treaty  of  June  29,  1871,  every  recip- 
rocal concession  granted  to  any  nation  by  any  treaty 
then  or  thereafter  concluded;  and  in  order  to  ascer- 
tain what  provisions  or  other  stipulations  were,  by  the 
'*most  favored  nation'*  clause  of  the  Austria-Hunga- 
rian convention  incorporated  into  it,  we  quote  the  fol- 
lowing excerpts  from  various  treaties  between  this 
country  and  other  nations. 

Article  IX  of  the  treaty  of  1853  between  the  United 
States  and  the  Argentine  Republic,  is  as  follows : 

*'If  any  citizen  of  either  of  the  two  contracting  par- 
ties shall  die  without  will  or  testament,  in  any  of  the 
territories  of  the  other,  the  Consul  General  or  Consul 
of  the  nation  to  which  the  deceased  belonged,  or  the 
representative  of  such  Consul  General  or  Consul,  in 
his  absence,  shall  have  the  right  to  intervene  in  the 
possession,  administration  and  judicial  liquidation  of 
the  estate  of  the  deceased,  conformably  with  the  laws 
of  the  country,  for  the  benefit  of  the  creditors  and  legal 
heirs.'' 

The  treaty  entered  into  between  the  United  States 
and  the  German  Empire  December  11,  1891,  contains 
the  following  provision : 

*'Art.  Vin.  Consuls-General,  Consuls,  Vice-Con- 
sids  and  Consular  Agents  shall  have  the  right  to  apply 
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to  the  authorities  of  the  respective  countries,  whether 
Federal  or  Local,  judicial  or  executive,  within  the  ex- 
tent of  their  consular  district,  for  the  redress  of  any 
infraction  of  the  treaties  and  conventions  existing  be- 
tween the  two  countries,  or  of  intematiohal  law;  to 
ask  information  of  said  authorities  and  to  address  said 
authorities  to  the  end  of  protecting  the  rights  and  in- 
terests of  their  countrymen,  'especially  in  cases  of  the 
absence  of  the  latter;  in  which  cases  such  (Consuls,  etc., 
shall  be  presumed  to  b^  their  legal  representatives. 
If  due  notice  should  not  be  taken  of  such  application, 
the  consular  oflScers  aforesaid,  in  the  absence  of  a 
diplomatic  agent  of  their  country,  may  apply  directly 
to  the  government  of  the  country  where  they  reside.*' 

The  treaty  between  the  United  States  and  Peru, 
dated  August  31,  1887,  contains  the  following  provi- 
sion: 

*' Until  the  conclusion  of  a  consular  convention 
which  the  high  contracting  parties  agree  to  form  as 
soon  as  may  be  mutually  convenient,  it  is  stipulated 
that  in  the  absence  of  the  legal  heirs  or  representa- 
tives, the  Consuls  or  Vice  Consuls  of  either  party  shall 
be  ex-officio  the  executors  or  administrators  of  the  citi- 
zens of  their  nation  who  may  die  within  their  consular 
jurisdictions,  and  of  their  countrymen  dying  at  sea, 
whose  property  may  be  brought  within  their  district.'* 
(Art.  33.) 

Article  HI  of  the  treaty  of  August  6,  1900,  between 
the  United  States  and  Great  Britain,  is  as  follows : 

**In  case  of  the  death  of  any  citizen  of  the  United 
States  of  America  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  of  any  subject  of  Her  Britan- 
nic Majesty  in  the  United  States,  without  having  in 
the  country  of  his  decease  any  known  heirs  or  testa- 
mentary executors  by  him  appointed,  the  competent 
local  authorities  shall  at  once  inform  the  nearest  Con- 
sular Officer  of  the  nation  to  which  the  deceased  per- 
son belonged  of  the  circumstances,  in  order  that  the 
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necessary  information  may  be  immediately  forwarded 
to  persons  interested. 

'*The  said  Consular  officer  shall  have  the  right  to 
appear  personally  or  by  delegate  in  all  proceedings  on 
behalf  of  the  absent  heirs  or  creditors,  until  they  are 
otherwise  represented. '  ^ 

In  the  consular  convention  between  the  United 
States  and  Sweden,  March  20,  1911  (37  Stat.  1487), 
we  find  the  following  provision : 

"Art.  XIV,  In  the  event  of  any  citizen  of  either  of 
the  contracting  parties  dying  without  will  or  testa- 
ment, in  the  territory  of  the  other  contracting  party, 
the  Consul-General,  Consul,  Vice-Consul-General,  or 
the  Vice  Consul  of  the  nation  to  which  the  deceased 
may  belong,  or  in  his  absence,  the  representative  of 
such  Consul  General,  Consul,  Vice-Consul-General  or 
Vice-Consul,  shall  so  far  as  the  laws  of  each  country 
will  permit,  and  pending  the  appointment  of  an  admin- 
istrator, and  until  Letters  of  Administration  have 
been  granted,  take  charge  of  the  property  left  by  the 
deceased  for  the  benefit  of  his  lawful  heirs  and  credi- 
tors, and  moreover,  have  the  right  to  be  appointed  as 
administrator  of  such  estate." 

From  the  above  provisions  we  are  of  the  opinion 
that  the  Consul-General  of  Austria-Hungary  becomes 
ex-officio  attorney  in  fact  for  any  of  his  nonresident 
nationals  having  no  other  representative  in  this  coun- 
try, and  while  there  is  a  dearth  of  authority  directly 
deciding  this  question,  there  are  a  number  of  cases  so 
analagous  to  it  in  principle  as  to  render  the  conclu- 
sion above  announced  inevitable,  and  such  is  the  re- 
sult deduced  by  the  text-writers  from  a  review  of  the 
authorities. 

**A  foreign  consul,  without  specific  authority,  has 
the  general  right  to  protect  the  rights  and  property  of 
persons  of  his  nation,  within  the  jurisdiction  of  his 
consulate,  and  he  may  bring  suits  for  such  purpose 
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without  any  special  authority  from  the  parties  in  in- 
terest. He  may  also  interpose  claims  for  the  restitu- 
tion of  property  belonging  to  his  countrymen ;  but  he 
cannot  receive  the  actual  restitution  of  the  property 
without  specific  proof  of  the  individual  proprietary 
interest,  and  without  specific  authority  from  the  par- 
ticular individual  who  is  entitled  to  it**:  2  C.  J.  1307, 
§  35.    To  like  effect  see  9  B.  C.  L.  157,  subd.  4. 

It  may  be  remarked  here  that  the  statement,  that  a 
consul  cannot  receive  actual  restitution  of  property 
awarded  to  a  nonresident  national  without  specific 
authority  from  the  individual  entitled  to  it,  seems  to 
be  based  upon  the  decision  in  the  case  of  The  Bello 
Corrwies,  6  Wheat.  152  (5  L.  Ed.  229,  see,  also,  Bose*s 
U.  S.  Notes),  which  arose  before  any  of  the  treaties 
before  quoted  were  negotiated  and  where  it  was  ex- 
pressly conceded  by  Webster,  of  counsel  for  the  Con- 
sul, that  actual  payment  of  the  sums  claimed  by  the 
Consul  on  behalf  of  his  countrymen  need  not  neces- 
sarily be  made  to  him — ^his  object  being  to  have  the 
award  paid  into  the  registry  of  the  court  to  be  held 
for  those  entitled  to  it  as  their  interests  might  there- 
after appear,  and  such  was  the  decree  of  the  court. 
No  reference  was  made  in  the  arguments  or  in  the 
opinion  to  any  consular  privileges  or  authority  aris- 
ing out  of  treaty  stipulations,  and  the  case  is  not  in 
point  here,  where  such  stipulations  are  invoked  on  be- 
half of  the  Consul's  authority. 

When  this  action  was  commenced  this  government 
was  at  peace  with  Austria-Hungary  and  with  Ger- 
many. In  the  treaty  with  Germany,  heretofore  re- 
ferred to,  occurs  this  paragraph  applicable  to  consuls 
of  both  countries: 

**  Especially  in  cases  of  the  absence  of  their  country- 
men such  consuls  shall  be  presumed  to  be  their  legal 
representatives/' 
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The  term  ** legal  representatives"  as  here  used  can 
have  but  one  meaning,  namely :  * '  Lawfully  entitled  to 
represent'*  the  absent  person.  Under  the  **most 
favored  nation*'  clause  of  the  Austria-Hungarian 
treaty,  this  provision  originally  applying  to  Germany, 
became  a  part  of  the  treaty  with  Austria-Hungary 
and,  in  our  opinion,  conferred  full  authority  upon  the 
Consul-General  to  commence  this  action  in  the  name 
of  the  plaintiff,  and  in  her  name  and  for  her  to  prose- 
cute it  to  a  conclusion  and  receive  the  proceeds  if  the 
plaintiff  should  recover  judgment. 

In  the  case  of  Succession  of  Rabasse,  47  La.  Ann. 
1452  (17  South.  867,  49  Am.  St.  Rep.  433),  which  in- 
volved the  right  of  a  delegate  of  the  French  Consul 
to  appear  and  represent  nonresident  heirs  in  the  set- 
tlement of  a  probate  proceeding,  the  court  said : 

''In  our  view,  the  stipulation  in  this  treaty  puts  the 
delegate  in  the  position  of  an  agent  of  the  French 
heirs,  with  the  same  effect  as  if  he  held  their  mandate 
to  represent  them  as  heirs.  *  •  Our  decision  in  this 
case  aflSrms  that  the  French  heirs  of  this  succession 
are  to  b^  deemed  represented  by  the  delegate  of  the 
French  Consul,  with  the  same  effect  as  if  the  delegate 
held  their  power.  * ' 

In  Vujic  V.  Youngstown  Sheet  A  Tube  Co.  (D.  C), 
220  Fed.  390,  it  was  held  that  the  Austro-Hungarian 
Consul  had  authority  by  virtue  of  his  oflSce  to  sue  as 
next  friend  for  absent  heirs,  and  to  recover  moneys 
due  them  under  the  Workmen's  Compensation  Act, 
on  account  of  the  death  of  their  father. 

In  Re  Tartaglio's  Estate,  12  Misc.  Rep.  245  (33  N.  T. 
Supp.  1121),  the  litigation  arose  upon  the  demand  of 
the  Italian  Consul-General  to  have  paid  over  to  him 
the  distributive  shares  due  the  nonresident  widow  and 
children  of  the  deceased.    The  county  treasurer,  who 
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was  custodian  of  the  fund,  refused  to  pay  over  the 
money  upon  the  ground  that  the  Consul-General  had 
no  authority  to  receive  the  fund  and  gite  a  competent 
acquittance  for  the  same.  The  clause  in  the  treaty 
with  Italy,  relied  upon  by  the  Consul,  provided  that 
the  Consuls-General  *'may  have  recourse  to  the  author- 
ities of  the  respective  countries  within  their  respec- 
tive districts,  whether  federal  or  local,  judicial  or 
executive,*  in  order  to  defend  the  rights  and  interests 
of  their  countrymen.'*  The  court  held  that  the  term 
"defend*'  used  in  the  treaty  should  be  so  construed 
as  to  grant  the  power  to  proceed  affirmatively;  that 
the  Consul-General  had  the  right  to  demand  and  re- 
ceive the  money,  and  that  his  receipt  therefor  would 
be  conclusive  against  the  heirs.  There  was  the  same 
holding  In  Re  Fiorentino's  Estate  (Sur.),  89  N.  T. 
Supp.  537. 

Both  of  these  cases  are  surrogate  decisions  and  not 
authoritative,  but  appear  to  proceed  upon  sound  lines 
of  reasoning.  There  are  many  cases  wherein  the  right 
of  priority  of  consuls  to  be  appointed  administrators 
is  discussed,  but  these  proceed  upon  different  prin- 
ciples and  throw  little  light  upon  the  present  contro- 
versy. Here  no  one  is  claiming  to  have  any  authoriza- 
tion direct  from  plaintiff  to  proceed  in  the  matter. 
Considering  the  disturbed  state  of  affairs  in  Europe 
for  the  past  four  years,  it  appears  highly  improbable 
that  the  plaintiff  could  have  been  communicated  with 
or  that  she  could  have  executed  and  sent  a  formal 
power  of  attorney  to  the  Austria-Hungarian  Consul, 
or  anyone  else.  In  the  meantime  witnesses  might  dis- 
appear or  die  and  the  plaintiff  thereby  lose  the  benefit 
of  their  testimony.  So  upon  the  face  of  it,  the  inter- 
position of  the  Consul-General  would  appear  fairly 
within  the  line  of  his  duties  in  the  premises. 
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What  would  be  the  effect  of  the  plaintiff  appointing 
another  attorney  to  represent  her  does  not  arise  in 
this  case.  The  writer  can  see  no  reason  why  she  may 
not  do  so  and  thereby  supersede  the  authority  of  the 
Consul-General,  or  his  successors ;  but  this  would  be  at 
present  a  moot  question  and  need  not  be  further  dis- 
cussed. The  contention  of  counsel  for  respondent  is 
to  the  effect  that  the  law  gives  the  right  of  action  to 
the  mother,  and  that  contention  is  correct.  His  fur- 
ther contention  that,  because  the  Consul-General  caused 
this  action  to  be  instituted  the  mother  has  not  insti- 
tuted it,  rests  wholly  upon  the  assumption  that  the  Con- 
sul-General is  not  the  agent  of  the  mother,  and  having 
shown,  as  we  believe,  that  by  virtue  of  the  treaty  he  is 
such  agent,  respondent's  contention  fails. 

It  follows  that  the  order  of  the  Circuit  Court,  stay- 
ing the  proceedings,  must  be  set  aside  and  the  cause 
remanded  to  the  Circuit  Court,  with  directions  to  pro- 
ceed in  a  manner  not  inconsistent  with  this  opinion. 

Remanded. 


BuBNETT,  Benson  and  Harris/  JJ.,  concur. 

BURNETT,  J.,  Concurring  Specially.— Under  the 
original  Constitution  of  this  state  the  Supreme  Court 
has  jurisdiction  to  revise  only  final  decision  of  the  Cir- 
cuit Courts :  Oregon  Const.,  Art.  VH,  §  5.  Although 
the  amendment  of  this  article  adopted  by  the  plebis- 
cite of  November  8, 1910,  permits  legislation  changing 
this  rule,  none  has  yet  been  enacted.  The  order  stay- 
ing proceedings  in  this  case  until  the  attorneys  appear- 
ing for  the  plaintiff  should  produce  authority  to  act 
for  her  was  purely  interlocutory  and  not  final.  There 
is  nothing  about  it  which  would  have  prevented  the 
plaintiff  from  going  on  with  the  trial  of  the  action,  and 
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pursuing  it  to  final  judgment  the  next  day  or  at  any 
subsequent  time,  represented  by  the  same  or  other 
attorneys  or  appearing  in  person,  provided  of  course 
the  authority  of  the  attorneys  so  to  act  was  made  to 
appear.  The  order  does  not  determine  any  issue  in 
the  case  or  prevent  a  final  judgment  in  the  action 
within  the  meaning  of  Section  548,  L.  0.  L.,  as 
amended  by  Chapter  88,  Laws  1915,  defining  appeal- 
able orders.  Although  erroneous,  it  is  not  every  de- 
termination of  an  inferior  court  that  is  appealable. 
Appeal  does  not  lie  as  of  right  in  all  cases.  It  de- 
pends entirely  upon  the  statute  allowing  it  and  is  not 
to  be  extended  to  orders  not  within  the  enabling  stat- 
ute. The  order  under  consideration  is  not  one  from 
which  an  appeal  will  lie,  because  it  is  not  final.  We 
are  confronted  with  a  moot  question  only.  On  the 
hypothesis  that  this  court  has  jurisdiction  to  review 
such  an  order,  which  I  do  not  concede,  I  concur  in  the 
reasoning  of  Mr.  Chief  Justice  McBride  to  the  eflFect 
that  a  foreign  consul  has  presumptive  authority  to 
represent  his  nonresident  countrymen  in  the  courts  of 
this  country,  my  contention  being  that  the  question  is 
not  properly  before  us. 


Motion  to  dismiBS  appeal  denied  conditionally  September  21,  1918. 
Argued  on  the  merits  September  30,  affirmed  October  14^  ldl9, 

MoKISSICK  V.  McKISSICK. 

(174  Pac.  721;  184  Pac.  272.) 

Appeal  and  Srror— Undertaking— Void  Sendee. 

1.  Where  appellant's  attorney  attempted  to  serve  the  undertaking 
upon  respondent's  attorney  by  leaving  a  copy  at  his  supposed  resi- 
dence which  in  fact  was  not  his  residence,  the  gerviee  was  void. 
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Appeal  and  Error— Underta^og—Void  Service— Mistake. 

2.  Where  appellant's  attorney  in  good  faith  attempted  to  eerve 
the  undertaking  upon  respondent's  attorney  by  leaving  a  copy  at  his 
supposed  residence,  but  failed  to  make  good  service  because  latter 
did  not  in  fact  live  in  such  residence,  the  court,  under  Section  650, 
subdivision  4,  L.  O.  Jm,  may  permit  service  to  be  made  on  such^terms 
as  may  be  just. 

Divorce — Decisions  Sevlewable — Order  Modifying  Decree  Awarding 
Custody  of  Infants. 

3.  An  order,  though  discretionary,  granting  or  refusing  to  grant 
a  change  in  the  custody  of  infants,  is  appealable. 

ON  THE  MEUITS. 

Divorce — Order  Befusing  Modification  of  Decree  as  to  Custody  of 
Clilld  Reviewable. 

4.  Order  refusing  motion  to  modify  decree  es  to  custody  of  child, 
necessarily  based  on  matters  occurring  after  divorce  decree,  which 
under  Section  756,  It.  O.  L.,  is  conclusive  as  to  matters  occurring 
before  its  rendition,  is  reviewable. 

Divorce — ^Party  Seeking  Modification  of  Decree  as  to  Custody  of 
Child  has  Burden  of  Proof. 

6.  The  defeated  party  in  divorce  seeking  modification  of  decree  as 
to  custody  of  child  has  the  burden  of  showing  something  by  reason 
of  which  the  established  status  should  be  disturbed. 

Divorce— In  Awarding  Custody  of  Children  Their^ Welfare  Paramount. 

6.  It  is  the  cardinal  principle  in  awarding  custody  of  children 
of  divorced  persons  that  the  interest  and  welfare  of  the  children  are 
paramount  to  the  rights  and  privileges  of  the  parents. 

Divorce — On  Custody  Awarded  Mother,  Placing  Children  in  Home 
With  Grandparents  Proper. 

7.  The  mother  to  whom  decree  of  divorce  awards  custody  of  child 
is  within  her  rights  and  duty  in  furnishing  it  with  a  suitable  home 
and  surroundings  with  her  parents;  she  finding  it  necessary  jto  take 
employment  elsewhere  to  support  herself. 

Divorce— Modification  of  Decree  Awarding  Custody  of  Children  to 
Mother  Properly  Denied. 

8.  The  motion  of  divorced  father  to  modify  decree  awarding  cus- 
tody of  child  to  its  mother  is  properly  denied;  he  not  showing  that 
mother  w^s  unfit  to  have  the  care  of  it,  or  that  its  condition  would 
be  improved  over  its  present  surroundings. 

From  Multnomah:  Eobert  G.  Morbow,  Judge. 

On  motion  to  dismiss  appeal. 

Denied  Conditionally. 
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Mr.  J.  Le  Roy  Smith,  for  the  motion. 

Mr.  L.  G.  English  and  Mr.  H.  L.  Ganoe,  contra. 

McBRIDE,  C.  J. — This  is  a  motion  to  dismiss  an 
appeal,  the  alleged  grounds  thereof  being  (1)  that 
there  was  no  service  of  a  copy  of  the^  nndertaking 
upon  the  respondent,  and  (2)  that  the  order  appealed 
from  was  not  an  appealable  order,  being  a  matter 
wholly  within  the  discretion  of  the  trial  court. 

It  appears  from  the  record  that  upon  the  trial  and 
final  disposition  of  a  divorce  suit  begun  by  plaintiff 
against  the  defendant,  the  court  awarded  the  custody 
of  a  minor  child  of  the  parties  to  the  plaintiff.  Subse- 
quently, defendant  applied  to  the  court  for  a  modifi- 
cation of  that  portion  of  the  decree  giving  the  mother 
the  custody  of  the  child.  His  application  being  denied, 
he  appealed  to  this  court.  Being  unable  to  find  plain- 
tiff's attorney  at  his  office,  defendant  attempted  to 
serve  the  undertaking  by  leaving  a  copy  at  his  sup- 
posed residence.  Plaintiff's  attorney  did  not  in  fact 
reside  at  the  place  indicated  and  the  service  was  void. 
We  are  of  the  opinion  that  the  appellant's  attorney 
acted  in  good  faith  in  attempting  to  serve  the  under- 
taking as  recited,  and  that  the  case  comes  fairly  within 
the  provisions  of  Section  550,  subdivision  4,  L.  0.  L.-, 
which  is  as  follows : 

* '  From  the  expiration  of  the  time  allowed  to  except 
to  the  sureties  in  the  undertaking,  or  from  the  justifi- 
cation thereof  if  excepted  to,  the  appeal  shall  be 
deemed  perfected.  When  a  party  in  good  faith  gives 
due  notice  as  hereinabove  provided  of  an  appeal  from 
a  judgment,  order,  or  decree,  and  thereafter  omits, 
through  mistake,  to  do  any  other  act  (including  the 
filing  of  an  undertaking  as  provided  in  this  section) 
necessary  to  perfect  the  appeal  or  to  stay  proceedings, 
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the  court  or  judge  thereof,  or  the  appellate  court,  may 
permit  an  amendment  or  performance  of  such  act  on 
such  terms  as  may  be  just." 

Such  is  the  holding  in  the  case  of  Dowell  v.  Bolt,  45 
Or.  89  (75  Pac.  714).  In  the  present  case  appellant 
has  asked  leave  to  file  an  additional  undertaking.  We 
are  of  the  opinion  that  an  appeal  lies  from  an  order 
of  the  court  granting  or  refusing  to  grant  a  change 
in  the  custody  of  infants:  14  Cyc.  814;  GreetUeaf  v, 
Greenleaf,  6  S.  D.  348  (61  N.  W.  42). 

The  case  of  Pittman  v.  Pittmcm,  3  Or.  472,  bears  by^ 
analogy  upon  the  matter  here  un'der  consideration.  In 
that  case  the  defendant  obtained  a  decree  of  (Jivorce, 
which  granted  her  the  custody  of  .a  minor  child  and 
the  appeal  was  from  that  portion  of  the  decree  only. 
It  was  held  that  an  appeal  would  lie.  Even  if,  as  con- 
tended by  respondent  here,  the  order  as  to  the  custody 
of  the  child  was  a  matter  within  the  sound  discretion 
of  the  court,  that  fact  would  not  bar  an  appeal,  as  the 
appellant  would  still  have  the  right  to  obtain  the  juris- 
diction of  this  court  as  to  whether  or  not  such  discre- 
tion had  been  abused. 

The  motion  to  dismiss  will  be  denied,  conditioned 
that  appellant  within  twenty  days  from  the  date  of  this 
order,  serve  and  file  in  this  court  a  sufficient  undertak- 
ing on  appeal.  In  default  of  filing  such  undertaking 
within  the  time  limited  the  appeal  will  be  dismissed. 

Denied  Conditionally. 


New  undertaking  filed  September  21,   1918.  Bxpobtib. 
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Argued  September  30,  affirmed  October  14,  191^. 

On  the  Mebits. 

(184  Pac.  272.) 

Department  1. 

On  November  7,  1017,  at  the  suit  of  plaintiff,  the 
Circuit  Court  of  Multnomah  County  granted  her  a 
divorce  from  the  defendant  and  gave  her  the  care  and 
custody  of  the  minor  daughter  of  the  parties  until  the 
further  order  of  the  court,  upon  condition  that  the  de- 
fendant may  have  the  privilege  of  visiting  the  child 
at  reasonable  times  and  places,  and  with  the  further 
provision  that  he  might  have  the  child  visit  him  at 
Portland,  Oregon,  with  reasonable  frequency  by  pro- 
viding a  safe  and  proper  means  of  transportation  and 
accommodations  while  in  his  care.  By  the  decree  he 
was  required  to  pay  to  the  plaintiff  a  fixed  sum  as  ali- 
mony and,  further,  to  pay  fifteen  dollars/ per  month 
until  further  order  of  the  court,  for  the  maintenance 
and  support  of  the  child.  On  March  13,  1918,  he  filed 
a  motion  in  the  Circuit  Court  for  a  modification  of  the 
decree  relieving  him  from  paying  any  further  alimony, 
costs  or  attorneys'  fees  as  provided  in  the  decree,  and^ 
that  he  be  given  the  care,  custody  and  control  of  the 
minor  child.  On  March  30,  1918,  the  Circuit  Court 
heard  the  application  and  denied  it.  From  this  order 
the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  H.  L.  Ganoe  and  Mr:  L.  0.  English,  with  an  oral 
argument  by  Mr.  Ganoe. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  J.  Le  Roy  Smith. 
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BURNETT,  J.~4.  Notwithstanding  the  contention 
of  the  defendant,  this  is  an  appealable  order,  ais 
held  in  another  feature  of  this  same  case  reported, 
ante,  p.  644  (174  Pac.  721),  The  court  had  jurisdiction 
of  the  persons  and  subject  matter  involved  in  this  suit 
and  rendered  a  decree  respecting  the  custody  of  the 
child.  This  was  final  and  conclusive  as  to  all  matters 
occurring  before  the  rendition  of  the  decree,  for  Sec- 
tion 756,  L.  0.  L.,  speaking  of  the  decree  of  a  court  hav- 
ing jurisdiction  as  aforesaid,  says : 

**In  case  of  a  judgment,  decree  or  order  against  a 
specific  thing,  or  in  respect  to  the  probate  of  a  will  or 
the  administration  of  the  estate  of  a  deceased  person, 
or  in  respect  to  the  personal,  political  or  legal  condi- 
tion or  relation  of^  a  particular  person,  the  judgment, 
decree  or  order  is  conclusive  upon  the  title* to  the 
thing,  the  will  or  administration,  or  the  condition  or 
relation  of  the  person.*' 

Nevertheless,  as  stated  by  Mr.  Chief  Justice  Moore 
in  Gibbons  v.  Gibbons,  75  Or.  500  (147  Pac.  530) : 

*'The  welfare  of  these  infants  is  paramount  to  the 
rights  of  any  person.  *  •  The  court  granting  the  de- 
cree of  divorce  is  authorized  to  modiiy  it  at  any  time 
so  as  to  provide  for  the  care,  custody  and  support  of 
the  minors,  and  may  impose  such  burden  upon  either 
or  both  parties  to  the  suit. ' ' 

5.  The  motion  before  us  is  in  the  nature  of  a  new 
proceeding  based  necessarily  upon  matters  occurring 
since  the  former  decree.  We  cannot,  in  the  absence  of 
an  appeal,  go  behind  the  former  adjudication  and  make 
gleanings  from  the  evidence  upon  which  the  suit  was 
there  determined  or  the  custody  of  the  child  adjudi- 
cated. The  court  then  determined,  with  the  evidence 
before  it,  that  considering  the  best  interests  of  the 
child  the  mother  was  the  proper  custodian  and  that 
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she  was  best  fitted  for  that  purpose.  If  the  defend- 
ant would  procure  a  new  adjudication  on  that  subject, 
different  from  the  former  one,  he  must  assume  the 
burden  and  show  either  that  the  plaintiff  is  not  a  suit- 
able custodian  of  her  own  cliild,  or  that  the  best  inter- 
est of  the  latter  requires  that  it^  care  and  custody  be 
given  to  him.  In  other  words,  the  burden  is  upon  him 
to  disturb  the  status  established  by  the  original  decree. 
In  his  affidavit  supporting  his  motion  he  says  that 
the  plaintiff  took  the  child  to  Ashland  but  that  he  has 
no  knowledge  about  what  disposition  was  made  of  it  or 
in  whose  keeping  it  has  been  placed.  He  then  states 
that  about  January  1,  1918,  the  plaintiff  returned  to 
Portland  and  since  about  the  twentieth  of  that  month 
has  been  living  and  cohabiting  with  one  Frank  W. 
Moore,  *a8  husband  and  wife,  residing  at  358  Thir- 
teenth Street  in  that  city.  He  alleges  upon  informa- 
tion and  belief  that  the  plaintiff  and  Moore  are  husband 
and  wife  and  that  Moore  is  able  to  care  for  and  sup- 
port her.  Further  deposing  on  information  and  be- 
.  lief,  he  avers  that  the  plaintiff  has  abandoned  the  child 
and  has  shown  by  her  acts  since  the  filing  of  the  decree 
that  she  is  not  a  fit  person  to  have  the  custody  of  the 
child;  and,  lastly,  that  he  himself  is  ready,  able  and 
willing  to  support  it.  He  then  produces  the  affidavit 
of  Mrs.  Rankin,  the  keeper  of  the  rooming-house  at  the 
address  named,  to  the  effect  that  about  January  20, 
1918,  a  man  and  woman  giving  the  name  of  Mr.  and 
Mrs.  Frank  W.  Moore  and  representing  themselves  to 
be  husband  and  wife,  rented  a  single  room  with  but 
one  bed  and  were  registered  in  a  book  kept  by  the  affi- 
ant as  a  register  of  all  tenants,  and  that  they  occupied 
said  room  continuously  until  March  12th.  She  fur- 
ther relates  in  substance  that  on  the  last-named  date 
someone  inquired  by  telephone  for  Mrs.  Moore,  whom 
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she. called  from  her  room  to  the  telephone;  that  later 
in  the  afternoon  three  men  called  and  inquired  for  Mrs. 
Moore  and  she  let  them  inspect  the  register  referred 
to.  Then  one  of  the  men,  who  introduced  himself  as 
Mr.  McKissick,  produced  two  photographs  of  the 
woman,  which  she  recognized  as  pictures  of  Mrs. 
Moore. 

Douglas  Lawson  gave  his  affidavit  to.  the  affect  that 
on  March  12th  he  inquired  by  Ifelephone  for  Mrs. 
Moore  and  when  she  came  to  the  instrument  speaking, 
he  recognized  the  voice  as  that  of  the  Jilaintiff,  Mrs. 
McKissick.  He  further  states  that  afterwards  on  the 
same  date  the  defendant  and  he  met  the  plaintiff, 
whereupon  the  former  addressed  her  as  *'Mrs.  Moore" 
and  she  replied,  **I  am  not  Mrs.  Moore.  I  am  Mrs. 
McKissick."  He  also  narrates  the  circumstance  of 
going  to  the  rooming-hou^  and  his  conversation,  and 
the  exhibition  of  the  photographs  as  stated. 

Another  affiant  gives  a  statement  about  the  inter- 
view with  Mrs.  Eankin  and  the  inspection. of  the  reg- 
ister. There  are  other  affidavits  about  inquiring  of 
other  individuals  for  the  address  of  Mr.  and  Mrs. 
Moore,  and  information  given  in  answer  to  such  in- 
quiry although  not  in  the  presence  of  the  parties.  An 
insurance  agent  deposes  about  the  application  of 
Frank  W.  Moore  for  insurance,  representing  himself 
to  be  a  married  man,  residing  at  the  address  of  Thir- 
teenth Street. 

The  plaintiff  filed  her  counter-affidavit,  denying 
categorically  that  she  had  ever  occupied  any  room  with 
Moore  or  cohabited  with  him  at  any  time  or  place. 
She  complains  that  almost  continually  since  they  sep- 
arated, and  ever  since  the  divorce,  the  defendant  has 
followed  and  annoyed  her  so  that  she  was  compelled 
to  change  her  place  of  residence  and  that  on  account 
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of  being  afraid  of  him  she  had  some  of  her  fellow-em- 
ployees accompany  her  and  also  had  Moore  act  as  her 
escort  on  numerous  occasions.  She  says  that  her 
friends  frequently  gave  false  addresses  respecting  her 
residence  when  he  would  inquire  of  them  for  her.  In 
substance  she  says  the  arrangements  for  the  room  on 
Thirteenth  Street  were  made  for  the  purpose  of  throw- 
ing the  defendant  off  her  track  and  that  she  never  gave 
any  other  name  than  McKissick  except  as  a  ruse  to 
elude  him.  She  states  that  the  defendant  has  never 
inquired  concerning  the  child,  has  never  shown  any 
interest  whatever  in  her  and  that  during  all  the  child's 
life  the  plaintiff's  parents  and  herself  have  had  the 
entire  care  and  custody  of  the  infant.  The  plaintiff 
claims  that  when  she  came  to  Portland  she  did  not 
know  how  long  she  would  remain,  and  that  owing  to 
her  ill  health  she  has  not  been  able  to  spare  the  money 
to  bring  the  child  to  Portland,  and  consequently  she 
left  her  with  her  father  and  mother  until  she  could 
decide  what  she  should  do. 

Another  affiant  speaks  very  highly  of  the  plaintiff's 
parents  and  of  their  ability  to  take  care  of  the  child, 
whom  they  have  had  almost  all  of  her  life.  She  speaks 
in  the  warmest  terms  of  the  plaintiff's  attachment  to 
the  child  and  of  the  plaintiff's  good  character. 

Moore  states  that  he  made  the  application  for  in- 
surance at  the  request  of  the  defendant  himself  and 
that  it  was  a  fake  application.  He  expresses  contri- 
tion for  his  dissimulation  in  the  matter  and  states  that 
as  soon  as  the  plaintiff  began  her  work  at  the  Hazel- 
wood  store  the  defendant  began  shadowing  the  place 
and  followed  and  accosted  the  plaintiff  on  the  streets, 
frequently  stopping  and  annoying  her,  so  that  to  avoid 
him  she  often  had  some  of  the  girls,  her  fellow-em- 
ployes, to  accompany  her.    The  defendant  never  re- 
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ferred  to  the  child  or  inquired  about  its  welfare. 
Moore  denies  that  he  ever  cohabited  with  or  stayed  At 
the  room  of  the  plaintiff  and  says  that  he  never  knew 
her  to  conduct  herself  otherwise  than  as  a  true  and 
virtuous  woman.  He  says  that  for  some  time  from 
January  20th  he  was  confined  to  his  home  at  427  Sal- 
mon Street  by  an  attack  of  fever.  In  this  he  is  cor- 
roborated by  the  owner  of  the  Salmon  Street  address, 
who  declares  that  Moore  had  not  resided  at  any  other 
address  during  the  time  mentioned  in  the  affidavit  of 
Mrs.  Bankin. 

Mrs.  Eankin  supplies  an  affidavit  on. behalf  of  the 
plaintiff,  denying  that  she  kept  a  register  at  her  house. 
She  declares  that  she  supposed  that  matter  had  been 
stricken  from  her  affidavit  which  she  was  asked  to  sign 
on  behalf  of  the  defendant;  that  Moore  was  on  the 
premises  only  a  few  times  after  renting  the  room  and 
that  she  knew  Mrs.  McEassick  was  ill  for  some  time 
while  rooming  there.  This  ip  substantially  the  show- 
ing made  in  the  matter  before  us. 

6.  We  remember  as  the  cardinal  principle  that  the 
best  interest  and  welfare  of  the  child  are  paramount 
to  the  rights  or  privileges  even  of  the  parents.  By 
innuendo  the  defendant  charges  his  fonber  wife,  the 
mother  of  his  child,  with  unchaste  conduct.  He  does 
not  pfetend  to  give  evidence  of  any  act  in  flagrante 
delicto.  The  landlady,  it  is  true,  says  that  Moore  and 
a  woman  represented  as  his  wife  occupied  her  room 
from  January  to  March.  The  effect  of  that  affidavit 
is  greatly  weakened  by  the  subsequent  declaration  of 
the  same  affiant,  denying  important  statements  made 
therein.  Moreover,  both  Moore  and  the  plaintiff  deny 
any  meretricious  relations  between  them.  The  plain- 
tiff had  divorced  the  defendant  and  owed  him  no  duty. 
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She  had  a  right  to  keep  company  with  Moore  and  to 
receive  his  legitimate  attention.  From  the  weight  of 
the  testimony,  we  conclude  that  it  is  mnch  snch  a  case 
as  described  by  Mr.  Justice  McBKroB  in  Matthews  v. 
Matthews,  60  Or.  451  (119  Pac.  766),  thus: 

**It  appears  that  the  plaintiff  is  not  an  adultress  and 
that  she  is  a  woman  of  good  moral  character  who  has 
been  guilty  of  certain  indiscreet  conduct  which  age  and 
experience  will  no  doubt  correct/* 

7.  So  far  as  the  custody  of  the  child  is  concerned, 
the  decree  has  given  it  to  the  plaintiff.  She  is  not 
bound  to  have  it  in  her  arms  or  by  her  side  continu- 
ously. She  is  within  her  rights  and  duty  if  she  pro- 
vides  for  it  a  suitable  home  and  surroundings.  There 
is  no  dispute  that  she  has  done  this  in  leaving  the 
child  with  its  grandparents,  who  have  had  the  care  of 
it  almost  its  entire  life.  The  defendant,  although  the 
affidavits  on  his  side  of  the  case  describe  him  as  a 
clean,  moral  and  truthful  gentleman,  fit  and  proper  to 
have  the  care  and  custody  of  his  minor  child,  has  not 
shown  that  he  could  do  better  than  to  leave  it  in  the 
care  of  some  other  person.  It  cannot  be  said  that  the 
plaintiff  has  abandoned  the  child.  Even  if  the  de- 
fendant had  the  little  one,  it  might  become  necessary 
to  send  her  to  some  boarding-school  or  to  place  her  in 
some  family  where  she  could  have  the  benefit  of  home 
surroundings.  It  seems  that  the  plaintiff  found  it 
necessary  to  take  employment  to  support  herself,  and 
it  is  far  better  for  the  interest  of  the  child  that  it 
should  be  with  its  own  people,  who  know  it  so  well, 
than  to  be  a  burden  upon  its  mother  for  its  personal 
care,  much  to  the  detriment  of  both  mother  and  child. 

8.  The  defendant,  who  is  the  moving  party,  has  not 
shown  that  the  mother  is  unfit  to  have  the  care  of  the 
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child,  or  that  the  latter 's  condition  would  be  improved 
over  its  present  surroundings. 

The  court  was  right  in  denying  the  motion  dnd  its 
decree  is  aflBirmed.  Affirmed. 

McBbide^  C.  J.,  and  Benson  and  Harris^  JJ.^  concur. 

I 


Argued  September  2?,  reversed  October  14,  1919. 

FAEMEES  &  FRUIT-GROWEES'  BANK  v. 

DAVIS. 

(184  Pac.  275.) 

Appeal  and  Error^Sqfflciency  of  Notice  of  Appeal. 

1.  Under  Section  550,  subdivision  1,  L.  O.  L.,  notice  of  appeal 
specifying  the  court  in  which  the  judgment  was  rendered,  giving  the 
names  of  the  parties,  and  notifying  defendant  and  his  attorney  that 
plaintiff  appealed  to  the  Supreme  Court  from  the  judgment  for  de- 
fendant and  against  plaintiff,  entered  in  a  named  court  an  a  given 
date,  the  undertaking  on  appeal  served  on  defendant  reciting  that 
the  appeal  was  to  the  Supreme  Court,  held  sufficient. 

Appeal  and  Error— Extenslom  of  Time  for  FlUng  Transcript  not  Beyond 
Next  Term. 

2l    Under  Section  &54,  subdivision  2,  L.  O.  L.,  where  the  next  term 
of  the  Supreme  Court  after  an  appeal  perfected  January  16tV  com 
menced  March  4th  and  ended  Octooer  7th,  when  the  next  term  began,, 
the  time  for  filing  transcript  was  not  extended  beyond  the  next  term 
by  orders  the  last  of  which  prescribed  the  time  as  until  August  5, 
1918. 

Exceptions,  Bill  of — SuAciency  of  Bill  Containing  Ttanscript  of  All 
the  Evidence. 

3.  Bill  of  exceptions  portraying  all  proceedings  of  the  trial,  and 
certified  to  by  the  trial  judge,  to  which  a  transcript  of  all  the  evi- 
dence was  attached,  held  sufficient. 

Judgment — No  Necessity  to  Plead  Estoppel  by  Judgment  not  Belied 
On  as  Bar. 

4.  The  rule  that  an  estoppel  by  judgment  to  be  available  must  be 
pleaded  does  not  apply  where  the  judgment,  instead  of  being  relied 
on  as  a  bar  to  the  action,  is  sought  to  be  introduced  in  evidence 
merely  as  conclusive  of  some  particular  fact  previously  adjudicated. 

Pleading — Sufficiency  of  Complaint  in  Beplevin  Alleging  Ownership 
and  Bight  of  Possession. 

5.  In-  replevin  for  possession  of  a  bond,  the  complaint  alleging  that 
plaintiff  was  the  owner  and  entitled  to  possession  was  sufficient  with- 
out amendment;  plaintiff  not  being  required  to  plead  its  evidence. 
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Judgment — Effect  as  Estoppel  in  Satseqnent  Lltigati<m. 

6.  While  the  doctrine  of  the  effect  of  a  judgment  as  an  estoppel 
in  a  subsequent  action  is  limited  to  matters  involved  in  the  litigation, 
it  is  generally  held  to  be  equally  applicable  whether  the  point  de- 
cided is  the  ultimate  vital  point,  or  only  incidentaij  if  necessary  to 
decision  of  the  ultimate  point. 

Judgment — Conclusiyeneas  In  Subsequent  Litigation  M  to  Matters 
Necessarily  Thougli  not  Directly  Determined. 

7.  Judgment  in  a  prior  suit  is  deemed  final  and  conclusive  in  sub- 
sequent litigation  between  the  parties  or  their  privies  as  to  a  matter 
necessarily  determined  or  implied  in  reaching  the  final  judgment, 
though  no  specific  finding  may  have  been  made  thereon,  and  even 
though  it  was  not  raised  as  an  issue  by  the  pleadings. 

Judgment — ConcluslyeneBs  as  to  Person  Standing  in  Shoes  of  Parties 
Defendant. 

8.  Judgment  in  action  by  payee  of  note  against  the  makers  held 
conclusive,  in  the  payee's  action  to  recover  a  bond  from  the  person 
holding  it  in  the  right  of  the  makers,  as  to  whether  bonds  had  been 
paid  for  by  the  payee,  so  that  it  acquired  title  to  them. 

Evidence— Admission  by  Maker  of  Note  Competent  Against  Stake- 
holder Claiming  Bond  for  Maker. 

9.  Any  admission  or. claim  by  makers  of  a  note  in  regard  to  the 
point  whether  certain  bonds  were  received  by  the  payee  bank  in  part 
payment  held  admissible,  as  against  a  disinterested  stakeholder  claim- 
ing title  to  a  bond  against  the  bank  for  the  makers. 

From  Jackson:  Frank  M.  Calkins^  Judge. 

Department  2. 

Action  by  the  Farmers  &  Fruit-growers  Bank 
against  F.  Roy  Davis.  From  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and .  rendered: 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Porter  J.  Neff. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  E.  Crews. 

BEAN,  J. — This  is  an  action  for  the  possession  of 
one  bond  of  the  Medford  Printing  Company  of  the 
par  value  of  $100.  There  are  seven  other  like  bonds 
in  the  same  condition.    The  complaint  is  in  the  usual 


Oct.  19.]     Farmers  &  Fruit-growers'  Bank  v.  Davis.    657 

form  alleging  ownership  and  right  of  possession.  The 
answer  denies  the  same.  The  cause  was  tried  by  the 
court  without  the  intervention  of  a  jury.  Findings  of 
fact  were  made  and  a  judgment  passed  in  favor  of 
defendant  from  which  judgment  plaintiflF  appeals. 

The  facts  out  of  which  the  case  arose  are  substan- 
tially as  follows :  On  May  4, 1910,  J.  F.  Reddy  and  John 
E.  Allen  gave  the  plaintiff  their  promissory  note  for 
$3,487.  Thereafter,  plaintiff  commenced  an  action  on 
the  note  and  attached  certain  property  belonging  to 
Allen  and  Reddy.  In  order  to  obtain  the  release  of 
the  attachment  and  a  dismissal  of  the  suit,  J.  F.  Reddy 
and  Mary  F.  Reddy  gave  to  plaintiff  their  note  for 
$3,662.75,  being  the  amount  of  the  AUen-Reddy  note 
and  interest  and  costs  of  the  action.  This  note  was 
held  as  collateral  for  the  original  AUen-Reddy  note. 
Payments  were  made  and  credited  upon  it  from  time 
to  time,  and  it  was  renewed  at  different  times.  In  the 
meantime  John  R.  Allen  had  made  an  assignment  of 
his  property  to  certain  trustees  for  the  benefit  of  his 
creditors.  Among  the  property  so  assigned  were  cer- 
tain bonds  in  the  Medford  Printing  Company,  of  which 
those  in  controversy  were  a  part.  On  December  12, 
1911,  the  trustees  of  John  R.  Allen  being  unable  to  sell 
these  bonds  advantageously,  distributed  the  bonds 
among  the  creditors  as  a  dividend  on  the  basis  of  their 
value  being  90  per  cent  of  par.  Plaintiff  as  its  divi- 
dend on  the  AUen-Reddy  note  received  $800  par  value 
of  these  bonds,  90  per  ^ent  of  which  is  $720,  and  $26.43 
in  money  to  equalize  its  dividend.  Plaintiff  credited 
the  cash  payment  on  the  collateral  note  of  Reddy  and 
wife,  but  held  the  bonds  claiming  the  same  to  be  col- 
lateral security  without  crediting  the  value  of  the 
bonds.  In  September,  1914,  plaintiff  commenced  an 
action  against  Reddy  and  wife  on  the  last  renewal  of 
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their  collateral  note  for  $3,338.66,  dated. April  24, 1914, 
with  interest  at  8  per  cent  per  annum  from  date,  as- 
serting no  part  thereof  had  been  paid  except  $24,  paid 
July  7,  1914.  Plaintiff  claimed  $350  as  reasonable  at- 
torney's fees  in  the  action.  There  was  no  controversy 
in  regard  to  the  amount  of  the  attorney's  fees.  The 
Eeddys  answered  in  that  action  setting  up  two  de- 
fenses. The  only  one  here  material  being  that  the 
original  Allen-Eeddy  note  had  been  paid.  A  trial  was 
had  upon  the  issues  in  the  Circuit  Court.  A  complete 
transcript  of  the  proceedings  of  that  trial  is  attached 
to  the.  bill  of  exceptions.  Upon  the  issue  of  the  pay- 
ment of  the  original  Allen-Eeddy  note,  the  defendants 
Eeddy  and  wife  claimed  and  introduced  testimony 
tending  to  show  that  the  receipt  by  plaintiff  in  that 
case,  and  the  plaintiff  here,  of  the  $800  par  value  of  the 
Medford  Printing  Company  bonds  was  a  payment  on 
the  Allen-Eeddy  note  at  the  agreed  value  of  $720. 
Plaintiff  opposed  the  allowance  of  this  credit  claiming 
that  the  bonds  were  held  as  collateral  to  the  notes  and 
not  as  payment  thereon.  The  issue  thus  raised  was 
submitted  by  the  court  to  the  jury  in  the  following 
language : 

''Now  the  evidence  that  was  offered  tends  to  show 
that  a  certain  amount  was  received  in  money  on  the 
indebtedness  and  a  certain  amount  in  bonds  of  the 
Tribune  Printing  Company.  I  say,  that  there  was  on 
the  indebtedness,  I  will  withdraw  that  and  say  that 
the  evidence  tends  to  show  that  a  certain  amount  of 
money  was  paid  and  a  certain  amount  of  bonds  were 
given  as  a  result  of  this  trust  agreement — that  is  the 
dividend  that  was  coming  to  the  plaintiff  on  this  trust 
agreement.  The  defendant  contends  that  both  the 
money  that  was  paid  and  the  value  of  the  Tribune 
bonds  should  be  indorsed  on  this  note  as  payment  or 
on  this  indebtedness  as  payment.  The  plaintiff,  on 
the  other  hand,  contends  that  the  understanding  was 
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that  the  money  I'eceived  should  be  indorsed  on  the  in- 
debtedness but  that  the  Tribune  bonds  that  were  re- 
ceived should  be  held  and  any  moneys  received  from 
them  should  be  indorsed  on  the  indebtedness  and 
whenever  the  note  was  paid  in  full,  that  is,  the  note 
that  is  sued  upon  here  is  paid  in  full,  that  if  the  bonds 
had  not  been  paid  that  they  should  be  turned  back  to 
Dr.  Reddy. 

**  There  is  a  direct  issue  on  that  question  and  it  will 
be  for  you  to  decide  whether  or  not  the  value  of  the 
bonds  should  be  indorsed  on  the  indebtedness  or 
should  be  disregarded  by  you.  If  the  plaintiff's  con- 
tention is  true  that  they  simply  hold  the  bonds  as  col- 
lateral for  the  notes  and  that  the  bonds  had  not  been 
sold  or  reduced  to  cash  they  should  not  be  indorsed  on 
the  note.  If  the  defendant's  contention  is  true  that 
the  bonds  were  accepted  as  cash  payment  then  of 
course  that  ■  amount  should  be  deducted  from  the 
amount  due  on  the  note.*' 

No  other  evidence  was  offered  by  the  defendants 
Eeddy  tending  to  show  any  other  payment  ever  having 
been  made  upon  the  notes  which  had  not  been  credited. 
The  jury  returned  the  verdict  for  $3,210.17,  including 
interest  and  attorney's  fees,  for  which  judgment  was 
entered  on  February  29,  1916.  Upon  the  trial  of  the 
present  case,  the  plaintiff  offered  in  evidence  the  rec- 
ord, in  the  former*  action  on  the  note  in  the  case  of 
Farmers  &  Fruit-growers^  Bank  v.  J.  F.  Reddy  and 
Mary  F.  Reddy,  for  the  purpose  of  showing  that  the 
verdict  and  the  judgment  established  the  fact  as  be- 
tween plaintiff  and  the  Reddys  that  the  bonds  were  re- 
ceived by  the  bank  as  absolute  payment  on  the  Allen- 
Reddy  note  and  on  the  collateral  note  of  Reddy  and 
wife,  and  that  credit  was  given  therefor  by  the  verdict 
of  the  jury,  and  judgment  rendered  thereon. 

After  the  rendition  of  the  judgment  in  the  action  on 
the  note  and  for  the  purpose  of  inducing  the  defend- 
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ants  to  pay  the  judgment,  plaintiflF  entered  into  a  stipn-' 
lation  with  the  Reddys  in  the  following  language: 

**It  is  hereby  agreed  between  Mary  F.  Reddy  and 
J.  F.  Reddy,  parties  of  the  first  part,  and  Farmers  and 
Fruit-growers*  Bank,  parties  of  the  second  part: 

**That  the  judgment  held  by  the  Farmers  and  Fruit- 
growers *  Bank  against  the  Reddys  shall  be  paid. 

*^Two:  That  the  bonds  of  the  Medford  Printing 
Company  in  the  amount  of  eight  hundred  dollars  shall 
be  delivered  by  the  Bank  to  F.  Roy  Davis,  and  that 
thereupon  the  Farmers  and  Fruit-growers*  Bank  sh'all 
commence  an  action  in  replevin  for  the  said  bonds 
against  said  Davis;  that  in  said  replevin  action  said 
Davis  shall  have  the  right  to  set  up  as  defense  any 
right  or  claim  which  the  Reddys  have  to  the  bonds 
and  employ  W.  E.  Crews  to  defend  the  case  without 
cost  to  F.  Roy  Davis. 

**It  is  the  intention  that  in  said  replevin  action  the 
respective  rights  of  the  Farmers  and  Fruit-growers* 
Bank  and  the  said  Reddy  shall  be  determined,  the 
Farmers  and  Fruit-growers'  Bank  assuming  that  bur- 
den of  the  plaintiff  and  that  the  transfer  of  the  bonds 
to  said  Davis  and  the  payment  of  the  judgment  by  said 
Reddy  shall  in  no  manner  affect  the  rights  of  either 
party  to  said  bonds. 

**It  is  further  agreed  that  this  agreement  shall  in  no 
way  legally  affect  the  replevin  action  on  trial  or  the 
manner  of  its  appeal.** 

Pursuant  to  this  stipulation  the  bonds  were  turned 
over  to  the  defendant  Davis  by  plaintiff.  Formal  de- 
mand for  their  return  was  made  and  refused,  and  this 
action  was  commenced.  Some  preliminary  questions 
are  submitted  in  a  rather  irregular  way.  They  should 
properly  have  been  presented  before  the  time  of  the 
argument  upon  the  merits. 

Rule  23  of  this  court,  89  Or.  720  (173  Pac.  x),  of  date 
September  2, 1918,  provides  among  other  things  that — 
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**A11  motions  must  be  filed  within  ten  days  after  a 
party  or  his^  attorney  obtains  knowledge  of  an  alleged 
failure  of  the  adverse  party  or  his  attorney  to  comply 
with  the  requirements  of  the  statute  or  with  the  rules 
of  this  court,  and  unless  so  filed  all  defects,  except  ob- 
jections to  the  jurisdiction  of  the  court,  will  be  taken 
as  waived  by  the  moving  party. ' ' 

1.  In  the  brief  of  respondent,  it  is  urged  that  the 
notice  of  appeal  is  insufficient  to  confer  jurisdiction 
for  the  reason  it  does  not  sufficiently  describe  the  judg- 
ment appealed  from  or  the  court  appealed  to.  The 
notice  of  appeal  specifies  the  court  in  which  the  judg- 
ment was  rendered,  gives  the  name  of  the  parties  to 
the  action,  notifies  the  defendant  and  his  attorney  that 
the  plaintiff  *' appeals  to  the  Supreme  Court  from  the 
judgment  in  the  above-entitled  action  in  favor  of  de- 
fendant and  against  plaintiff,  entered  in  the  above- 
named  court  on  November  17, 1917,  and  from  the  whole 
of  said  judgment.*' 

Subdivision  1  of  Section  550,  L. '  0.  L.,  provides 
that— 

**Such  notice  shall  be  sufficient  if  it  contains  the 
title  of  the  cause,  the  names  of  the  parties,  and  notifies 
the  adverse  party  or  his  attorney  that  an  appeal  is 
taken  to  the  supreme  or  circuit  court,  as  the  case  may 
be,  from  the  juds^ment,  order,  or  decree,  or  some  speci- 
fied part  thereof.'* 

It  was  held  in  Fraley  v.  Hohan,  69  Or.  180  (133  Pac. 
1190, 137  Pac.  751),  that  a  notice  of  appeal  which  cor- 
rectly specifies  the  court  in  which  the  judgment  was 
rendered,  gives  the  names  of  the  parties  to  the  action, 
the  date  of  the  judgment,  and  informs  the  adverse 
party  that  an  appeal  from  the  judgment  has  been 
taken,  is  sufficient  without  any  other  description.  And 
in  Holton  v.  Holton,  64  Or.  290  (129  Pac.  532,  46 
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L,  E.  A.  (N.  S.)  779),  it  was  held  that  a  notice  of  ap- 
peal which  does  not  specify  to  what  court  the  appeal  is 
taken,  nor  fully  describe  tljie  decree,  is  sufficient  when 
by  reference  to  the  undertaking  the  missing  particu- 
lars are  supplied :  See,  also,  MacMahon  v.  HiUl,  63  Or. 
133  (119  Pac.  348,  124  Pac.  474, 126  Pac.  3) ;  Raiha  v. 
Coos  Bay  Coal  d  Fml  Co.,  77  Or,  275  (143  Pac.  892, 
149  Pac.  940, 151  Pac.  471). 

In  the  present  case,  the  undertaking  upon  appeal, 
which  was  served  upon  the  defendant,  recites  that  the 
appeal  of  the  above-entitled  action  is  to  the  Supreme 
Court  of  the  State  of  Oregon.  The  notice  of  appeal 
substantially  conforms  to  the  statute  and  was  sufficient 
to  inform  the  respondent  and  his  counsel  that  an  ap- 
peal was  to  be  taken  from  the  judgment  mentioned 
therein.    The  point  is  not  well  taken. 

2.  A  question  is  also  raised  by  respondent  in  his 
brief  in  regard  to  the  extension  of  the  time  for  filing 
the  transcript.  The  appeal  was  perfected  January 
16, 1918.  Orders  were  made  from  time  to  time  by  the 
trial  court  extending  the  period  for  filing  the  tran- 
script. The  last  order  prescribed  such  time  as  until 
August  5, 1918.  Section  554,  subdivision  2  (See  Laws 
1913,  p.  619),  provides  for  an  order  enlarging  the 
time  for  filing  the  transcript  upon  appeal,  but  such 
order  shall  not  extend  the  time  for  filing  the  tran- 
script beyond  the  term  of  the  Supreme  Court  next  fol- 
lowing the  appeal.  The  next  term  of  this  court  after 
the  appeal  commenced  on  March  4,  1918,  and  ended 
October  7,  1918,  when  the  next  term  began,  hence  the 
time  for  filing  the  transcript  was  not  extended  beyond 
the  next  term  of  this  court.  The  objection  is  not  well 
taken :  See  Emery  v.  Broim,  63  Or.  264  (127  Pac.  682). 
It  is  claimed  on  behalf  of  respondent  that  the  time  al- 
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lowed  for  filing  brief  would  in  effect  put  the  case  over 
the  October  term,  but  this  cannot  be  considered. 

3.  Counsel  for  respondent  asks  that  the  bill  of  ex- 
ceptions be  stricken  out  for  the  rea&on  that  it  contains 
a  transcript  of  all  the  evidence  and  all  the  proceedings 
had  at  the  trial.  The  bill  of  exceptions  portrays  aJl 
of  the  proceedings  of  the  trial  of  the  cause,  and  is  cer- 
tified to  by  the  trial  judge.  A  transcript  of  all  of  the 
evidence  is  attached  thereto.  Under  the  rule  an- 
nounced and  fully  discussed  in  MaXloy  v.  Marshall- 
Wells  Hardware  Co.,  90  Or.  303  (173  Pac.  267, 175  Pac. 
659,  176  Pac.  589),  by  Mr.  Justice  McCamant,  and 
aflSlrmed  in  an  opinion  by  Mr.  Justice  Habris,  relating 
to  the  bill  of  exceptions,  that  in  the  present  case 
is  sufficient.  Further  discussion  is  unnecessary  and 
would  only  consume  space. 

Considering  the  case  on  the  merits — a  careful  com- 
putation of  the  interest  on  the  note  sued  upon  in  the 
former  action  plainly  shows  that  the  $720,  the  value  of 
the  bonds  in  question,  was  credited  by  the  jury  upon 
the  note.  There  was  a  slight  discrepancy  in  the  fig- 
ures, but  it  is  not  material.  Objection  was  made  by 
counsel  for  defendant  to  the  introduction  of  the  record 
of  the  former  judgment  as  evidence  for  plaintiff  which 
was  sustained  by  the  court.  It  was  admitted  tempo- 
rarily, but  the  certificate  of  the  trial  judge  states  that 
the  objection  to  the  introduction  of  that  record  was 
sustained  for  the  reason  that  the  judgment  in  the 
former  action  was  not  pleaded  by  plaintiff  as  an  estop- 
pel or  bar  to  the  present  action,  to  which  ruling  coun- 
sel for  plaintiff  duly  saved  an  exception.  Plaintiff 
asked  permission  to  file  an  amended  complaint  setting 
up  /the  estoppel  which  was  denied  by  the  court  over 
the  exception  of  counsel  for  plaintiff.  This  is  the 
main  question  for  determination  in  this  case. 
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4.  The  rule  that  ah  estoppel  by  judgment  to  be  avail- 
able must  be  pleaded  does  not  apply  where  as  in  the 
case  at  bar  the  judgment  instead  of  being  relied  upon 
in  bar  of  the  action,  is  attempted  to  be  introduced  in 
evidence  merely  as  conclusive  of  some  particular  fact 
formerly  adjudicated.  In  such  case,  it  need  not  be 
pleaded  in  order  to  make  it  conclusive.  The  rule  is 
stated  in  Swank  v.  St.  Paul  City  Ry.  Co.,  61  Minn.  423 
(63  N.  W.  1088),  as  follows: 

**A  former  judgment  on  the  same  cause  of  action, 
being  a  complete  bar  to  a  second  action,  must  always 
be  pleaded  by  way  of  defense :  Bowe  v.  Minnesota  Milk 
Co.,  44  Minn.  460  (47  N.  W.  151).  But  a  former-judg- 
ment  is  no  bar  to  a  second  suit  upon  a  different  cause 
of  action.  It  merely  operates  as  conclusive  evidence 
of  the  facts  actually  litigated  in  the  first  action,  and 
upon  the  determination  of  which  the  finding  or  verdict 
therein  was  rendered,  and  need  not  be  pleaded  any 
more  than  any  other  evidence.  In  such  a  case  it  is 
proper  for  a  party  to  plead  his  cause  of  action  or  de- 
fense in  the  ordinary  form,  leaving  the  judgment  to  be 
used  in  evidence  to  establish  his  general  righf 

In  KreJceler  v.  Bitter,  62  N.  Y.  372,  374,  the  court 
uses  the  following  language : 

'  *  The  record  of  the  Superior  Court  was  not  offered 
or  received  in  evidence  in  bar  of  the  action,  but  merely 
as  evidence  of  the  fact  in  issue.  Had  it  been  offered 
as  constituting  a  bar,  or  as  an  estoppel  to  the  action,  it 
would  have  been  inadmissible,  not  having  been  pleaded 
as  a  defense.  (Citations.)  But  as  evidence  of  a  fact 
in  issue  it  was  competent  although  not  pleaded  like 
any  other  evidence,  whether  documentary  or  oral.  A 
party  is  never  required  to  disclose  his  evidence  by  his 
pleadings.  The  evidence  was  competent  to  disprove 
a  material  allegation  of  the  complaint  traversed  by  the 
answer.  As  evidence  it  was  conclusive  as  an  adjudi- 
cation of  the  same  fact,  in  an  action  between  the  same 
parties/* 
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5.  The  complaint  alleges  that  the  plaintiff  is  the 
owner  of  the  property  in  question  and  entitled  to  the 
possession  thereof.  We  think  it  is  sufficient  without 
amendment.  It  was  not  required  to  plead  its  evidence. 
It  should  be  noted  that  the  present  defendant  is  in 
privity  with  and  stands  in  the  shoes  of  J.  F.  Eeddy 
and  Mary  F.  Reddy,  the  defendants  in  the  former  ac- 
tion as  to  the  ownership  of  the  bonds.  Hence  he  can 
claim  only  the  same  right  to  the  bonds  that  the  Reddy s 
have.  This  is  plainly  agreed  by  the  stipulation  set 
forth  above.  The  present  action  is  upon  a  different 
claim  or  demand  from  the  former  action.  The  gen- 
eral rule  is  stated  in  15  E.  C,  L.,  Section  450,  page  973, 
as  follows : 

**When  the  second  action  between  the  same  parties 
is  upon  a  different  claim  or  demand,  or  cause  of  ac- 
tion, it  is  well  settled  that  the  judgment  in  the  first  suit 
operates  as  an  estoppel  only  as  to  the  point  or  ques- 
tion actually  litigated  and  determined,  and  not  as  to 
other  matters  which  might  have  been  litigated  and  de- 
termined. This  rule  holds  true  whether  the  judgment 
is  used  in  pleading  as  a  technical  estoppel,  or  is*  relied 
on  by  way  of  evidence  as  conclusive  per  se.  In  all 
cases  it  should  appear  that  the  first  judgment  deter- 
mined the  actual  question  at  issue  between  the  parties, 
and  that  the  precise  question  was  raised  and  deter- 
mined in  the  former  suit.  On  the  6ther  hand  it  is 
equally  well  settled  that  a  fact  which  has  been  directly 
tried  and  decided  by  a  coiirt  of  competent  jurisdiction 
cannot  be  contested  again  between  the  same  parties  in 
the  same  or  any  other  court,  and  that  where  some  con- 
trolling fact  or  question  material  to  the  determination 
of  both  actions  has  been  determined  in  a  former  suit, 
and  the  same  fact  or  question  is  again  at  issue  between 
the  same  parties,  its  adjudication  in  the  first  will  if 
properly  presented  be  conclusive  of  the  same  question 
in  the  latter  suit,  without  regard  to  whether  the  cause 
of  action  is  the  same  or  not,  or  whether  the  second  suit 
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involves  the  same  or  a  different  subject  matter,  or 
whether  or  not  it  is  in  the  same  form  of  proceeding." 

6,  7.  The  law  applicable  is  stated  in  substance  as  fol- 
lows :  While  the  doctrine  of  the  effect  of  a  judgment  as 
an  estoppel  in  subsequent  action  is  limited  to  matters 
involved  in  the  litigation,  it  is  generally  held  to  be 
equally  applicable  whether  the  point  decided  is,  of 
itself,  the  ultimate  vital  point,  or  only  incidental,  if 
still  necessary  to  the  decision  of  that  point,  and  a 
judgment  in  a  prior  suit  is  deemed  final  and  conclusive 
in  subsequent  litigation  between  the  parties,  or  their 
privies,  as  to  those  matters  necessarily  determined  or 
implied  in  reaching  the  final  judgment,  although  no 
specific  finding  may  have  been  made  in  reference 
thereto,  and  even  though  it  was  not  raised  as  an  issue 
by  the  pleadings  in  the  former  action.  If  the  record 
of  the  former  trial  shows  that  the  verdict  could  not 
have  been  rendered  without  deciding  the  particular 
matter,  it  will  be  considered  as  having  settled  that 
matter  as  to  all  future  actions  between  the  parties  or 
their  privies,  and^  if  a  judgment  necessarily  presup- 
poses certain  premises,  they  are  as  conclusive  as  the 
judgment  itself,  for  the  judgment  is  an  adjudication 
on  all  matters  which  are  essential  to  support  it.  Al- 
though there  are  decisions  to  a  different  effect,  it  has 
been  said  that  the  foregoing  principles  are  universally 
applied,  no  matter  how  touch  injustice  may  be  done 
by  their  application  to  a  particular  case :  15  R.  C.  L., 
§  451,  p.  976.  Citing  among  other  authorities,  Short 
V.  Taylor,  137  Mo.  517  (38  S.  W.  952,  59  Am.  St.  Rep. 
508) ;  Wells  v.  Boston  etc.  R.  R.  Co.,  82  Vt.  108  (71  Atl. 
1103,  137  Am.  St.  Rep.  987) ;  Bleahley  v.  Barclay,  75 
Kan.  462  (89  Pac.  906, 10  L.  R.  A.  (N.  8.)  230) ;  Wash- 
ington  etc.  Steam  Packet  Co.  v.  Sickles,  5  Wall.  580 


Oct '19.}    ^PARMEais  &  Prwt-gbwwers'  Bank  v.  Davis.    667 

(18  L,  Ed.  550,  see,  also,  Eose's  U.  S.  Notes) ;  Redden 
V.  Metzg^r,  46  Kan.  285  (26  Pac.  689,  26  Am.  St.  Eep. 
97) ;  Shelby  v.  Creighton,  65  Neb.  485  (91  N.  W.  369, 
101  Am.  St.  Rep.  630) ;  Reed  v.  Douglas,  74  Iowa,  244 
(37  N.  W.  181,  7  Am.  St.  Rep.  476) ;  Steinbach  v.  Relief 
Fire  Ins.  Co.,  77  N.  Y.  498  (33  Am.  Rep.  655).  See, 
also,  23  Oyc,  pp.  1431, 1524,  and  cases  cited  under  note 
71;  SmiweU  V.  HiU,  87  Or.  112  (169  Pac.  1174),  and 
.cases  there  cited. 

8,  9.  In  effect  the  payment  of  the  value  of  the  bonds 
in  question  upon  the  Eeddy  note  was  embraced  in  the 
allegations  of  the  defendant's  answer  and  put  in 
issue  in  the  former  action.  Circumstances  in  relation 
thereto  were  disclosed  by  the  testimony  and  the  ques- 
tion submitted  to  the  jury  under  proper  instructions, 
and  passed  upon  by  that  tribunal,  and  became  a  part 
of  the  judgment:  Freeman  on  Judgments  (3  ed.),  §  284. 
The  defendant  Davis  ought  not  to  be  permitted  in  the 
present  action,  to  claim  on  behalf  of  Dr.  and  Mrs. 
Reddy  that  the  bonds  referred  to  were  not  paid  for  by 
the  bank  and  thereby  became  its  property,  contrary  to 
the  claim  of  the  Eeddys  whom  he  represents,  and  in 
contravention  of  the  verdict  of  the  jury  and  the  judg- 
ment of  the  court  in  the  former  action.  Whatever 
might  be  the  technical  holding  in  regard  to  the  former 
judgment,  there  is  another  reason  why  the  record  of 
the  former  case  should  be  considered.  It  plainly 
shows  that  the  Eeddys  who  participated  in  the  trial 
of  that  action  asserted  that  the  bonds  were  received 
by  the  bank  in  part  payment  of  their  note.  Any 
admission  or  claim  by  them  in  regard  to  the  matter 
would  be  admissible  as  against  the  present  defendant 
who  is  an  uninterested  stake-holder  claiming  title  to 
the  bonds  for  the  Eeddys. 
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The  record  submitted  in  this  case  plainly  shows  that 
the  plaintiff  is  the  owner  of  and  entitled  to  the  posses- 
sion of  the  bond  described  in  the  complaint.  There- 
fore, pursuant  to  Section  3,  Article  VII,  Constitution  of 
Oregon,  as  amended  November  8,  1910,  the  judgment 
of  the  lower  court  will  be  reversed  and  one  entered 
here  in  favor  of  plaintiff  as  prayed  for  in  its  com- 
plaint. Bevebsed.    Judgment  Bendebed. 

McBbidb,  C.  J.,  and  Johns,  J.,  concur. 

BENNETT,  J.,  Specially  Concurring.— In  this  case 
I  concur  with  the  opinion  of  Mr.  Justice  Bean  as  to  the 
admissibility  of  the  judgment  transcript  of  the  previ- 
ous trial  in  the  action  by  the  plaintiff  against  Allen 
and  Eeddy,  but  I  think  the  case  should  be  reversed  and 
remanded  for  a  new  trial.  I  do  not  wish  to  concur  in 
the  implied  construction  of  Section  3  of  Article  VII 
of  the  Constitution  of  Oregon,  adopted  in  1910. 


Argued  AprU  23,  affirmed  October  14,  1919. 

LADD  &  TILTON  BANK  v.  MITCHELL. 

(184  Pac.  282.) 

Mortgages— Wliat  Constitutes  'Tnrchas^money  Mortgage"  XSntitlod 
to  Priority  of  Liens. 

1.  Generally,  mortgage  executed  by  purchaser  contemporaneously 
with  acquirement  of  legal  title,  or  afterwards  as  part  of  same  trans- 
action, is  a  "purchase-money  mortgage,"  regardless  of  whether  ex- 
ecuted to  vendor  or  third  person,  and  entitled  to  preference  as  such 
over  all  other  claims  or  liens  arising  through  the  mortgagor  though 
prior  in  point  of  time. 

Mortgages — What  Constitutes  "Mortgage  to  Secure  Payment  of  the 
Balance  of  the  Purchase  Price." 

2.  A  mortgage  executed  to  "secure  payment  of  the  balance  of  the 
purchase  price/'  within  Section  426,  L.  O.  L.,  providing  that  upon  fore- 
closure of  such  mortgage,  mortgagee  shall  not  be  entitled  to  deAci&acj 
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judgment  against  purchaser,  is  a  mortgage  given  concurrently  with  a 
conveyance  of  land,  by  purchaser  to  vendor,  on  the  same  land,  to 
secure  the  unpaid  balance  of  the  purchase  price,  and  a  mortgage 
executed  by  purchasers  to  vendor's  mortgagee  in  consideration  of  the 
latter's  release  of  the  land  purchased  from  its  mortgage  is  not  within 
the  statute. 

From  Multnomah:  Geoegb  W.  Stapleton,  Judge. 

In  Banc 

This  is  a  suit  hy  Ladd  &  Tilton  Bank  against  defend- 
ants McKinley  Mitchell  and  wife  and  Lewis- Wiley 
Hydraulic  Company  to  foreclose  a  first  mortgage  on 
certain  real  property.  The  complaint  is  in  the  usual 
form  and  asks  that  in  the  event  the  amount  received 
upon  the  sale  of  the  real  property  be  insufficient  to  sat- 
isfy the  demand  of  plaintiff,  it  have  judgment  against 
defendants  Hattie  Mitchell  and  McKinley  Mitchell, 
and  each  of  them,  for  the  deficiency.  The  defendants 
Hattie  Mitchell  and  McKinley  Mitchell  filed  an  answer 
admitting  the  allegations  of  the  complaint,  ^nd  setting 
up  certain  facts  which  they  claim  exempt  them  from 
the  operation  of  any  judgment  for  any  balance  that 
may  remain  after  the  proceeds  of  the  sale  of  the  real 
property  described  in  the  mortgage. 

The  trial  court  rendered  a  decree  in  favor  of  plain- 
tiff, and  the  Mitchells  appeal  from  that  portion  of  the 
judgment  and  decree  which  is  as  follows : 

**That  if,  after  the  application  of  the  proceeds  of 
sale  of  said  real  property  in  the  manner  aforesaid,  any 
deficiency  remains  upon  the  judgment  herein  rendered 
and  obtained  by  plaintiff,  that  plaintiff  have  execution 
against  the  defendants  Hattie  Mitchell  and  McKinley 
Mitchell,  or  either  of  them,  and  against  the  property 
of  them  or  either  of  them,  to  satisfy  in  whole  or  ifi 
part  any  such  deficiency.'* 

The  cause  was  submitted  upon  the  following  stipu- 
lation of  facts : 
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'*It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  by  and  through  their  respective  attorneys  of 
record,  that  the  following  facts  are  to  be  considered 
as  true  on  the  trial  of  the  above  entitled  case  : 

**1.  That  on  and  prior  to  the  3d  day  of  October, 
1912,  Lewis- Wiley  Hydraulic  Company,  an  Oregon 
corporation,  owned  and  held  absolute  title  to  lots  two 
(2)  and  three  (3)  in  block  ten  (10),  Westover  Ter- 
races,  an  addition  to  the  City  of  Portland,  Multnomah 
County,  Oregon,  according  to  the  duly  recorded  maps 
and  plats  thereof,  and  that  on  or  prior  to  said  datej  to 
wit,  the  3d  day  of  October,  1912,  Lewis- Wiley  Hydrau- 
lic Company  had  borrowed  certain  moneys  from  Ladd 
&  Tilton  Bank,  and  as  security  therefor  had  executed 
a  blanket  mortgage  unto  Ladd  &  Tilton  Bank  on  all  of 
the  property  owned  by  Lewis-Wiley  Hydraulic  Com- 
pany, including  in  said  blanket  mortgage  the  property 
above  described,  to  wit,  lots  two  (2)  and  three  (3)  in 
block  ten  (10)  Westover  Terraces  aforesaid.  That 
said  blanket  mortgage  was  to  secure  Ladd  &  Tilton 
Bank  for  the  repayment  of  moneys  actually  advanced 
by  the  said  Ladd  &  Tilton  Bank  to  said  Lewis-Wiley 
Hydraulic  Company  and  used  by  said  Lewis- Wiley 
Hydraulic  Company  for  its  corporate  purposes;  the 
said  blanket  mortgage  so  executed  by  the  Lewis- Wiley 
Hydraulic  Company  was  not  in  fact  a  purchase  money 
mortgage  and  said  property  was  never  owned  by  Ladd 
&  Tilton  Bank. 

''2.  That  on  or  about  the  3d  day  of  October,  1912, 
Lewis-Wiley  Hydraulic  Company  sold  to  Hattie  Mit- 
chell and  McKinley  Mitchell,  the  defendants  above 
named,  said  lots  two  (2)  and  three  (3)  in  block  ten  (10), 
Westover  Terraces,  for  the  total  purchase  price  of 
$6,750,  paying  $750  in  cash  unto  the  Lewis- Wiley 
Hydraulic  Company  and,  at  the  request  of  Lewis- 
Wiley  Hydraulic  Company,  Hattie  Mitchell  and  Mc- 
Kinley Mitchell  executed  a  first  mortgage  on  said  lots 
in  favor  of  the  plaintiff,  Ladd  &  Tilton  Bank,  for 
$3,375  the  said  mortgage  being  the  naortgage  which  is 
described  in  the  complaint  filed  herein ;  and  as  a  fur- 
ther portion  of  the  consideration  Hattie  Mitchell  and 
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McKinley  Mitchell  executed  a  mortgage  for  $ in 

favor  of  Lewis-Wiley  Hydraulic  Company  to  secure 
the  payment  of  the  balance  of  the  consideration  due 
Lewis-Wiley  Hydraulic  Company. 

**3.  For  the  purpose  of  permitting  the  Lewis-Wiley 
Hydraulic  Company  and  Hattie  Mitchell  and  McKinley 
Mitchell  to  consummate  the  purchase  of  the  real  prop- 
erty, as  in  paragraph  2  of  this  stipulation  set  forth, 
Lewis- Wiley  Hydraulic  Company  requested  Ladd  & 
Tilton  Bank  to  apportion  to  lots  two  (2)  and  three  (3) 
in  block  ten  (10),  Westover  Terraces  aforesaid,  such 
amount  of  the  general  indebtedness  due  unto  Ladd  & 
Tilton  Bank  from  the  Lewis- Wiley  Hydraulic  Com- 
pany as  should  be  proper  and  suitable  in  the  premises 
and,  pursuant  to  said  request,  Ladd  &  Tilton  Bank  did 
apportion  to  said  lots  two  (2)  and  three  (3)  in  block 
ten  (10),  Westover  Terraces  aforesaid,  from  the  gen- 
eral indebtedness  due  from  Lewis-Wiley  Hydraulic 
Company  to  Ladd  &  Tilton  Bank,  the  sum  of  $3,375. 
The  Lewis-Wiley  Hydraulic  Company,  as  a  considera- 
tion for  the  segregation  of  said  indebtedness  by  Ladd 
&  Tilton  Bank  as  aforesaid,  did  represent  to  Ladd  & 
Tilton  Bank  that  Hattie  Mitchell  and  McKinley  Mit- 
chell would  assume  and  pay  such  proportion  of  said 
segregated  indebtedness  and  as  evidence  of  said  obliga- 
tion of  Hattie  Mitchell  and  McKinley  Mitchell  to  pay 
such  proportion  of  such  segregated  indebtedness  due 
imto  Ladd  &  Tilton  Bank, from  the  Lewis-Wiley  Hy- 
draulic Company  did  execute  the  mortgage  in  the  sum 
of  $3,375,  the  same  being  the  mortgage  more  particu- 
larly described  and  set  forth  in  the  complaint  filed  in 
this  cause. 

^'4.  Hattie  Mitchell  and  McKinley  Mitchell  were  in- 
formed by  the  Lewis-Wiley  Hydraulic  Company  of  the 
fact  that  Ladd  &  Tilton  Bank  had  a  general  blanket 
mortgage  on  the  property  known  and  described  as 
Westover  Terraces,  and  particularly  lots  two  (2)  and 
three  (3)  in  block  ten  (10)  thereof,  which  mortgage 
was  to  secure  the  repayment  of  moneys  theretofore 
loaned  by  Ladd  &  Tilton  Bank  to  Lewis- Wiley  Hydrau- 
lic Company. 
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**5.  That  the  mortgage  in  favor  of  Ladd  &  Tilton 
Bank  was  executed  by  Hattie  Mitchell  and  McKinley 
Mitchell  in  consideration  of  the  release  by  Ladd  &  Til- 
ton  Bank  of  lots  two  (2)  and  three  (3)  in  block  ten 
(10),  Westover  Terraces,  aforesaid,  from  the  security 
of  the  Lewis-Wiley  Hydraulic  Company  as  hereinbe- 
fore set  forth  and  from  the  blanket  mortgage  executed 
to  Ladd  &  Tilton  Bank  as  hereinbefore  set  forth,  and 
the  repayment  of  the  security  afforded  Ladd  &  Tilton 
Bank  by  said  blanket  mortgage. 

**6.  At  the  time  that  Hattie  Mitchell  and  McKinley 
Mitchell  executed  the  note  for  $3,375  and  gave  a  first 
mortgage  on  lots  two  (2)  and  three  (3)  in  block  ten 
(10),  Westover  Terraces  aforesaid,  as  security  for  the 
same,  the  Lewis-Wiley  Hydraulic  Company  was  not 
released  from  the  liability  for  the  repayment  of  the 
moneys  theretofore  loaned  by  it  unto  the  Lewis- Wiley 
Hydraulic  Company,  but  at  the  time  of  the  execution 
of  said  note  and  mortgage  by  Hattie  Mitchell  and  Mc- 
Kinley Mitchell  and  contemporaneously  therewith,  and 
at  the  time  of  the  lodging  of  the  same  with  Ladd  &  Til- 
ton Bank,  the  Lewis- Wiley  Hydraulic  Company  did 
execute  the  following  guarantee  on  the  back  of  the 
note,  in  words  and  figures  as  follows,  to  wit : 

'  *  '  For  value  received  Lewis-Wiley  Hydraulic  Com- 
pany hereby  guarantees  the  payment  of  the  within 
note  and  waives  protest,  demand  and  notice  of  non- 
payment thereof. 

**  'Lewis- Wiley  Hydraulic   Company, 

*'  *By  W.  C.  Morse, 
'*  *  Vice-President.  * 

'*Upon  the  foreclosure  of  a  mortgage  executed,  *to 
secure  payment  of  the  balance  of  the  purchase  price  of 
real  property'  *  *  'the  mortgagee  shall  not  be  entitled 

to  a  deficiency  judgment.'  " 

Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Manning  S  Slater,  with  an  oral  argument  by 
Mr.  Woodson  T.  Slater. 
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For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Wood,  Montague,  Hunt  <6  Cookingham,  with 
an  oral  argument  by  Mr.  P.  W.  Cookingham. 

BEAN,  J. — The  only  issne  in  this  case  is  whether 
the  plaintiff  is  entitled  to  a  judgment  for  any  balance 
that  may  remain  due  after  the  application  of  the  pro- 
ceeds of  the  sale  of  the  real  property  described  in  the 
mortgage.  It  is  contended  on'  behalf  of  defendants 
Hattie  Mitchell  and  McKinley  Mitchell,  whom  we  will 
hereafter  designate  as  defendants,  as  Lewis- Wiley 
Hydraulic  Company,  the  other  defendant,  did  not  an- 
swer or  appeal;  that  under  the  provisions  of  Section 
426,  L.  0.  L.,  the  plaintiff  is  not  entitled  to  a  judgment 
for  such  balance  or  as  it  is  termed,  *'a  deficiency  judg- 
ment.'* The  provisions  of  this  section  of  our  Code  are 
as  follows : 

**When  judgment  or  decree  is  given  for  the  fore- 
<5losure  of  any  mortgage,  hereafter  executed,  to  secure 
payment  of  tiie  balance  of  the  purchase  price  of  real 
property,  such  judgment  or  decree  shall  provide  for 
the  sale  of  the  real  property,  covered  by  such  mort- 
gage, for  the  satisfaction  of  the  judgment  or  decree 
given  therein,  and  the  mortgagee  shall  not  be  entitled 
to  a  deficiency  judgment  on  account  of  such  mortgage 
or  ijote  or  obligation  secured  by  the  same.  *  * 

The  transaction  delineated  by  the  stipulation  was  of 
the  same  force  and  effect  as  though  Ladd  &  Tilton 
Bank  had  loaned  to  the  Mitchells  $3,375,  Lewis-Wiley 
Hydraulic  Company  guaranteeing  payment  thereof, 
and  then  the  Mitchells  had  paid  the  same  to  the  Lewis- 
Wiley  Hydraulic  Company,  and  that  company  in  turn 
had  paid  the  same  to  Ladd  &  Tilton  Bank.  Instead  of 
taking  such  a  circuitous-  route,  a  three-cornered  trans- 
action was  made.    It  might  be  stated  that  in  effect  the 
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Mitchells  assumed  and  agreed  to  pay  to  Ladd  &  Til- 
ton  Bank  a  portion  of  the  money  the  Lewis-Wiley 
Hydraulic  Company  had  borrowed  from  Ladd  &  Til- 
ton  Bank.  The  Mitchells  were  not  purchasers  of  the 
lots  from  Ladd  &  Tilton  Bank ;  Ladd  and  Tilton  Bank 
were  not  the  sellers  of  the  lots.  The  mortgage  was 
not  executed  by  the  Mitchells  **to  secure  the  payment 
of  the  balance  of  the  purchase  price  of  real  property  *' 
within  the  meaning  of  the^  statute.  The  original  debt 
of  the  Lewis- Wiley  Hydraulic  Company  to  Ladd  &  Til- 
ton Bank  was  for  money  loaned  by  the  bank  to  that 
company.  The  mortgage  given  by  the  Mitchells  Jto 
Ladd  &  Tilton  Bank  was  in  elBfect  given  for  a  loan. 

1.  The  position  of  the  defendants  is  that  the  mort- 
gage was  a  purchase-money  mortgage.  We  think  that 
it  may  be  conceded  that  it  is  a  general  rule,  to  which 
there  is  little  dissent,  that  a  mortgage  on  land  exe- 
cuted by  the  purchaser  of  the  land  contemporaneously 
with  the  acquirement  of  the  legal  title  thereto,  or  after- 
wards, but  as  a  part  of  the  same  transaction,  is  a  pur- 
chase-money mortgage,  and  entitled  to  preference  as 
such  over  all  other  claims  or  liens  arising  through  the 
mortgagor  though  they  are  prior  in  point  of  time ;  and 
this  is  true  without  reference  to  whether  the  mortgage 
was  executed  to  the  vendor  or  to  a  third  person:  19 
E.  C.  L.,  §  196,  p.  416 ;  Marin  v.  Knox,  117  Minn.  428 
(136  N.  W.  15,  40  L.  R.  A.  (N.  S.)  272,  and  note). 

But  this  rule  is  of  little  assistance  in  detoniiining 
the  question  in  the  case  at  bar  involving  a  construction 
of  Section  426,  L  0.  L.,  which  was  adopted  for  a  differ- 
ent purpose. 

The  decisions,  holding  that  if  a  loan  is  secured  by  a 
mortgage  given  on  property  purchased  with  the  money 
lent,  then  such  mortgage  is  a  purchase-price  mortgage 
were  for  the  benefit  of  the  mortgagee  and  not  to  his 
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detriment.  In  other  words,  the  courts  have  construed 
such  mortgages  as  purchase-price  mortgages  in  order 
to  secure  to  the  mortgagee  the  full  amount  of  the 
money  advanced.  In  several  jurisdictions,  however,  it 
is  held  that  such  mortgages  are  not  purchase-price 
mortgages :  Heuisler  v.  Nickum,  38  Md.  270 ;  Eyster  v. 
Hatheway,  50  III  521  (99  Am.  Dec.  537).  In  Heuisler 
V.  Nickum,  38  Md.  270,  it  was  said : 

"The  terms  'purchase  money,*  do  not  include  any 
money  that  may  be  borrowed  to  complete  a  purchase, 
but  that  which  is  stipulated  to  be  paid  by  the  purchaser 
to  the  vendor,  as  between  them  only  it  is  purchase 
money ;  as  between  the  purchaser  and  lender,  it  is  bor- 
rowed money.*' 

2.  A  purchase-money  mortgage  is  defined  in  32  Cyc, 
at  page  1267,  as  follows : 

**A  mortgage  given,  concurrently  with  a  conveyance 
of  land,  by  the  vendee  to  the  vendor,  on  the  same  land, 
to  secure  the  unpaid  balance  of  the  purchase  price**: 
Citing  Black's  Law  Dictionary. 

While  this  definition  is  not  the  universal  one,  it 
seems  to  us  that  in  enacting  Section  426,  L.  0.  L.,  the 
legislature  acted  with  the  kind  of  puirchase-money 
mortgage  in  view,  as  defined  above;  that  is,  that  the 
purpose  of  the  law  was  to  encourage  and  protect  the 
purchaser  of  real  estate,  which  perchance  is  made  for 
the  purpose  of  obtaining  a  home;  that  it  was  not  the 
intent  of  the  l^lwmakers  to  render  it  more  difficult  for 
such  a  purchaser  to  obtain  a  loan  and  pay  the  cash  for 
a  home,  and  receive  the  benefit  of  any  lower  price  of 
the  realty  that  might  be  made  on  account  of  such  cash 
payment.  That  if  the  law  should  be  so  construed  that 
anyone  obtaining  a  loan  and  giving  a  real  estate  mort- 
gage to  a  third  party  not  the  vendor  of  the  land  to 
secure  the  payment  thereof,  when  it  was  contemplated 
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that  the  monej^  so  borrowed  should  be  used  in  payment 
for  the  real  property  purchased  at  the  time,  would  be 
executing  a  mortgage  **to  secure  payment  of  the  bal- 
ance of  the  purchase  price  of  real  property,'*  within 
the  purview  of  the  statute,  and  that  the  lender  could 
only  look  to  the  property  upon  a  foreclosure  proceed- 
ing, then  the  persom  wishing  to  purchase  a  home  or 
other  real  property,  would  be  hampered  and  his  credit 
impaired,  and  it  might  well  be  said  that:  '*The  last 
state  of  that  man  is  worse  than  the  first/'  In  such 
event,  the  beneficent  purpose  of  the  law  would  be 
thwarted.  It  must  be  considered  that  the  bank  was 
not  speculating  in  real  estate  in  the  transaction ;  it  was 
doing  a  banking  business.  It  was  not  the  purpose  or 
the  intent  of  the  law  to  regulate  banking  business  or 
the  loaning  of  money.  The  ordinary  transactions  of 
a  bank  do  not  come  within  the  provisions  of  the  act. 

Whatever  may  be  the  construction  of  the  section  re- 
ferred to  when  applied  to  a  mortgage  executed  by  a 
vendee  to  a  vendor  to  secure  the  payment  of  the  bal- 
ance of  the  purchase  price  of  real  property,  we  believe 
that  it  was  not  the  intention  of  the  legislature  that 
mortgages  like  the  one  in  question  in  the  present  case 
should  come  within  the  provisions  of  Section  426, 
L.  6.  L.  The  decree  of  the  lower  court  is  therefore 
affirmed.  Affirmed. 

Johns,  J.,  not  sitting. 

Btjbnett,  Benson  and  Habbis,  JJ.,  concur  in  the 
result. 
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Motion  to  dismiss  appeal  allowed  October  21,  191(h 

WESTERN  LOAN  CO.  v.  SPHIEB. 

( 

(184  Pac.  496.) 

Appeal  and  Error— Filing  of  Transcript  Within  Statutory  Time  or 

Extension  Tliereof  Jurisdictional. 
1.    The  filing  of  a  transcript  in  the  Supreme  Court  within  the  time 
allowed  by  law,  or  within  any  extension  of  that  time,  is  jurisdictional, 
and  the  Supreme  Court  has  no  power  to  excuse  a  default. 

From  Deschutes :  T.  E.  J.  Dupft,  Judge. 

In  Bana 

Motion  to  dismiss  appeal  allowed. 

Appeal  Dismissed. 

Mr.  E.  0.  Stadler  and  Mr.  Frank  8.  Grant,  for  the 
motion. 

Mr.  W.  P.  Myers,  contra. 

MoBRIDE,  C.  J. — This  is  a  motion  to  dismiss  an 
appeal.  A  decree  was  rendered  on  February  20, 1919. 
A  notice  of  appeal  was  served  and  filed  March  29, 1919, 
and  a  final  undertaking  on  appeal  was  filed  April  17, 
1919,  whereby  the  appeal  became  perfected  on  April 
23,  1919. 

On  April  17th  an  order  was  made  extending  the  time 
to  file  transcript  here,  for  thirty  days.  On  May  17th 
an  order  was  made  further  extending  the  time  to  file 
a  bill  of  exceptions  to  and  including  June  20, 1919,  and 
directing  that  the  clerk  have  until  and  including  July 
1, 1919,  to  prepare  and  file  a  transcript  in  the  Supreme 
Court.  On  June  19,  1919,  an  order  was  made  direct- 
ing that  the  time  for  filing  a  bill  of  exceptions  be  ex- 
tended until  June  30th,  and  that  the  clerk  have  ten 
days  additional  time  after  June  30,  1919,  in  which  to 
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prepare  and  file  in  this  court  the  transcript  on  appeal. 
The  transcript  was  not  filed  nntil  jJuly  17, 1919,  and  is 
cleariy  too  late  to  be  effective. 

1.  The  filing  of  a  transcript  in  the  Supreme  Court 
within  the  time  allowed  by  law,  or  within  any  exten- 
sion of  that  time,  is  jurisdictional  and  this  court  has 
no  power  to  excuse  a  default  in  that  respect :  Davidson 
V.  Colvmhia  Timber  Co.,  49  Or.  577  (91  Pac.  441) ; 
State  V.  Douglas,  56  Or.  20  (107  Pac.  957),  and  cases 
there  cited. 

It  follows  that  the  appeal  must  be  dismissed  and  the 
decree  of  the  Circuit  Court  affirmed. 

Dismissed.    Affibmed. 


Argued  October  1,  affirmed  October  21,  1919. 

HALLBERG  v.  HARRIET. 

(184  Pac.  549.) 

Beformatlon  of  Instruments — Mortgage  Assigned  to  Holders  In  Due 
Oonrse  Cannot  be  Reformed. 

1.  Against  perBons  to  whom  note  and  mortgage  security  were 
assigned,  before  maturity  and  without  knowledge  of  defects,  by  payee 
on  their  agreement  to  furnish  him  a  home  thereafter,  their  obligation 
in  which  respect  they  have  fulfilled,  there  can  be  no  reformation  of 
the  assigned  instruments;  the  assignees  being  holders  in  due  course, 
who  under  Section  5890,  L.  O.  L.,  hold  the  instruments  free  from  any 
defenses  which  might  have  been  available  against  the  payee. 

[As  to  assignment  of  mortgage  and  its  effect,  see  note  in  14 
Am.  Dec.  512. 

As  to  right  to  reform  description  in  deed  or  mortgage  as 
against  purchaser  without  notice,  see  note  in  Ann.  Oas.  1918D, 
147.] 

From  Marion :  Geobgb  G.  Bingham,  Jndge. 

Department  1. 

This  is  a  suit  to  reform  a  mortgage  and  an  agree- 
ment indorsed  upon  the  back  of  the  promissory  note 


Oct.  1919.]  Hallbero  v.  Harriet.  679 

secured  thereby,  in  order  that  the  plaintiflf  may  obtain 
credit  thereon  for  a  certain  sewer  assessment,  amount- 
ing to  $934.20.  The  substance  of  the  complaint,  re- 
duced to  narrative  form,  is  about  as  follows : 

On  April  4,  1911,  the  plaintiff  and  Jacob  Bezemer 
entered  into  a  written  agreement  whereby  the  latter 
agreed  to  sell  and  plaintiff  agreed  to  purchase  a  tract 
of  land  in  the  suburbs  of  Salem,  for  the  sum  of  $12,000. 
By  the  terms  of  the  writing,  a  payment  of  $200  was 
then  made,  and  upon  a  further  payment  of  $1,800, 
Bezemer  was  to  convey  the  land  to  plaintiff  who  was 
to  execute  and  deliver  her  note  for  $10,000,  secured  by 
a  mortgage  upon  the  property  payable  in  three  years, 
with  interest  at  6  per  cent  per  annum.  After  the 
execution  of  the  contract  of  April  4,  1911,  it  was  dis- 
covered that,  by  a  mutual  mistake  of  the  parties  an 
important  detail  of  th6  agreements  had  been  omitted 
therefrom  and  in  order  to  more  fully  express  in  writ- 
ing  their  contract,  they  caused  to  be  executed  a  sup- 
plemental agreement  as  follows : 

*'It  is  understood  between  the  parties  in  the  fore- 
going agreement  that  the  purchase  price  of  $12,000,  is 
to  include  the  sewer  assessment  now  against  the  land 
and  that  if  said  sewer  assessment,  by  virtue  of  a  court 
decision,  does  not  have  to  be  paid,  it  shall  be  either  re- 
funded or  endorsed  on  the  note. 

**  (Signed)     Jacob  Bezemer. 
'*  Witness: 

'* Nettie  J.  Miller.'' 

On  April  18,  1911,  they  undertook  to  execute  the 
terms  of  the  cbntract,  and  in  so  doing,  Bezemer  exe- 
cuted a  warranty  deed  to  plaintiff  for  the  property, 
and  the  latter  having  made  the  preliminary  payments 
agreed  upon,  executed  her  promissory  note  for  $10,000, 
and  a  mortgage  upon  the  property,  in  which  she  was 
joined  by  her  husband,  but  the  mortgage  contains  no 
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covenant  like  the  supplemental  agreement  above  set 
out.  Under  the  terms  of  the  mortgage,  certain  sales 
have  been  made  of  portions  of  the  land,  and  such  tracts 
have  been  released  from  the  lien  thereof.  On  April 
18,  1914,  plaintiff  by  her  agent,  R..C.  Hallberg,  agreed 
with  the  defendant  Cornelia  B.  Harriet  for  an  exten- 
sion of  time  for  the  payment  of  the  balance  due  on  the 
note,  to  April  18,  1915,  and  defendant's  attorney,  in 
reducing  such  extension  agreement  to  writing  on  the 
back  of  the  note,  made  a  mistake  and  inserted  therein 
the  sum  of  $2,820,  as  the  balance  due,  whereas,  in  fact, 
it  was  ho  more  than  $1,545.14,  after  deducting  $934.20, 
on  account  of  the  sewer  assessment,  which  had  been 
held  to  be  void,  in  a  decision  of  the  Supreme  Court, 
filed  June  4,  1912.  Plaintiff  signed  said  erroneous 
statement  on  the  note  by  mistake  and  inadvertence. 
Neither  party  discussed  or  agreed  to  fix  the  amount 
then  due  on  the  note,  and  there  was  no  consideration 
for  waiving  the  terms  of  the  original  agreement  re- 
specting  the  sewer  assessment.  Bezemer  assigned  the 
note  and  mortgage  to  his  three  children,  Cornelia  B. 
Harriet,  Anna  Eberman  and  IQaus  Bezemer,  and 
Klaus  Bezemer  has  sold  his  interest  therein  to  Cor- 
nelia B.  Harriet  and  Anna  Eberman  has  since  died 
and  the  defendants  claim  to  be  the  owners  of  the  note 
and  mortgage,  which  they  took  with  full  knowledge 
and  notice  of  the  terms  of '  the  agreement  between 
plaintiff  and  Bezemer,  subject  to  all  the  equities  and 
defenses  thereto  and  plaintiff  has  demanded  credit 
upon  the  note  for  the  sewer  assessment,  which  has 
been  refused.  Plaintiff  is  ready,  able  and  willing  to 
pay  the  balance  due  on  the  note,  and  prays. for  a  de- 
cree reforming  the  mortgage  so  that  it  shall  include 
the  supplemental  contract,  and  the  agreement  on  the 
note  so  that  it  shall  not  undertake  to  state  the  bal- 
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ance  then  due,  and  that  upon  payment  of  the  sum 
due  after  deducting  the  amount  of  the  sewer  assess- 
ment and  the  interest  thereon,  that  defendants  be  re- 
quired to  satisfy  and  cancel  the  mortgage. 

The  answer  denies  the  execution  of  the  supplemental  , 
agreement,  or  any  knowledge  or  notice  thereof,  and 
pleads  several  affirmative  defenses,  amon^  which  are, 
that  on  July  1,  1912,  Jacob  Bezemer  for  a  good  and 
valuable  consideration  sold  the  note  and  mortgage  to 
Cornelia  B.  Harriet,  Anna  Eberman  and  Klaus  Beze- 
mer, who'  were  innocent  and  bona  fide  purchasers 
thereof,  in  the  regular  course  of  business,  without  any 
knowledge,  information  or  belief  as  to  any  of  the 
alleged  equities  set  forth  as  existing  between  plaintiff 
and  Jacob  Bezemer.  It  is  also  alleged,  by  way  of  es- 
toppel, that  on  April  18, 1914  (being  the  occasion  men- 
tioned in  the  complaint,  when  the  extension  agreement 
was  indorsed  on  the  note),  Klaus  Bezemer  refused  to 
grant  any  further  time  for  the  payment  of  his  share  of 
the  debt,  and  plaintiff  then  p'aid  to  said  Bezemer  the 
entire  balance  due  for  his  one  third  of  the  note,  with 
interest  thereon,  without  making  any  claim  for  a  de- 
duction on  account  of  the  sewer  assessment,  and  that 
such  payment  would  now  require  these  defendants  to 
iBuffer  more  than  their  just  share  of  such  deduction. 
It  is  further  averred  that  what  occurred  on  April  18, 
1914,  at  the  time  when  the  extension  agreement  was 
indorsed  on  the  note  and  signed  by  plaintiff,  by  her 
agent,  constituted  an  account  stated.  The  reply  joins 
issue  upon  the  affirmative  defenses.  A  trial  was  had, 
resulting  in  a  decree  dismissing  the  suit,  from  which 
plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Myron  E.  Pogue. 
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For  respondents  there  was  a  brief  over  tHe  names  of 
Mr.  James  O.  Heltzel  and  Mr.  Max  Gehlhar,  with  an 
oral  argument  by  Mr.  Heltzel. 

BENSON,  J. — There  is  a  very  decided  conflict  in  the 
evidence  as  to  the  execution  of  the  supplemental  agree- 
ment mentioned  in  the  pleadings.  Jabob  Bezemer 
admits  that  the  signature  thereto  is  his,  but  disclaims 
any  knowledge  as  to  the  circumstances  under  which  he 
signed  it,  and  insists  very  positively  that  there  was 
never  any  understanding  between  them  in 'regard  to 
the  sewer  assessment,  and  is  positive  that  it  was  never 
discussed  between  them.  E.  C.  Hallberg  is  equally 
positive  that  it  was  fully  discussed  and  assented  to, 
and  that  it  was  cheerfully  signed  by  Bezemer.  Other 
Mritnesses  testify  that  it  was  signed  by  Bezemer  in 
John  H.  McNary's  law  office,  and  in  their  presence. 
The  note  and  mortgage  were  executed  on  April  18, 1911, 
maturing  April  18,  1914.  Bezemer  assigned  the  note 
and  mortgage  to  his  three  children  in  July,  1912,  upon  ^ 
their  agreement  to  furnish  him  a  home  thereafter  and 
they  have  fulfilled  their  obligation  in  that  respect 
The  evidence  is  uncontradicted  that  they  had  no  knowl- 
edge of  the  supplemental  agreement  until  late  in  the 
fall  of  1915,  long  after  the  maturity  of  the  note.  On 
April  18,  1914,  the  date  of  the  maturity  of  the  note, 
plaintiff  sought  an  extension  of  time  thereon  for  an- 
other year.  Mrs.  Harriet,  who  was  acting  as  the  attor- 
ney in  fact  for  her  brother,  Klaus  Bezemer,  and  her 
sister,  Anna  Eberman,  infoi^med  plaiutiff^s  husband, 
R.  C.  Hallberg,  who  has  acted  throughout  as  his  wife  *s 
agent,  that  Klaus  Bezemer  would  not  consent  to  any 
extension  of  time,  and  must  have  his  share  of  the  debt, 
with  interest,  at  once,  but  that  she  and  her  sister  would 
extend  the  time  of  payment  of  their  portions  until 


I 


Oct.  1919.]  Hallbbbo  i;.  Harriet.  68i3 

April  18,  1915,  if  plfeintiflf  would  agree  to  pay  8  per 
cent  interest  instead  of  6  per  cent.  Thereupon,  the 
attorney  for  Mrs.  Harriet  wrote  upon  the  back  of  the 
note  the  following  memorandum,  which  was  signed  by 
Mr.  Hallberg: 

"Salem,  Ore.,  Apr.  18,  -14. 
"In  consideration  of  the  extension  of  the  time  of  the 
payment  of  this  note  until  Apr.  18, 1915, 1  agree  to  pay 
8%  int.  on  the  deferred  payment  of  $2820.00. 

"Marie  Hallberg. 
"By  R.  C.  Hallberg." 

At  the  same  time  Hallberg  paid  one  third  of  the 
amount  then  due,  with  the  accrued  interest  thereon, 
with  the  understanding  that  it  was  to  fully  satisfy 
Klaus  Bezemer  for  his  share  of  the  note.  No  refer- 
ence was  then  made  to  the  sewer  assessment  by  Hall- 
berg, and  Mrs.  Harriet  was  totally  ignorant  of  any 
agreement  in  relation  thereto.  Why  Hallberg  never 
mentioned  it  during  the  years  that  he  was  making  pay- 
ments upon  both  principal  and  interest;  why,  when  he 
paid  the  share  belonging  to  Klaus  Bezemer,  on  April 
18,  1914,  he  paid  the  same  in  full,  with  interest,  and 
claimed  no  deduction  on  account  of  the  sewer  assess- 
ment, it  is  difficult  to  comprehend,  and  is  not  Batisf  ac- 
torily  explained.  However,  it  is  not  necessary  for  us 
to  weigh  the  conflicting  evidence  in  these  particulars, 
since,  in  any  event,  the  defendants  are  holders  in  due 
course  of  the  note  and  mortgage,  and  hold  them  free 
from  any  defenses  which  might  have  been  available 
against  the  payee :  Section  5890,  L.  0.  L. 

The  decree  of  the  lower  court  is  affirmed. 

Affirmed. 

McBride^  0.  J.,  and  Burnett  and  Harris,  JJ., 
concur. 
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Argued  October  3,  affirmed  October  21,  ldl9. 

PENINSULA    LUM.     CO.    v.    EOYAL    INDEM- 
NITY CO. 

(184  Pae.  562.) 

Reformation  of  Instminents — Burden  of  Proof  on  Plaintiff  to  Proine 
Mistake. 

1.  In  action  to  correct  alleged  mutual  mistake  in  indemnity  policy, 
plaintiff  has  burden  of  proving  the  mistake  by  a  preponderance  of 
evidence. 

Keformation  of  Instniments^-^^ompl^nt  Most  Allege  Original  Agree- 
ment and  Point  Out  Mutual  Mistake. 

2.  In  suits  to  reform  a  written  instrument  on  the  ground  of  mis- 
take, the  complaint  must  clearly  state  what  the  original  agreement 
of  the  parties  was,  and  point  out  with  precision  wherein  there  was  a 
misunderstanding,  that  the  mistake  was  mutual  and  did  not  arise  from 
the  gross  negligence  of  the  plaintiff,  or  that  the  misconception 
originated  in  the  fraud  of  the  defendant. 

Insurance — ^Application  for  Liability  Policy-  Presumably  for  Ordinary 
Policy. 

8.  Where  application  was  made  for  employer's  liability  p6licy  with- 
out going  into  any  details  as  to  the  conditions  to  be  placed  in  the 
policy,  it  will  be  presumed  that  the  ordinary  form  of  poUey  was  to  be 
used. 

Beformatlon  of  Instnunenta— Evidence  Insuf&dent  to  Show  Mutual 
Mistake. 

4.  In  action  to  correct  employer's  liability  policy  upon  ground  that 
words  "No  exceptions"  had  by  mistake  been  placed  after  printed 
statement  that  no  such  insurance  had  "been  canceled  or  the  renewal 
thereof  refused,  except  as  follows,"  evidence  held  to  preponderate 
against  the  claim  that  the  mistake  was  mutual. 

Insurance — Statement  as  to  Other  Insurance  Construed  as  Absolute. 

5.  Insured's  statement  that  no  insurance  of  specified  kinds  "has 
been  declined,  nor  has  any  such  insurance  been  canceled  or  the  renewal 
thereof  refused,  except  as  follows,"  if  followed  by  no  exception,  must 
be  taken  to  be  absolute,  since  it  is  incumbent  upon  insured  to  qualify 
statement  if  there  is  an  exception,  the  exception  being  presumably 
within  his  knowledge,  and  the  legal  effect  of  such  unqualified  state- 
ment, where  exception  is  within  knowledge  of  insured,  but  unknown 
to  insurer,  being  same  as  if  words  "no  exception"  followed. 

From  Multnomah :  Calvin  U.  Gantenbein,  Judge. 

Department  1. 

This  is  a  suit  by  the  insured  to  correct  an  alleged 
mistake  in  an  indemnity  policy  issued  by  the  defend- 
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ant.  The  plaintiff  was  engaged  in  the  manufacture  of 
lumber  and  took  the  insurance  to  save  it  harmless 
against  damages  it  might  be  compelled  to  pay  to  em- 
ployees injured  in  its  service.  The  policy  was  issued 
in  consideration  of  a  money  premium  deposited  and, 
as  worded  in  the  instrument,  **of  the  statements  con- 
tained in  the  schedule  indorsed  hereon,  which  state- 
ments the  insured  by  the  acceptance  of  this  policy  war- 
rants to  be  true  and  which  are  hereby  made  part 
hereof. ' '  The  twelfth  of  these  statements  recites  sev- 
eral kinds  of  insurance,  among  others,  ** workmen's 
compensation  and  employers'  liability,"  and  declares 
that  none  of  such  insurance  is  carried.  As  appears  on 
the  policy,  statement  No.  13  is  printed  in  this  lan- 
guage: 

''No  insurance  of  the  kinds  specified  in  Statement  12 
proposed  by  or  on  behalf  of  the  Insured  has  been  de- 
clined, nor  has  any  such  insurance  been  canceled  or  the 
renewal  thereof  refused,  except  as  follows." 

Following  this  in  typewriting  are  the  words,  '*No 
exceptions. ' ' 

The  plaintiff  avers : 

''That  the  insertion  of  said  words  *No  exceptions,* 
in  Number  13  of  the  Schedule  of  Statements,  was  made 
by  the  scrivener  or  copyist  who  was  employed  by  de- 
fendant 's  said  agent,  Gerlinger-Richards  Co.,  and  who 
wrote  said  policy,  by  mistake,  and  was  not  inserted  at 
the  instigation  of  either  the  plaintiff  or  defendant. 
That  said  statement  was  never  made  by  plaintiff,  or 
by  anyone  on  its  behalf,  or  by  its  authority,  or  with  its 
knowledge,  or  consent,  and  constituted  no  part  of  said 
contract  of  insurance  between  the  parties.  That  the 
error  in  the  insertion  of  said  words  'No  exceptions'  in 
said  Schedule  13,  as  aforesaid,  was  not  noticed  by 
plaintiff  when  said  policy  was  delivered  to  it,  nor  until 
the  defendant  attempted  to  repudiate  liability  thereon, 
as  hereinafter  stated." 


686      Peninsula  L.  Co.  v.  Royal  Indemnity  Co.     [93  Or. 

Other  allegations  of  the  complaint  are  designed  to 
support  a  recovery  on  the  policy  as  reformed  and  are 
not  important  to  the  consideration  of  the  case  on  the 
issue  of  mistake.  The  prayer  is  that  the  words  **no 
exceptions"  be  stricken  out,  and  otherwise  for  a  re- 
covery on  the  policy.  The  quoted  allegation  of  the 
complaint,  with  others,  is  denied,  but  the  issuance  of 
the  policy  in  the  form  stated  is  admitted.  It  also 
appears  by  the  pleadings  that  a  previous  insuranpe  in 
favor  of  the  plaintiff  on  the  same  risk  coming  within 
the  description  in  statement  No.  12  had  been  canceled 
just  prior  to  the  issuance  of  the  policy  in  suit  and  that 
no  disclosure  respecting  the  same  was  made  to  the  de- 
fendant by  or  on  behalf  of  *the  plaintiflF. 

In  substance,  the  answer  is  that  the  plaintiff  ap- 
plied to  the  defendant  for  the  policy  of  insurance  and 
it  was  agreed  by  them  that  the  defendant  would  issue 
and  the  plaintiff  would  accept  the  defendant's  ordi- 
nary form  of  such  insurance  and  that  in  pursuance 
thereof  the  policy  was  issued  in  the  form  stated  in  the 
complaint.     This  in  turn  was  denied  by  the  reply. 

The  court  made  findings  of  fact  and  conclusions  of 
law  in  tavor  of  the  defendant  and  dismissed  the  suit, 
from  which  decree  the  plaintiff  appeals. 

Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  R.  Sleight  and  Mr.  James  B.  Kerr,  with  an  oral 
argument  by  Mr.  Sleight. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  H.  B.  M.  Miller,  Messrs.  Wilbur,  Spencer  ^ 
Beckett  and  Mr.  James  A.  Watt,  with  oral  arguments 
by  Mr.  R.  W.  Wilbur  and  Mr.  Miller. 
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BUBNETT,  J.— 1.  In  effect,  the  plaintiff  alleges  a 
mutual  mistake  in  the  writing  and  the  defendant  denies 
this.  As  this  is  the  issue,  it  is  incumbent  upon  the 
plaintiff  to  prove  the  affirmative  of  the  same  by  a 
preponderance  of  the  evidence.  Without  dispute,  it 
<;learly  appears  that  a  former  policy  of  the  same  na- 
ture, issued  to  the  plaintiff  by  another  company  on 
the  same  risk,  had  been  canceled,  all  within  the  knowl- 
edge of  the  plaintiff,  and  that  nothing  was  said  by  its 
representatives  to  those  of  the  defendant  about  this 
during  the  negotiations  for  the  policy  in  suit.  The  in- 
strument was  written  by  a  stenographer  in  the  office 
of  the  agents  of  the  defendant,  under  the  direction  of 
and  from  memoranda  written  by  the  man  having 
charge  of  that  particular  kind  of  insurance.  He  tes- 
tifies to  the  effect  that  he  took  the  ordinary  printed 
blank  policy  customarily  used  by  the  defendant  in  such 
business  and  designedly  and  purposely  caused  to  be 
put  into  the  blank  after  the  thirteenth  statement  the 
words*  **no  exceptions '* ;  that  he  wrote  them  in  the 
memoranda  furnished  to  the  stenographer  and  that 
the  latter  followed  them  according  to  his  directions. 
The  substance  of  the  testimony  of  the  witnesses  for  the 
plaintiff  is  that  nothing  was  said  about  previously  can- 
celed insurance.  The  then  secretary  of  the  plaintiff, 
who  appears  to  have  conducted  the  negotiations  in  the 
main  on  behalf  of  the  company,  testifies  thus : 

'  *  Q.  As  a  matter  of  fact,  this  policy  involved  in  this 
action  was  issued  to  you  because  you  wanted  it,  was  it 
not? 

'  *  A.  Oh,  yes,  we  wanted  the  policy. 

'  *  Q.  And  you  made  application  to  the  proper  person 
to  get  it,  did  you  not? 

''A.  We  gave  them  a  chance  to  figure  on  the  busi- 
ness; yes,  sir. 
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"Q.  And  at  the  time  of  the  issuance  of  the  policy  I 
suppose  you  told  them  what  you  wanted  was  employ- 
ers'  liability  insurance? 

*'A.  I  think  I  did;  yes. 

**Q;  And  the  nature  of  the  property  that  you  had? 

'*A.  I  don't  think  I  went  into  details.  They  were 
familiar  with  it  themselves. 

''Q.  You  didn't  go  into  any  of  the  details  at  all  as 
to  any  of  the  conditions  that  should  be  placed  in  the 
policy? 

''A.  I  did  not. 

''Q.  You  knew  that  the  company  to  whom  this  appli- 
cation was  made  was  a  company  that  was  issuing  poli- 
cies  of  that  kind? 

*'A.  Yes,  sir. 

* '  Q.  And  you  simply  made  application  that  a  policy 
— an  employer's  liability  policy — ^be  issued  to  you  cov- 
ering your  plant,  without  going  into  any  details  at  all 
as  to  any  of  the  conditions  or  statements  provided  in 
the  policy? 

''A.  I  did/' 

In  connection  with  this  testimony,  it  is  thus  laid 
down  as  a  rule  in  Cleveland  Oil  Go.  v.  Norwich  Insur- 
ance Society,  34  Or.  228  (55  Pac.  435),  in  an  opinion  by 
Mr.  Justice  Moobe  : 

'*So,  too,  the  law  will  presume  that  the  minds  of  the 
parties  met  upon  an  agreement  containing  the  terms 
and  conditions  of  a  policy  such  as  is  usually  issued  by 
the  contracting  insurance  company  covering  like  risks : 
1  May  on  Insurance  (3  ed.),  §23;  Bar  re  v.  Council 
Bluffs  Ins.  Co.,  76  Iowa,  609  (41  K  W.  373) ;  Smith  v. 
State  Ins.  Co.,  64  Iowa,  716  (21  N.  W.  145) ;  Huhhard 
V.  Hartford  Ins.  Co.,  33  Iowa,  325  (11  Am.  Bep.  125) ; 
De  Orove  v.  Metropolitan  Ins.  Co.,  61  N.  Y.  594  (19 
Am.  Bep.  305) ;  ExireTca  Ins.  Co.  v.  Rohinson,  56  Pa. 
St.  256  (94  Am.  Dec.  65) ;  Fuller  v.  Insurance  Co.,  36 
Wis.  599 ;  Salisbury  v.  Hekla  Ins.  Co.,  32  Minn.  458  (21 
N.  W.  552)/' 
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2.  In  this  state  the  precept  is  thoroughly  established 
and  of  long  standing  that  in  suits  to  reform  a  written 
instrument  on  the  ground  of  mistake  the  complaint 
must  clearly  state  what  the  original  agreement  of  the 
parties  was,  and  point  out  with  precision  wherein  there 
was  a  misunderstanding;  that  the  mistake  was  mutual 
and  did  not  arise  from  the  gross  negligence  of  the 
plaintiff,  or  that  the  misconception  originated  in  the 
fraud  of  the  defendant :  Boardman  v.  Insura/nce  Com- 
pany of  Pennsylvania,  84  Or.  60  (164  Pac.  558) ;  Evarts 
V.  Steger,  5  Or.  147;  Lewis  v.  Lewis,  5  Or.  169; 
Stephens  v.  Murton,  6  Or.  193 ;  McCoy  v.  Bayley,  8  Or. 
196;  Foster  v.  Schmeer,  15  Or.  363  (15  Pac.  626); 
Hylwnd  v.  Hyland,  19  Or.  51  (23  Pac.  811) ;  Meier  v. 
Kelly,  20  Or.  86  (25  Pac.  73) ;  Epstein  v.  State  Ins. 
Co.,  21  Or.  179  (27  Pac.  1045) ;  Kleinsorge  v.  Rohse,  25 
Or.  51  (34  Pac.  874) ;  Oshorn  v.  Ketchum,  25  Or.  352 
(35  Pac.  972) ;  Thornton  v.  Krimbel,  28  Or.  271  (42 
Pac.  995) ;  Mitchell  v.  Holman,  30  Or.  280  (47  Pac. 
616) ;  Sellwood  v.  Henneman,  36  Or.  575  (60  Pac.  12) ; 
Stein  V.  PhUlips,  47  Or.  545  (84  Pac.  793) ;  Bower  v. 
Bowser,  49  Or.  182  (88  Pac.  1104) ;  Smith  v.  Interior 
Warehouse  Co.,  51  Or.  578  (94  Pac.  508,  95  Pac.  499) ; 
Howard  v.  Tettelbaum,  61  Or.  144  (120  Pac.  373) ; 
Suksdorf  v.  Spokane,  P.  &  S,  By.  Co.,  72  Or.  398  (143 
Pac.  1104) ;  Hyde  v.  Kirkpatrick,  78  Or.  466  (153  Pac. 
41,  488). 

3,  4.  In  a  sense,  stating  an  account  of  the  evidence, 
we  have  for  the  plaintiff  the  statement  that  nothing 
was  said  about  the  existence  or  cancellation  of  previ- 
ous insurance  of  the  kind  in  contemplation.  On  behalf 
of  the  defendant  there  is  the  testimony  of  its  agent  that 
he  designedly  inserted  the  words  **no  exceptions,'* 
which  the  plaintiff  would  elide,  and  that  the  policy  was 

ft  Or. 
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the  on^  in  ordinary  use  by  the  defendant  company  for 
such  risks.  Added  to  this  on  behalf  of  the  defendant 
is  the  testimony  of  the  plaintiff's  secretary,  already 
quoted,  giving  rise  to  the  presumption  as  a  piece  of 
evidence  in  favor  of  the  defendant,  that  the  ordinary 
form  of  policy  was  to  be  used.  In  our  judgment,  the 
positive  testimony  on  behalf  of  the  defendant,  coupled 
with  the  presumption  already  quoted,  constitutes  a 
preponderance  of  the  testimony  against  the  mutuality 
of  the  mistake  so  necessary  to  be  shown  if  any  correc- 
tion should  be  made  in  the  document. 

5.  We  note  also  that  the  only  change  the  plaintiff 
seeks  is  to  strike  out  the  typewritten  words,  **no  ex- 
ceptions. '  *  By  the  terms  of  the  policy  these  numbered 
statements  are  imputed  to  the  applicant  for  insurance, 
for  at  the  outset  in  the  instrument  it  is  said  to  have 
been  issued  in  consideration  of  the  money  premium 
and  of  the  statements  contained  in  the  schedule  which 
the  insured  warrants  to  be  true.  The  statement  as 
printed  was  that : 

*^No  insurance  of  the  kinds  specified  in  Statement 
12  proposed  by  or  on  behalf  of  the  Insured  has  been 
declined,  nor  has  any  such  insurance  been  canceled  or 
the  renewal  thereof  refused,  except  as  follows.'' 

If  no  exception  followed,  this  statement  must  be 
taken  to  be  absolute  and,  being  a  warranty,  must  be 
strictly  true  as  stated :  Buford  v.  New  York  Life  Ins. 
Co.,  5  Or.  334.  If  the  party  making  this  absolute 
statement  would  qualify  it  by  an  exception,  it  is  incum- 
bent upon  him  to  sfate  the  exception,  because  it  is  pre- 
sumably within  his  knowledge.  In  this  instance  the 
testimony  shows  that  the  exception  was  within  the 
knowledge  of  the  assured  but  was  unknown  to  the  in- 
surer.   Consequently,  it  is  immaterial  whether  or  not 
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the  words  *'no  exceptions'^  be  stricken  from  the  policy, 
because  the  legal  effect  of  the  clause  is  the  same 
whether  the  two  words  in  question  be  retained  or  dis- 
•carded. 

But  aside  from  this  possibly  technical  ground,  the 
weight  of  the  testimony  is  in  favor  of  the  proposition 
that  the  alleged  mistake  was  not  mutual,  and  that  the 
most  which  can  be  said  6f  the  situation  is  that  the 
plaintiff  did  not  notice  that  provision  in  the  policy 
while  the  defendant  designedly  inserted  the  words 
<^omplained  of  and  purposely  used  the  form  of  policy 
employed.  To  reform  the  policy  so  as  to  make  its 
legal  effect  different  from  what  it  appears  on  its  face 
under  the  circumstances  would  be  to  make  a  new  con- 
tract for  the  parties  contrary  to  the  understanding  of 
at  least  one  of  them.  The  testimony  on  behalf  of  the 
plaintiff  falls  short  of  pointing  out  with  clearness  what 
the  original  agreement  of  the  parties  was.  It  only 
states  in  substance  that  the  words  **no  exceptions'' 
were  not  to  be  put  into  the  contract  and  that  nothing 
was  said  abbut  previous  insurance.  What,  if  anything, 
in  the  main,  was  to  be  aflSrmatively  stated  as  the  bind- 
ing agreement  between  the  parties  is  left  to  conjecture. 
But,  above  all,  the  preponderance  reveals  that  the  mis- 
take, if  any,  was  not  mutual.  The  result  is  that  the 
decree  of  the  Circuit  Court  must  be  aflSrmed. 

Affibmed. 

MoBfinKB,  C.  J.y  and  Benson  and  Hasbis^  JJ.,  concur. 
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ABATEMENT  AKD  'BSVTVAIm. 

Abatement  aod  Bevival— Grant  of  New  Trial  After  Time  Limited 
Does  not  Affect  Judgment  of  Nonsuit. 

1.  The  grantim^  of  new  trial  after  the  time  limited  by  Section  175, 
L.  O.  L.,  as  amended  by  act  af  February  18,  1911  (Laws  1911,  p.  152), 
providing  that  the  motion  ^all  be  determined  within  60  days  from  the 
entry  of  judgment,  and  not  thereafter,  and  if  not  determined  within 
that  time  shall  be  conclusively  taken  and  deemed  as  denied,  does  not 
affect  the  prior  judgment  of  nonsuit,  so  that  such  action  is  not  pend- 
ing, as  regards  a  plea  of  abatement  to  a  subsequent  action  for  the 
same  cause^  maintainable  under  Section  184,  notwithstanding  the 
nonsuit.     (&untz  v.  Emerson  Hardwood  Co.,  5G&.) 

Effect  of  Joining  Flea*  in  Abatement  and  to  Medta. 
See  Pleading,  4. 

Dilatory  Fleas  and  Matter  in  AbatemMxt 
See  Pleading,  5. 

When  l?lea  In  Abatement  a  Mere  Oondnsion  of  Law. 
See  Pleading,  6,  7. 

AOOEPTANOBi 

By  Oonnty  Oonstitate  Hlgbway  a  Oomity  Boad. 
See  Dedication,  1. 

AOOOXJNTINO. 
See  Partnership,  9-5. 

ACTION. 
See  Highways,  9. 
See  Municipal  Corporations,  6. 
See  Partnership,  A, 
See  Sales,  2. 
See  Venue,  1. 
See  Water  and  Watercourses,  1,  8b 

ADMISSION. 

In  Brief  Binding  Only  as  to  Parties  to  Utigation, 
See  Evidence,  5. 

By  Maker  of  Note  Competent  Against  StaJcebolder  Claiming  Bond  for 
the  Maker. 

dee  Evidence,  8. 
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See  Attachment^  &,  3. 

AQENT. 

AntbOTlty  of  A^ent. 

See  Insurance,  1-13. 

UmitatlO]^  of  Agent's  Authority. 
&ee  Insurance,  12,  13. 

AMBASSADOBfi  AND  OONBnii& 

Ambassadors  and  Consuls— Consul  General  may  Anthorlze  Aetloa  on 
Behalf  of  Citizen  of  His  Coun^. 

1.  Under  treaties  between  the  United  States  and  AustiiatHungary, 
which  contained  the  usual  most  favored  nation  clause,  and  treaties 
between  the  United  States  and  other  countries,  held  that  consul 
general  of  Austria-Hungary  might  authorize  attorneys  to  institute 
action  on  behalf  of  an  Austro-Hungarieji  national  where  conditions 
were  such,  because  of  the  war  between  AustriarHungary  and  other 
countries,  that  it  was  practically  impossible  for  ^e  national  to 
directly  authorize  the  institution  of  the  action.  (Ljubieh  y.  Western 
Cooperage  Co.,  63^,) 

APPEAI.  AJSn>  EBBOS. 

Appeal  and  Error— Period  In  Which  to  File  Transcript 

1.  Where  undertaking  was  filed  January  14th,  and  was  not  excepted 
tO;  the  period  in  which  to  file  transcript  did  not  expire  until  30  days 
from  January  19th,  the  appeal  not  havinf  been  perfected,  under  Sec- 
tion 550,  subdivision  4,  L.  O.  L.,  until  the  expiration  of  the  five-day 
period  after  filing  of  undertaking.     (Martin   v.  Moreland,  ^1.) 

Appeal  and  Error — Beview — ^Evidence— ^Exclusion  of  Iiaiid  from  Irri- 
gation District 

2.  Court's  refusal  to  exclude  land  within  proposed  irrigation  dis- 
trict from  proposed  district  cannot  be  reviewed  on  appeal,  in  absence 
of  the  evidence  upon  such  question.  (Hanley  Co.  ▼.  Harney  Valley 
Irr.  Diet.,  7».) 

Appeal  and  Error — Beview — ^Determination. 

^.  Where  plaintiff  did  not  appeal  in  an  equity  ease,  the  appellate 
court  cannot  increase  the  award  in  his  favor  even  though  it  hears  the 
case  de  novo.     (Sweeney  v.  Jackson  County,  96.) 

Appeal  and  Error — ^Beview — ^Determination. 

4.  Under  Section  556,  L.  O.  L.,  the  appellate  court  hears  an  equity 
case  de  novo,  and  it  may  affirm  the  decree  though  it  bases  the  affirm- 
ance on  reasoning  differing  from  that  of  the  trial  court  (Sweeney 
V.  Jackson  County,  96.) 

Appeal  and  Error— Beview— Verdict 

5.  Under  Article  VII,  Section  ^,  of  the  Constitution,  a«  amended, 
which  declares  that  no  fact  tried  by  a  jury  shall  be  re-examined  by 
any  court  unless  the  court  can  affirmatively  say  there  is  no  evidence 
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to  support  the  Terdiet,  the  Supreme  Court  cannot  consider  the  weight 
of  the  evidence,  when  there  is  ciny  substantial  testimony  to  support 
the  verdiet     (Fuller  v.  Oregon- Wash.  B.  &  N;  Co.,  160.) 

Appeal  and  Error— Bevlew — ^Harmless  Error. 

0.    In  an  action  for  the  death  of  a  rear-end  brakeman,  killed  in  a 
collision,  where  the  pleadings  admitted  and  the  evidence  showed  that  ' 
he  was  in  the  caboose  at  the  time  of  the  collision,  questions  as  to  his 
whereabouts  a  moment  or  two  before  held  in  no  wise  prejudicial. 
(Puller  V.  Oregon- Wash.  B.  &  N.  Co.,  160.) 

Appeal  and  Error — Beview — ^Evidence — Conclusiveness. 

7.  Evidence  in  support  of  the  verdict  will  be  deemed  conclusive 
on  appeal.     (Fuller  v.  Oregon- Wash.  B.  &  N.  Co.,  160.) 

Appeal  and  Error — ^Disposal  of  Cause— Statutory  Amendments. 

8.  Where  an  action  was  brought  in  1^14  to  restrain  a  county  treas- 
urer from  collecting  penalties  under  Section  3682,  L.  O.  L.,  as  amended 
bj  Laws  of  1913,  page  334,  Section  20,  and  a  demurrer  to  the  complaint 
was  sustained,  and  an  appeal  was  taken  to  the  Supreme  Court,  and 
pending  the  appeal  the  act  of  1913  was  amended  by  Laws  of  1915, 
page  184,  Section  1,  so  as  to  eliminate  the  penalties,  and  Laws  of 
1915,  page  298,  an  act  of  general  amnesty  and  forgiveness  as  to  pen- 
alties incurred,  was  enacted,  the  demurrer  will  be  sustained  by  the 
Supreme  Court,  but  the  clerk  of  the  Circuit  Court,  where  the  taxes 
without  the  penalties  were  tendered,  will  be  ordered  to  pay  to  the 
county  treasurer  the  amount  so  tendered  and  paid  into  court,  and  the 
proper  authorities  will  be  ordered  to  accept  the  same  in  full  payment 
of  taxes.     (S^exarth  v.  dherman,  254.) 

Appeal  and  Error — Order  Extending  Time  for  FUlng  TraoBcrlpt — ^Date 
of  Taking  Effect. 

9.  An  order  extending  time  for  filing  transcript  pursuant  to  Sec- 
tion 554,  subdivision  E,  L.  O.  L.,  is  made  when  it  is  in  writing  and 
signed  by  the  judge,  in  view  of  Section  534,  but  is  not  effective  until 
delivered  to  the  clerk.     (Bobinson  v.  Phegley,  299.) 

Appeal  and  Error— Order  Extending  Time  for  Filing  Transcript — 
Tiling.'* 

10.  Order  extending  time  for  filing  transcript  held  sufficiently  filed; 
"filing"  not  being  merely  the  indorsement  which  the  clerk  makes,  but 
the  fact  that  the  instrument  is  placed  in  his  custody  with  intent  to 
make  it  effective.     (Bobinson  v.  Phegley,  209.) 

Appeal  and  Error— Kotice  of  Appeal. 

11.  Under  Deady  &  Lane  Gen.  Laws,  Chapter  6,  Section  527,  as 
amended  by  General  Laws  of  1899,  page  227,  notice  of  appeal  may  be 
signed  by  the  party  appealing  or  his  attorney.  (Bobinson  v.  Pheg- 
ley, 299.) 

Appeal  and  Error— Notice  of  Appeal— Description  of  Decree— 4uffl> 
clency. 

12w  Notice  of  appeal  Jield  to  sufficiently  describe  decree  appealed 
from.     (Bobinson  v.  Phegley,  299.) 
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Appeal  and  Error — Spectflcatlon  of  Errors — DlsmissaL 

13.  Though  appellant's  abstract  did  not  contain  an  assignment  of 
errors,  as  required  by  Rules  11  end  12,  89  Or.  715-717  (165  Pac.  viii), 
held  that  as  the  failure  to  furnish  specification  of  errors  is  not  juria- 
dictional,  and  as  it  appeared  from  an  affidavit  of  appellant's  attorney, 
showing  that  the  time  to  file  an  abstract  was  short  when  he  came  into 
the  case,  and  that  through  haste  he  omitted  to  file  an  assignment  of 
errors,  the  appeal  should  not  be  dismissed,  and  appellant  should  be 
permitted  to  amend  the  abstract.     (Bobinson  v.  Phegley,  299.) 

Appeal  and  Error— Equity  Suit— Trial  De  Novo. 

14.  The  suit  being  in  equity,  it  is  tried  de  novo  in  the  Sapreme 
Court.     (Bobinson  v.  Phegley,  299.) 

Appeal  and  Error— Wltbout  Objection  to  Oonfinnation  of  Sale  Juris- 
dictional  Questions  Only  Berlewable. 

15.  Where  no  application  to  set  aside  the  order  of  confirmation  of 
sale  of  real  property  was  made,  and  there  was  no  attempt  to  call  tlie 
lower  court's  attention  to  want  of  service  on  defendants  of  motion  to 
confirm  as  violating  the  court  rules,  and  there  being  no  action  in  the 
lower  court  raising  and  reserving  this  or  other  questions,  the  review 
is  limited  to  jurisdictional  questions  and  sufficiency  of  pleadings. 
(Boseburg  Nat.  Bank  v.  Camp,  339.) 

Appeal  and  Error— Bevlew— Disposition  as  to  Defendants  Wlio  Do  not 
Appeal. 

10.  Where  some  of  the  defendants  against  whom  judgment  is  ren- 
dered appeal  and  others  do  not  appeal,  the  appellate  court,  in  holding 
lower  court  in  error,  will  reverse  judgment  only  as  against  the  defend- 
ants who  appealed.     (Le  Vee  v.  Le  Vee,  370.) 

Appeal  and  Error — Beversal  as  to  Some  Defendants  Did  not  Affect 
Those  not  Appealing. 

17.  Where  a  mother  for  consideration  agreed  to  convey  to  a 'son  her 
share  of  land  owned  by  them  in  common,  and  after  her  death  he  sued 
his  sisters  and  brother,  to  whom  the  mother  had  devised  the  land  sub- 
ject to  a  life  estate  in  his  favor,  and  some  of  the  children  made  no 
resistance,  defaulting  or  withdrawing  appearance,  and  decree  was  ren- 
dered for  the  son  against  all  the  other  children,  part  of  whom  appealed, 
the  reversal  of  the  decree  as  to  the  children  who  appealed  did  not 
necessarily  work  a  reversal  as  to  those  who  did  not  contest  the 
complaint.     (Le  Vee  v.  Le  Vee,  370.) 

Appeal  and  Error— Beview — Harmless  Error. 

18.  In  buyer's  action  for  seller's  failure  to  deliver  spruce  lumber, 
admission  of  evidence  as  to  market  value  of  higher  grade  of  spruce 
than  that  called  for  by  the  contract  was  harmless  to  seller,  where  only 
effect  of  such  evidence  was  to  explain  prevailing  high  price  of  aU 
grades  of  spruce.     (Duncan  Lum.  Co.  v.  Willapa  Lum.  O).,  386.) 

Appeal  and  Error — ^Discretion  of  Court — ^Bebuttal  Testimony. 

19.  Discretion  of  court  in  admitting  evidence  designed  to  prove 
original  cause  of  action,  by  plaintiff  on  rebuttal,  is  not  reviewable 
in  absence  of  manifest  abuse.  (Duncan  Lum.  Co.  ▼•  Willapa  Lum. 
Co.,  3^.) 
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Appeal  and  Error — Undertaking. 

20.  An  undertaking  on  appeal  to  satisfy  the  decree,  if  affirmed, 
and  to  deliver  certain  personal  property,  Tield  to  comply  with  Section 
551,  subdivisions  1  and  3,  L.  O.  L.,  and  not  to  limit  the  security  to  a 
apeeiflc  amount.     (Helm«  Groover  &  Dubber  Co.  v.  Copenhagen,  410.) 

Appeal  and  Error— Corrections  in  Becord— Where  Made. 

21.  If  there  is  any  error  in  the  orders  of  the  trial  court  as  entered 
in  the  record,  application  for  a  correction  thereof  should  be  made  in 
the  trial  court  and  not  the  appellate  court.  (Helms  Groover  & 
Dubber  Co.  v.  Copenhagen,  410.) 

Appeal  and  Error—Jurisdiction  of  Trial  Conrt— Corrections  of  Errors. 

22.  As  a  general  rule,  the  pendency  of  an  appeal  does  not  divest 
the  trial  court  of  the  power  to  correct  its  record  so  as  to  conform 
to  the  truth  and  truly  set  forth  the  proceedings  as  they  actually 
occurred.     (Helms  Groover  &  Dubber  Co.  v.  Copenhagen,  410.) 

Appeal  and  Error — Stay  of  Proceedings — ^Revocation  of  Order. 

23.  A  notation  on  an  undertaking  on  appeal,  "Bond  is  hereby  ap- 
proved without  affecting  decree  or  changing  same  in  anv  way,"  did 
not  rev6ke  an  order  staying  proceedings,  made  after  delivery  of  the 
decree.     (Helms  Groover  Sd  Dubber  Co.  ▼.  Copenhagen,  410.) 

Appeal  and  Error—- Effect  of  Axq;ieal  on  Wkit  of  Error. 

24.  According  to  the  common  law,  a  writ  of  error  operated  per  se 
«s  a  supersedeas  and  prevented  the  issuance  of  execution  to  enforce 
the  judgment,  and  the  same  effect  was  also  given  to  an  appeal  in 
chancery.     (Helms  Groover  &  Dubber  Co.  v.  Copenhagen,  410.) 

Appeal  and  Error— Stay  of  Proceedings— Effect  of  Appeal. 

25.  An  appeal  from  a  decree  granting  a  prohibitory  injunction 
which  is  self- executing  and  requires  no  affirmative  action,  merely 
maintaining  the'  status  quo  pending  the  appeal,  does  not  suspend  the 
injunction,  but  a  mandatory  injunction  compelling  affirmative  action 
cannot  be  enforced  pending  a  duly  perfected  appeal.  (Helms  Groover 
A  Dubber  Co.  v.  Copenhagen,  410.) 

Appeal  and  Error— Stay  of  Proceedings — ^Power  of  Courts. 

26.  It  is  the  general  rule  that  either  the  lower  or  appellate  courts, 
according  to  the  circumstances,  have  inherent  power  to  grant  a  stay 
of  proceedings  pending  an  appeal,  even  where  there  is  no  statute 
entitling  a  party  to  such  stay:  but,  where  there  is  a  statute,  its 
conditions  must  be  complied  witn.  (Helms  Groover  &  Dubber  Co.  v. 
Copenhagen,  410.) 

Appeal  and  Error— Undertaking  on  Axq;ieal— <)are  of  Personal  Prop- 
erty. 

27.  In  a  suit  involving  patented  machines,  it  was  appropriate  for 
the  trial  court  to  impose  the  con-dition  that  the  defendants  give  an 
undertaking  on  appeal  and  continue  to  operate  the  machines;  it  being 
better  for  all  concerned  that  the  operation  thereof  should  not  cease 
during  the  litigation.  (Helms  Groover  ft  Dubber  Co.  v.  Copenhagen, 
410.) 
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Appeal  and  Error — JurlBdlction-- Snpreme  Oonrt— InJnnctioiL 

2S.  Notwitlifltanding  Article  YII,  Section  2,  of  the  Constitution^ 
and  <Seofcion  0  prior  to  loiiendm^nt  in  1^10,  the  Supreme  Court  in  order 
to  preeerye  the  subject  matter  of  an  appeal  pending^  a  hearing  on. 
the  merits,  may  issue  a  restraining  order  to  aid  or  protect  its  appel- 
late jurisdiction.     (Helms  Groover  &  Dubber  Co.  y.  Copenhagen,  410.> 

Appeal  and  Brror — Oare  of  Property  Pending  An^al. 

29.  Where  the  trial  court  has  made  temporary  proyision  for  the 
care  and  management  of  personal  property  pending  appeal,  the  Su- 
preme Court  will  not  ignore  or  lightly  disturb  the  order.  (Helms 
Groover  &  Dubber  Co.  v.  Copenhagen,  410.) 

Appeal  and  Error— ^upenedeas— Contempt. 

3D.  When  an  appeal  is  taken  from  an  order  granting  a  prohibitory 
inJHuetion,  the  trial  court  still  retains  jurisdiction  pending  the  appeal 
to  punish,  as  a  contempt,  the  violation  of  the  injunction;  &e  contempt 
proceedings  being  wholly  independent  of  the  appeaL  (Helms  Groover 
&  Dubber  Go.  v.  Copenhagen,  410.) 

Appeal  and  Error— Snffldency  of  Undertaking— Signatnre  of  Prin- 
cipal. 

31.  An  appeal  undertaking,  reciting  that  plaiivtiff  has  appealed,  and 
covenanting  with  defendant  that  in  consideration  thereof  plaintiif 
will  pay  au  damages,  etc.,  awarded  against  him  is  sufficient,  though 
not  signed  by  plaintiff.     (Mays  v.  Bobert  Mays  Estate  Co.,  (M)2.) 

Appeal  and  Error—- Undertaking— -Bedtals — Sufficiency* 

32.  An  appeal  undertaking,  reciting  that  plaintiff  has  appealed  and 
covenanting  with  defendant  that  in  consideratioii  thereof  plaintiff 
will  pay  all  damages,  etc.,  awarded  against  him,  is  sufficiei^t,  though 
person  signing  does  not  describe  herself  as  surety.  (Mays  v.  Bobert 
Mays  Estate  Co.,  502.) 

Appeal  and  Error— Finding  of  Lower  Court  wlU  not  be  Disturbed. 

3d.  In  a  suit  to  reform  a  deed,  finding  of  trial  judge,  wiio  heard 
and  saw  the  witnesses, .  that  there  was  a  mistake  should  not  be  dis- 
turbed, the  contrary  evidence  consisting  only  of  a  few  suspicious  cir- 
cumstances.    (Welch  V.  Johnson,  501.) 

Appeal   and   Error — ^Reformation   of  Instrmnent^— When  Defect  in 
Necessary  Parties  Defendant  Is  Immaterial. 

34.  In  a  suit  to  reform  a  deed  by  striking  out  the  clause  obligating 
purchaser  to  pay  a  note  and  mortgage,  purchaser's  grantors,  as  weu 
as  their  mortgagee,  should  be  made  parties,  but,  on  mortgagee's 
appeal  from  a  judgment  for  purchaser,  the  cause  need  not  be  re- 
manded for  failure  to  make  grantors  parties,  where  they,  as  witnesses 
for  plaintiff,  testified  that  he  did  not  agree  to  assume  the  note  and 
mortgage,  woich  estops  their  denial  thereof.     (Welch  v.  Johnson,  591.) 

Appeal  and  Error— Undertaking— Void  Service. 

35.  Where  appellant's  attorney  attempted  to  serve  the  undertaking 
upon  respondent's  attorney  by  leaving  a  copy  at  his  supposed  resi- 
de n>ce  which  in  fact  was  not  his  residence^  the  service  was  void. 
(McKissick  t.  McEissick,  644.) 
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Appeal  and  Error— Undertaking—Void  Service— Mistake. 

^6.  Where  appellant's  attorney  in  good  faith  attempted  to  serve 
the  undertaking  upon  re^ondent's  attorney  by  leaving  a  eopy  at  his 
supposed  residence,  but  failed  to  make  good  service  because  latter 
did  not  in  fact  live  in  such  residence,  the  court,  under  Section  550, 
subdivision  4,  L.  0.  L.,  may  permit  service  to  be  made  on  such  terms 
ae  may  be  just.     (McKissick  v.  McKissick,  644.) 

Appeal  and  Error — Sufficiency  of  Notice  of  Appeal. 

37.  Under  Section  550,  subdivision  1,  Ix  O.  L.,  notice  of  appeal 
specifying  the  court  in  which  the  judgment  was  rendered,  giving  the 
names  of  the  parties,  and  notifying  defendant  and  his  attorney  that 
plaintiff  appealed  to  the  Supreme  Court  from  the  judgment  for  de- 
fendant and  against  plaintiff,  entered  in  a  named  court  on  a  given 
•date,  the  undertaMng  on  appeal  served  on  defendant  reciting  that 
the  appeal  was  to  the  Supreme  Court,  held  sufficient.  (Farmers  Ss 
Pruit-Growers*  Bank  v.  Davis,  655.) 

Appeal  and  Error— Eztenslom  of  Time  for  Filing  Transcript  not  Beyond 
Next  Term. 

38.  Under  Section  564,  subdivision  2,  L.  O.  L.,  where  the  next  term 
of  the  Supreme  Court  after  an  appeal  perfected  January  16th  com- 
menced March  4th  and  ended  October  7tn,  when  the  next  term  began, 
the  time  for  filing  transcript  was  not  extended  beyond  the  next  term 
by  orders  the  last  of  which  prescribed  the  time  as  until  August  5, 
1918.     (Farmers  &  Fruit-Orowers'  Bank  ▼.  Davis,  655.) 

^Appeal  and  Error— Filing  of  Transcript  Wltliln  Statutory  Time  or 
Extension  Thereof  Jurisdictional. 

39.  The  filing  of  a  transcript  in  the  Supreme  Court  within  the  time 
Allowed  by  law,  or  within  any  extension  of  that  time,  is  jurisdictional, 
and  the  Supreme  Court  has  no  power  to  excuse  a  default.  (Western 
Iioan  Co.  V.  Sphier^  677.) 

APPEABAKOE. 

Appearance— Ctoneral  Appearance  After  Special 

1.  Trial  of  cause  on  merits  after  special  appearance  attacking 
jurisdiction  of  court  is  in  effect  a  general  appearance.  (Sweeney  v* 
Jackson  County,  96.) 

Appearanca— Defects  in  Process— Waiver— Answer  npon  Merits. 

2.  The  filing  of  an  answer  upon  the  mervts  constitutes  a  voluntary 
appearance  and  a  waiver  of  any  defect  in  the  service  of  summons, 
though  plea  in  abatement  challenging  jurisdiction  of  the  person  is 
joined  with  plea  to  the  merits,  notwithstanding  Section  74,  L.  O.  L., 
as  amended  by  Laws  of  1911,  page  144.  (Duncan  lium.  Co,  v.  Willapa 
Lum.  Co.,  386.) 

Appearance— General  Appearance  After  Special  Appearance. 

S.  Though  defendant's  appearance  be  a  special  one,  limited  to  a 
particular  purpose,  yet  if  he  appears  and  offers  contest  on  the  merits 
of  the  complaint,  it  is  a  general  appearance,  giving  jurisdiction  of  the 
person  as  to  all  matters  in  controversy.  (Duncan  Lum.  Co.  v.  Wallapa 
Lam.  Co.^  386.) 
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ASSEiSSMENT* 
See  Mtinicipal  Corporations,  4. 

ASSiaNMBNT. 

See  Corporations,  2. 

ASSUMPTION  OF  BISK. 

dee  Master  and  Servant,  &. 

ATTACHMENT. 

Attachment — ^Notice  to  Attaching  Creditor — Innocent  Porchaser. 

1.  Where  purchaser  informed  bank,  from  whom  he  had  borrowed 
the  money  with  which  to  make  first  payment  that  he  had  given  up 
the  deal  and  turned  the  property  back  to  vendor,  bank,  attaching 
property  two  weeks  after  vendor  had  retaken  possession,  was  not  in 
the  position  of  an  innocent  purchaser  without  notice,  having  informa- 
tion sufficient  to  place  it  upon  inquiry.  (Baling  v.  First  Nat.  Bank 
of  Tillamook,  237.) 

Attachment — Adverse  Claims — ^Notice. 

2.  An  attaching  claimant  takes  subject  to  any  adverse  claims  of 
which  he  has  knowledge  or  sufficient  notice  to  put  him  upon  inquiry, 
notwithstanding  Section  301,  L.  O.  L.  (Saling  v.  First  Nat.  Bank 
of  Tillamook,  237.) 

Attachment — Adverse  Claim — Collusion — ^Pleading. 

3.  In  action  by  father  to  determine  adverse  claim  to  father's  real 
estate  by  son's  creditor  under  an  attachment  levied  upon  the  property 
which  father  had  conveyed  to  son  and  son  had  reconveyed  to  father, 
allegations  of  affirmative  defense  held  sufficient  to  charge  collusion 
between  father  and  son.  (Saling  v.  First  Nat.  Bank  of  Tillamook, 
237.) 

Attachment — Collusion — ^Father  and  Son. 

4.  Where  father  fraudulently,  and  acting  in  collusion  with  son, 
conveyed  property  to  son,  to  enable  son  to  obtain  credit,  and  son 
secretly  reconveyed  property  to  father,  but  with  father's  knowledge^ 
held  himself  out  as  owner,  and  father,  knowing  that  son  was  unable 
to  pay  debts  secretly,  and  with  intent  to  defraud  son's  creditors,  filed 
deed  purporting  to  have  been  executed  by  son,  father  will  not  be 
given  relief  against  son's  creditors,  who  attached  property  subsequent 
to  reconveyance,  in  equitable  action  to  determine  such  adverse  claim. 
(Saling  V.  I^rst  Nat.  Bank  of  Tillamook,  237) 

ATTORNEY  AND  CLIENT. 
Attorney  and  Client — Disbarment  Proceedings — ^Petition — Sufllclency. 

1.  The  mere  fact  that  a  petition  for  disbarment  of  an  attorney  was 
entitled  "In  the  Supreme  Court  of  the  State  of  Oregon  in  and  for 
Multnomah  County"  did  not  invalidate  it,  but  the  addition  of  the 
words  naming  the  county  was  a  clerical  error,  and  could  not  mislead 
defendant.     (State  ex  rel.  v.  Greenfield,  407.) 
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Attorney  and  Client — ^Disbannent  Proceedings— Petition— Sufficiency. 

2.  Since  a  proceeding  for  disbarment  is  neither  civil  nor  criminal, 
and  is  governed  by  its  own  rules  and  not  by  those  governing  com- 
plaints in  civil  actions  or  criminal  proceedings  unless  the  statute  has 
made  them  applicable  and  there  is  no  requirement  that  the  complaint 
be  verified,  the  court  will  merely  require  such  verification  as  assures 
good  faith.     (State  ex  rel.  v.  Greenfield,  407.) 

Attorney  and  Client — Disbarment  Proceedings — ^Petition — Snfflclency. 

3.  In  a  proceeding  for  disbarment  of  an  attorney,  a  verification 
made  on  affidavits  of  an  attorney,  who  deposed  that  he  was  attorney 
for  petitioners  and  was  one  of  the  petitioners  himself  and  a  member 
of  the  bar  association,  is  technically  sufficient.  (State  ex  rel.  v. 
Greenfield,  407.) 

Attorney  and  Client — Disbarment  Proceedings — Technical  Accuracy. 

4.  In  disbarment  proceedings,  the  court  will  look  to  the  substance 
of  the  charge  rather  than  the  technical  accuracy  with  which  it  is  pre- 
sented.    (State  ex  rel.  v.  Greenfield,  407.) 

Attorney  and  Client — Implied  Authority  of  Attorney  to  Admit  Away 
Client's  Case. 

5.  A  general  attorney  had  no  implied  authority,  merely  from  his 
employment,  to  bind  his  client  by  an  admission  there  was  no  mistake 
in  the  terms  and  conditions  of  the  conveyance  tp  the  client,  in  the 
absence  of  pending  litigation  in  which  he  was  appearing  as  attorney 
of  record.     (Welch  v.  Johnson,  591.) 

ATTORNEY  FEEi 

When  State  Is  Liable  In  Condemning  Land  for  Highway. 

See  Eminent  Domain,  1. 
See  Costs,  2. 

AUTHOBITT. 

See  Municipal  Corporations,  3,  5. 
See  Principal  and  Agent,  1. 
See  Insurance,  1-13. 
See  Attorney  and  Client,  5. 

Consul  General  may  Anthorlze  Action  on  Belialf  of  dtlzen  of  His 
Country. 

See  Ambassadors  and  Consuls,  1. 

BENEFITS.  * 

dty  OomicU's  Determination  as  to  Benefits  Conclusive. 
See  Municipal  Corporations,  d. 

BILI.  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BONA  FIDE  PUBCHASEBa 

See  Vendor  and  Purchaser,  6w 
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BOND. 

Action  on  Bond  of  Pavlag  Contractor. 
See  Municipal  Corporations,  6. 

BBOKEBS. 

Brokers — Sale  on  Del  Credere  Cpinmission — Status  as  Debtor. 

1.  The  weight  of  authority  is  that  a  broker  selling  goods  on  a  del 
credere  commission  stands  in  the  relation  of  an  original  debtor  to  his 
principal.     (Fletcher  v.  Fischer,  2^.) 

See  Factors,  1. 

BUI.K  SALES  LAW. 

See  Fraudulent  Conyeyancee,  1-4. 

BTJBDEN  OF  FBOi>F. 
See  Deeds,  3. 
See  Divorce,  1-6. 
See  Mortgages,  S. 
See  Beformation  of  Instruments,  6. 

CHABTEB  OF  CITIES. 

Cited  and  Construed  in  this  Volume. 

PORTLAND. 
See  Killingsworth  ▼.  Portland,  5^. 

SEASIDE. 
See  Cole  v.  Seaside,  65. 


See  Municipal  Corporations. 

CITY  CSABTEBS. 
See  Charters  of  Cities. 

OOUiTTSION. 
Pleading  Snffldeot  to  Charge  CoUnsioii, 
See  Attachment,  8,  4. 

COMMON  I.AW. 
Common  Law— English  Statutes— Applicability. 

1.  English  statutes  passed  before  the  emigration  of  oar  ancestors, 
in  aid  or  amendment  of  the  common  law,  applicable  to  our  condition 
and  not  repugnant  to  our  institutions,  eonetitute  a  part  of  our  common 
law.     (Peery  v.  Fletcher,  43.) 

Common  Law — ^Adoption — ^Applicability. 

2.  The  common  law  as  it  existed  in  England  at  the  time  of  the 
settlement  of  the  American  colonies  has  been  adopted  so  far  only  as 
its  general  principles  were  suited  to  the  habits  and  conditions  of  the 
colonies  and  in  harmony  with  the  genius,  spirits   and  objects  of 


Index.  705 

American  inctitutions,  and  whether  common-law  mlee  will  be  followed 
strictly  depends,  where  no  vested  rights  are  actually  concerned|  upon 
the  extent  of  which  they  are  reasonable  and  in  consonance  with 
public  policy  and  sentiment.     (Peery  y.  Fletcher,  4S.) 

Conuaoii  Law — ^Adoption.  i 

3.  In  Oregon  the  common  law  of  England  was  adopted  as  it  ex- 
isted, modified  and  amended  by  the  English  statutes  passed  prior  to 
the  Revolution.     (Peery  v.  Fletcher,  43.) 

Bee  lafe  Estates,  2-A, 

CONCLUSIONS  OF  LAW. 

Conclusion  Admissible  as  to  Matter  Dlfllcalt  to  State  Otherwiflei 
See  Evidence,  Oi. 

C0NCLXTSIVENE88. 

See  Judgment,  4,  5. 

See  Appeal  and  Error,  7/' 

Of  State  Highway  Engineer's  Estimate. 
See  Highways,  1. 

City  Council's  Determination  aa  to  Benefits  fkom  Improremente. 

See  Municipel  Corporations,  S. 

'CONFIBMATION. 

Witbont  Objection  to  Confinnatlon  Questions  Beiiewabla 
See  Appeal  and  Error,  15. 

Service  of  Motion  to  Confirm  Unnecessary. 

See  Execution,  1. 

Notice  to  Confirm  Snl^ect  to  Bnle  of  Couxt 

See  Execution,  2. 

CONBIDEBATIOK. 

See  Fraudulent  Conveyances,  1. 

Evidence  as  to  Execution  and  Consideiration  of  Mortgage^ 

See  Corporations,  1. 

Necessity  of  Betum  of  Consideration. 
See  Belease,  1. 

CONSTITUTIONAL  LAW. 

Constitutional  Law— Impairment  of  Contract  Bight — ^Bedemption  of 
Mortgage. 

1.  Laws  of  1M7,  page  736,  amending  Section  248,  L.  O.  L.,  relating 
to  redemption  from  mortgage  sales,  is  inapplicable  to  mortgages  exe- 
cuted prior  to  enactment  thereof,  in  so  far  as  it  gives  mortgagor  who 
has  sold  property  right  to  redeem,  and  in  so  far  as  it  extends  period 
of  redemption  from  one  year  to  one  year  and  ten  days,  for  to  apply 
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ftmendment  to  such  nu^rtgagor  would  impair  contract  rights.     (Stat« 
ex  reL  v.  Horlburt,  84.) 

OONOTITDTION  OF  OBEOOK. 

Cited  and  Constroed  In  tliis  Volume. 
See  Table  in  front  of  this  Volume. 

OONSTBXTCnOK. 
€ee  Statutes,  1. 
See  Master  and  Servant,  1. 

EvideiDce  as  to  C(ni8tnicti<ni  of  Contract  by  Parties. 
See  Contracts,  1. 

Statutes  Slumld  not  be  Constmed  SetrospeetiTely  or  to  Interfere 
With  Jodldl&l  Proceedings. 

See  Statutes,  8. 

Oonstmction  of  Instmctioos  to  Jury. 
See  Trial,  4. 

CONTEMPT. 

See  Appeal  and  Error,  80. 

CONTBA0T8. 

Contracts— Vagne  Langnags— Construction  by  Parties— Eyldsnoe. 

1.  In  an  action  for  breach  of  contract,  the  court  properly  admitted 
evidence  of  its  practical  construction  by  the  parties  as  indicated  by 
their  conduct  to  explain  vague  and  uncertain  languagei  (Fletcher  t. 
Fischer,  205^) 

See  Escrows,  1. 

See  ETv^idence,  9. 

See  Exchange  of  Property,  2. 

See  Partnership,  4. 

See  Principal  and  Agent,  1-4. 

See  Specific  Performance,  8,  4. 

See  Statute  of  Frauds,  2,  3. 

Impairment  of  Contract  Bights. 
See  Constitutional  Law,  1. 

District  Attorney  XTnanthorized  to  Contract  for  Bm  vices  to  Ferret 
Out  Violations  of  Lignor  Law. 

See  Counties,  1,  2. 

Higbway  Oonstniction  Contracts 
See  Highways,  1-9. 

Exemption  Statute  Part  of  Contract  for  Building  BweiOIng; 
See  Homestead,  4.  • 

Action  on  Bond  for  Paving  Contracta. 
See  Municipal  Corporations,  ^ 
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Fraudulent  BepreeentaUona  of  SeUer'B  Agwlk 
See  Seles,  1. 

V 

Avoidaace  of  Oontract. 

Bee  Statute  of  Frauds,  3. 

Bescission  of  Contract. 

See  Vendor  and  Purchaser,  4. 

CONTBIBTJTORY  NEaUaENCB. 

See  Master  and  Servant,  12. 
See  Negligence,  2. 

COBPOAATIONa 

Corporations — ^Mortgages—Execution  and  Consideration—Evidence. 

1.  Mortgage  of  eorporation,  which  mortgage  plaintiff  purchased 
from  defendant  held  duly  executed  for  a  raluable  consideration. 
(Bobinson  v.  Phegley,  2/99,) 

Corporations— Mortgage— Assignment— Bights  of  Assignee. 

2.  Where  plaintiff  to  proteet  her  interests  in  a  corporation  pur- 
chased a  $6,000  note  and  mortgage  from  defendant  upon  representa- 
tion thai  he  was  owner  and  holder  in  his  own  right,  and  under  agree- 
ment that  plaintiff  was  to  pay  dollar  for  dollar  of  what  he  had  put 
into  the  property,  and  defendant  concealed  from  plaintiff  that  he  was 
to  have  and  did  receive  a  fee  of  |2,000  out  of  the  note  and  mortgage 
for  his  services  as  trustee,  held  defendant  will  be  required  to  pay  over 
to  plaintiff  the  |2,000,  though  the  mortgag>e  at  time  of  purchase  con- 
stituted a  valid  end  subsisting  lien  on  the  property  of  the  corpora- 
tion.    (Robinson  t.  Phegley,  299.) 

COSTS. 
C^Bts— Egnity. 

1.  In  a  suit  in  equity  for  an  accounting,  the  taxing  of  costs  is  a 
matter  within  the  discretion  of  the  trial  court  as  between  the  account- 
ing parties,  but  third  persons  m&de  defendants  for  the  sole  purpose  of 
attaching  property  in  their  hands  should  be  allowed  costs  on  dismissal 
of  the  complaint:  Section  567,  L.  O.  L.     (Bunnells  ▼.  Leffel,  342.) 

Costs— Where  Statute  Allows  Attorney's  Fee  It  must  be  Alleged  and 
Proven, 

2.  A  litigant  upon  whom  the  statute  confers  the  right  to  an  at- 
torney's fee  mnst  allege  the  amount  claimed  and  offer  evidence  in 
support  of  the  allegation,  notwithstanding  that  court  has  special 
knowledge  of  the  subject.     (State  of  Oregon  v.  Ganong,  440.) 

Costs — Successful  Party  must  File  Verified  Cost  Bill. 

3.  Costs  and  diebursements  cannot  be  allowed  a  successful  litigant 
unless  he  pleads  his  costs  and  disbursements  by  filing  a  verified  cost 
bill,  and  if  the  defeated  litigant  desires  to  contest  the  cost  bill,  he 
must  do  so  by  filing  verified  objections;  the  two  verified  papers  con- 
stituting the  pleadings.     (State  of  Oregon  v.  Ganong,  440.) 
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Costs— Mileage  for  Nonresideiit  Witnesses  ftom  State  Irine  Allowed. 

4.  The  court  properly  taxed  against  defendants  as  costs  single  mile- 
age from  the  state  line  to  the  place  of  trial  for  plaintiff's  witnesses, 
who  came  at  his  request  from  outside  the  state  without  being  sub- 
poenaed after  they  entered  the  state;  it  being  desirable  that  they 
should  testify  orally  to  the  jury,  in  view  of  the  conflicting  evidence. 
(Kohlhagen  v.  CJardwell,  610.) 

See  States^  1. 

OOUNTEBXJLAINL 

See  Equity,  2. 

COUNTIEa 

Counties — ^District  Attorney  XTnanthorized  to  Contract  for  Bezrlces 
in  Procoring  Evidence. 

1.  Laws  of  1915,  Chapter  141,  Section  24,  requiring  district  attor- 
neys to  prosecute  diligently  persons  violating  the  act  prohibiting 
the  sale  of  intoxicating  liijuors,  and  Section  25,  providing  for  pay- 
ment by  the  Ooonty  Court  of  expenses  and  disbursements  incurred 
therein  by  and  under  the  direction  of  the  district  attorney,  do  not 
authorize  a  district  attorney  as  the  county's  agent  to  make  a  specific 
contract  for  services  in  procuring  evidence  specifying  the  amoant 
the  county  shall  pay,  in  the  absence  of  statutory  provision  therefor, 
in  view  of  Section  937,  L.  O.  L.,  placing  the  contract  power  with  the 
Oounty  Court.  (Per  Johns  and  McBbii>e,  J  J.)  (Irwin  v.  ElamaAh 
County,  538.) 

Counties — District  Attorney  Unantliorized  to  Employ  Agents  to  Ferret 
Out  Violations  of  Liquor  Law. 

2.  The  words  "expenses  incurred  and  disbursements  made  by  and 
under  the  direction  of  district  attorney/'  in  Laws  of  1915,  Chapter 
141,.  Section  25,  have  reference  to  ordinary  expenses,  including 
amounts  actually  disbursed,  or  for  which  he  made  himseli  personally, 
liable,  such  as  hotel  bills,  railroad  fare,  etc.,  incurred  while  prosecut- 
ing violators  of  prohibition  law,  but  does  not  include  employment 
of  agents  by  the  month  to  travel  over  the  county  to  ferret  out  pos- 
sible offenders  and  gather  evidence.  (Per  Bennett,  J.)  (Irwin  t. 
Klamath  County,  5S8.) 

Action  Against  County  on  Construction  of  HSgliway. 
See  Highways,  1-^. 

C0UNT7  BOAOS. 
See  Dedication,  1. 
See  Municipal  Corporations,  1,  2^  3;  ^ 

COXTRTB, 

Courts— Rules  of  DedsloBr— United  States  Supreme  Court 

1.  The  state  Supreme  Court  will  accept  decision  of  United  States 
Supreme  Court  upon  a  question  arising  under  the  Constitution  of  the 
United  States,  though  logic  of  the  opinion  seem  questionable  to  state 
court.     (State  ex  rel.  v.  Hurlburt,  34.) 

Courts— Jurisdiction — ^Answer  to  Merits. 

2.  Where  defendant  answers  to  the  merits,  court's  .jurisdiction  over 
such  defendant  becomes  complete.     (Sweeney  v.  Jackson  County^  96.) 
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Courts— "JiiTMlctlon  of  the  Snbject  lCatt6Z^--How  Oonfeyred. 

3.  "Jurisdiction  of  the  sobjeet  matter"  means  anthority  of  the 
court  to  hear  cuid  determine  the  kind  of  case  presented,  is  conferred 
by  law,  and  lack  of  it,  under  Section  72,  L.  O.  L.,  cannot  be  waived. 
(Duncan  Lum.  Co.  ▼.  Willapa  Lum.  Co.,  386.) 

Courts — Jurisdiction  of  Person— How  Conferred. 

4.  Jurisdiction  of  a  person  sui  juris  depends  either  on  proper  ser- 
vice  of  summons  on  Ij^im  or  on  voluntary  appearance.  (Duncan  Lum. 
Co.  V.  Willapa  Lum.  Co.,  386.) 

Courts — ^'Jurisdiction^  X>ellned. 

5.  "Jurisdiction"  is  the  power  to  hear  and  decide.  (Balston  ▼• 
Bennett,  519.) 

May  Follow  Either  Old  or  New  Procedure  In  Opening  Highway. 
See  Highways,  11. 

Erroneous  Decree  of  Supreme  Court  cannot  be  Set  AsUiib  by  Suit  to 
Vscate. 

Bee  Judgment,  1« 

COVENAMTa 

Independent  Covenant. 

See  Yen-dor  and  Purchaser,  4. 

CBEDITOBS. 

6ee  Fraudulent  Conveyances,  2-4. 

CBIMINAI.  I.AW. 
Criminal  Iiaw— Time  of  Trial — Congested  Docket — ^Absent  Witness, 

1.  Indictment  returned  in  September  will  not  be  dismissed  for  fail- 
ure to  set  case  for  trial  during  October  term,  to  which  it  had  been 
postponed  on  oral  stipulation,  due  to  congested  condition  of  docket; 
and  where  motion  to  dismiss  was  not  filed  until  accused  had  received 
notice  that  trial  was  set  for-  December,  and  there  was  no  showing 
that  he  was  unprepared  because  of  absence  of  witness,  6r  who  wit- 
ness was,  whether  he  was  out  of  jurisdiction^  and^  what  he  would 
testify.     (State  v.  Bertschinger,  404.) 

cusTODT  OF  chiij>bcn; 

Bee  Divorce,  1-6. 

DAMAGES. 

Damages-r-lnterest — ^tTnUquldated  Claim. 

1.  Buyer  suing  seller  for  failure  to  deliver  is  not  entitled  to  inter- 
est on  his  damages.     (Duncan  Lum.  Co.  v.  Willapa  Lumi.  Co.|  386.) 

8ee  Death,  1. 

See  Fraud,  1. 

6ee  Principal  and  Agent,  3,  4. 

8ee  Sales,  3^  4. 


710  Index, 


Action  for  BroAoh  of  Contract. 
8ee  Sales,  2. 

DEATH. 

Deatb— Damages  BecoreraUe  TTniler  Employerg'  IdabiUty  Act  Lim- 
ited to  Prospective  Earnings. 
1.  Becoyery  for  death  under  Ehnployers'  liability  Act,  Section  4, 
is  limited  to  the  net  amount  which  decedent  would  probably  have 
saved  from  his'  earnings  considering  his  age,  health,  ability,  habits 
of  industry,  and  mental  and  physical  skill,  so  far  as  affecting  his 
capacity  for  earning  or  rendering  services  or  accumulating.  (Kontz 
V.  Smerson  Hardwood  Co.,  565.) 

Bee  Master  and  Servant,  10-13w 

DEOLABATIOKa 

Declarations  Against  Interest. 
Bee  Evidence,  1. 

DEDICATION. 

Dedicationr-^Oonnty  Boad»— Acceptance— Itaproyement. 

1.  Where  many  years  ^or  to  the  adoption  of  the  original  act  in- 
corporating municipality  a  highway  located  within  the  boundaries  of 
the  municipality  was  laid  out,  and  the  county  expended  money  in  im- 
proving the  road,  both  before  and  after  incorporation,  there  was  a 
dedication  and  aoeeptance  by  the  county  ■  constituting  the  highway  a 
regular  county  road.     (Cole  v.  City  of  Seaside,  65.) 

DEEDS. 
Deeds— Deliver7--Evidence. 

1.  In  suit  by  a  son  against  his  mother  and  the  other  children  of  her 
and  the  deceased  father  to  recover  the  home  farm  claimed  to  have 
been  d-eeded  to  him  in  consideration  of  his  agreement  to  support  his 
parents,  evidence  held  to  show  that  it  was  not  the  purpose  of  the 
parents  at  the  time  of  the  alleged  transaction  to  deliver  their  deed  to 
the  son  or  part  with  title  to  the  property.     (Houck  ▼.  'Houck,  281.) 

Deeds — ^Delivery. 

2.  Delivery  of  a  deed,  to  be  valid,  must  be  such  as  deprives  the 
grantor  of  the  possession  and  control  of  the  instrument.  (Houck  ▼. 
Houck,  28>1.) 

Deeds — ^Delivery— Bnxden  of  Proof. 

8.  In  suit  by  e  son  against  his  mother  and  the  other  children  of  her 
and  her  deceased  husband  to  recover  the  home  farm  claimed  to  have 
been  deeded  to  him  in  consideration  of  his  agreement  to  support  his 
parents,  the  burden  to  prove  delivery  of  the  deed  to  the  son  was  upon 
Mm.     (Houck  v.  Houck,  281.) 

Deeds— Delivery— Intention. 

4.  In  the  absence  of  intention  on  the  part  of  parents  to  deliver  to 
their  son  a  deed  to  the  home  farm  in  consideration  of  his  agreement 
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to  support  them,  there  wtm  no  deliyerr  of  the  deedb     (Houek  ▼.  Honeki 

Deposit  of  Deed  in  Bank  of  Vendors. 
See  Escrows,  1. 

Bigbt  to  malm  Bocemption  Against  Deed,  in  Fact  a  Mortgage^ 

See  Homestead,  2, 

A  Deed  Absolute  in  Form,  Wlien  a  Mortgage. 
See  Mortgages,  2-^. 

Presamiptlon  that  Deed  is  Absolute  may  be  Orercome  in  Sgultj* 
See  Mortgages,  6. 

IVliea  EYldence  is  Tusnffldent  to  aio>w  Abeoiute  Deed  a  Mortgage. 
See  Mortgages,  7. 


Inconsistent  Def  i 
See  Pleading,  4. 

See  Deeds,  1^ 


Oomplalnt;  Thougb  Demnirable^  Buffldent  Agalnft  Objeetlen  not 
Baised  Below. 

See  Pleading,  8. 

DBFABTUBS. 
See  Pleading,  8. 

DIfiBABMENT. 

See  Attorney  and  Client,  1-4. 

DI80BETI0N  OF  OOUBT. 

See  Appeal  and  Error,  19. 
See  Trial,  2. 

DI8MI88AI.  Ain>  KONBDIT. 

See  Appeal  and  Error,  13. 
See  Equity,  1,  2. 

Tbe  Granting  of  a  New  Trial  After  Time  Mmited  Does  not  Affect 
Judgment  of  Nonsuit. 

See  Abatement  and  Bevival,  !• 

DIS80I.X7TIOK. 

See  Partnership,  3r-5, 

DISTBIOT  ATTOBNEY. 

Unauthorised  to  €k>ntract  for  Services  in  Procnxing  Bvidenos^ 
See  CountieSi  1^  2^ 
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DIVOBCEi 

■ 

Divorce— DecUAons  Bevlewable— Order  Modifying  Decree  AwutUn^ 
Ctxstody  of  Infants. 

1.  An  order,  though  discretioncury,  granting  or  refusing  to  grant 
a  change  in  the  custodj  of  infants,  is  appealable.  (BfcKissiek  ▼• 
McKissick,  644.) 

DivDrce — Order  Befasing  Modiflcation  of  Decree  as  to  Oostody  of 
Child  B^Tlewable. 

2.  Order  refusing  motion  to  modify  decree  as  to  custody  of  child, 
necessarily  based  on  matters  occurring  after  divorce  decree,  which 
under  Section  756,  L.  'Q.  Lw,  is  conclusive  as  to  matters  occurring 
before  its  rendition,  is  reviewable.     (McEissick  v.  McKisaick,  644.) 

Divorce— Party  Seeking  Modiflcation  of  Decree  as  to  Custody  of 
Child  has  Burden  of  Proof. 

S.  The  defeated  party  in  divorce  seeking  modification  of  decree  as 
to  custody  of  child  has  the  burden  of  showing  something  by  reason 
of  which  the  established  status  should  be  disturbed.  (McKissick  v. 
McKissick,  644.)    s 


Divorce — In  Awarding  Custody  of  Children  Their  Welfare  Pmramoimt. 

4.  It  is  the  cardinal  principle  in  awarding  custody  of  children 
of  divorced  persons  that  the  interest  and  welfare  of  the  children  are 
paramount  to  the  rights  and  privileges  of  the  parents.  (McEissick 
V.  McEissick,  644.) 

Divorce— On  Custody  Awarded  Mother,  Placing  Children  in  Home 
With  Grandparents  Proper. 

5.  The  mother  to  whom  decree  of  divorce  awards  custody  of  child 
is  within  her  rights  and  duty  in  furnishing  it  with  a  suitable  home 
and  surroundings  with  her  parents;  she  finding  it  necessary  to  take 
employment  elsewhere  to  support  herself.  (McEissick  v.  McEissick, 
644.) 

Divorce — Modiflcation  of  Decree  Awarding  Custody  of  Children  to 
Mother  Properly  Denied. 

6.  The  motion  of  divorced  father  to  modify  decree  awarding  cus- 
tody of  child  to  its  mother  is  properly  denied;  he  not  showing  that 
mother  was  unfit  to  have  the  care  of  it,  or  that  its  condition  would 
be  improved  over  its  present  surroundings.  (McEissick  v.  McEissick, 
644.) 

DBAINAaS. 

Bee  Waters  and  Watercourses,  1,  3,  4t. 

EUiCTION. 
Election  Between  Dtfenssa. 
Bee  Pleading,  1,  2. 


.;^.Mh;' 


Bee  liif  e  Kstates,  !• 
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EMINENT  DOMAIN. 

Eminent  Domain— State  Iiiable  f  oi  Attorney's  Fee  Only  When  Alleged 
and  Proved. 

1.  In  view  of  Sections  577,  6860,  7424,  7434,  7442,  7448,  7459,  7495 
and  7503,  L.  O.  L.,  state  condemning  land  for  highway  is  liable  for 
attorney's  fees  nnder  Section  6868,  as  amended  by  Laws  of  1913,  page 
81,  providing  for  "reasonable  attorney's  fees  to  be  fixed  by  the  court 
at  the  trial"  only  where  the  attorney's  fee  is  alleged  and  proved  by 
defendant  and  tried  by  a  jury  where  the  other  facts  are  tried  by 
a  jury.     (State  of  Oregon  v.  Ganong,  440.) 

Eminent  Domalnr— State  can  Abandon  Proceeding  to  Condemn  Land. 

2.  In  state's  proceeding  to  condemn  land  for  highway,  court  had 
no  power  to  enter  a  judgment  compelliuff  payment  of  award,  sinte 
state  could  have  abandon^  proceeding.  (Btate  of  Oregon  v.  Ganong, 
440.) 

Eminent  Domain— Judgment  Provides  for  Costs  and  Disbursements 
Though  Proceeding  Abandoned. 

3.  The  trial  of  an  action  in  which  land  is  condemned  for  public  use 
is  followed  by  a  judgment  which  is  made  up  of  two  distinct  parts; 
one  relating  to  value  of  land  to  be  paid  for  in  event  land  is  actually 
taken,  the  other  relating  to  costs  and  disbursements  to  which  defend- 
ant is  entitled,  regardless  of  .whether  plaintiff  does  or  does  not  take 
the  land.     (State  of  Oregon  v.  Ganong,  440.) 

EMPLOYEES'  UABIUTT  ACT. 

See  Death,  1. 

See  Master  and  Servant,  10-13.  ' 

See  Negligence,  2. 

BQT7IT7. 

Eqnity— Bight  to  Volnntary  Nonsuit— Motion  Before  ''Trial" 

1.  In  view  of  Sections  45,  46,  102,  105,  109,  113,  114,  L.  O.  L., 
under  Section  182,  providing  that  nonsuit  may  be  given  against  a 
plaintiff  on  his  motion  at  any  time  before  trial  unless  a  counterclaim 
has  been  pleaded  in  defense,  made  applicable  to  suits  in  equity  by 
Section  410,  plaintiff  may  take  a  voluntary  nonsuit  after  a  demurrer 
has  been  filed  and  disposed  of;  the  hearing  on  demurrer  not  being  a 
**trlal"  within  the  meaning  of  Section  182,  which  refers  to  trial  on 
the  m<erit8  before  a  jury.  (State  of  Oregon  v.  Pacific  liive  Stock 
Co.,  196.) 

Equity— Bight  to  Voluntary  Nonsuit — Counterclaim. 

2.  In  suit  by  the  state  to  set  aside  and  cancel  deeds  to  state  lands 
on  the  ground  of  fraud,  affirmative  defenses  pleaded  by  defendant, 
insufficient,  considered  independent  of  the  original  bill,  to  give  de- 
fendant ground  for  affirmative  relief,  held  not  such  a  counterclaim  as 
to  prevent  plaintiff  from  taking  a  voluntary  nonsuit  before  trial 
on  the  merits  under  Section  182,  L.  O.  L.,  made  applicable  to  suits 
in  equity  by  Section  410.  (State  of  Oregon  v.  Pacific  Live  Stock 
Co.,  196.) 
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Equity — Equitable  P^cipleB. 

/3.  In  suit  in  equity,  equitable  rules  and  principles  have  full  foree» 
(Saling  y.  First  Nat.  Bank  of  Tillamook,  2d7.) 

Equity— ICaxini — Clean  Hands. 

4.  Plaintiff,  in  equity  suit,  must  come  into  court  witk  clean  liands. 
(Baling  V.  First  Nat.  Bank  of  Tillamook,  2d7.) 

Equity — Maxim. 

5.  He  who  seeks  equity  must  do  equity.  (Saling  v.  I^rst  Nat» 
Bank  of  Till&mook,  ^7.) 

Trial  of  Equity  Suit  in  Supreme  Court. 
See  Appeal  and  Error,  14. 

As  to  Allowance  of  Costs  in  Equity  Suitia 
See  Costs,  1. 

Presumption  that  Deed  is  Absolute  may  be  OTegfcomo  in  Equity. 

See  Mortgages,  6. 

ESCROWS. 

Escrows— Vendon'  Deposit  of  Deed  in  Bank — Complianee  with  Con- 
tract. 

1.  Deposit,  by  the  vendors  of  a  tract,  in  a  specified  bank,  of  deeds 
conveying  lots  to  buyers  of  such  lots  from  the  vendees  of  the  tract, 
held  a  full  compliance  by  the  vendors  with  their  agreement  to  place 
such  deeds  in  escrow  in  the  bank,  an  "escrow"  beinff  an  instrument 
importing  obligation  deposited  with  a  stranger  or  third  party,  to  b» 
held  until  the  performance  of  a  condition,  and  then  delivered^ 
though  the  time  given  to  some  of  the  lot  purcnasers  to  pay  extended 
the  time  beyond  the  contractual  foHir-year  period  of  payment  for  th» 
whole  tract.     (Mcpherson  v.  Barbour,  509.) 


See  Judgment,  2,  3. 

See  Municipal  Corporations,  4. 

EVICTION. 

See  Landlord  and  Tenant,  1. 

EVIDENCB. 
Evidence — ^Workmen's  Compensation — Declarations  Against  Interest. 

1.  In  an  action  under  the  Employers'  Liability  Act  for  personal 
injuries  sustained  by  being  caught  by  an  unguarded  shaft  on  a  cater- 
pillar engine,  evidence  by  plaintiff  that  after  the  injury  defendant 
came  to  him  and  said  he  nad  fixed  the  machine  by  putting  a  box  over 
it  was  admissible  as  a  declaration  against  interest  m  view  of  Section 
727,  eubdivision  2,  L.  O.  L.     (Franklin  v.  Webber,  161.) 

Evidence— Judicial  Notice. 

2.  The  courts  will  take  judicial  notice  of  the  natural  conditions  ot 
visibility  early  in  the  morning,  as  shown  by  the  almanac.  (Fnllor  t* 
Oregon- Wash.  B.  ft  N.  Co.,  leo.) 
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Eyldencd— Written  Contract— Sales— NegotUttons. 

3.  Where  written  order  conBtituted  complete  contraofc,  evidenee  of 
letters  and  telephone  conversation  between  the  parties  during  the  nego- 
tiations, whereby  it  was  agreed  that  terms  should  be  different  from 
those  contained  in  the  written  instrument  subsequently  signed,  was 
not  admissible.     (Duncan  Lum.  Co.  v.  Willapa  Lum.  Co.,  ^6.) 

EYldence — ^Biiles  of  Employear  not  Printed  may  be  Bliown  by  Parol. 

4.  Anyone  knowing  the  rules  regulating  employment  and  duties 
of  operatives  in  a  factory  may  testify  thereto,  they  not  being  written 
or  printed  and  the  law  not  requiring  that  they  should  be.  (Kuntz  v. 
Emerson  Hardwood  Co.,  565.) 

Evidence— Admission  in  Brief  Binding  Only  as  to  Parties  to  Iaitlg»- 
tion. 

5.  An  allegation  in  a  brief  could  bind  only  the  parties  to  the 
litigation,  and  not  another  party  for  whom  one  of  the  attorneys  who 
prepared  the  brief  was  counsel.     (Welch  v.  Johnson,  5&1.) 

Evidence— Conclusion  Admissible   as  to  Matter   Difficult  to   State 
Otherwise. 

6.  In  an  action  on  a  note,  which  defendants  claimed  to  have  paid 
by  the  delivery  of  butchered  hogs,  it  was  not  error  to  permit  plain- 
tilTs  bookkeeper  to  testify  that  when  she  returned  to  the  shop  it 
would  have  been  impossible  for  her  to  have  overlooked  36  hogs,  the 
number  claimed  to  have  been  delivered,  had  they  been  there,  though 
the  testimony  was  in  some  sense  a  eon-elusion.  (Kohlh-agen  v.  Oard- 
well,  610.) 

Evidence-^Ezperiment  to  Determine  Capacity  of  Wagons  in  Carrying 
Hogs. 

,  7.  In  an  action  on  a  note  claimed  to  have  been  paid  by  defendants 
by  the  delivery  of  36  butchered  hogs,  testimony  as  to  an  experiment 
in  loading  hogs  on  wagons,  such  as  defendants  claimed  had  been  used 
in  the  delivery,  introduced  by  plaintiff,  held  admissible,  in  so  far  as 
it  had'  any  effect  at  all.     (Kohlhagen  v.  Cardwell,  610.) 

Evidence — ^Admission  by  Maker  of  Note  Competent  Against  Stake- 
holder Claiming  Bond  for  Maker. 

8.  Any  admission  or  claim  by  makers  of  a  note  in  regard  to  the 
point  whether  certain  bonds  were  received  by  the  payee  bank  in  part 
payment  held  admissible,  as  against  a  disinterested  stakeholder  claim- 
ing title  to  a  bond  against  the  bank  for  the  makers.  (Fajmers  Sb 
Fruit-Growers'  Bank  v.  Davis,  655.) 

See  Appeal  and  Error,  2,  7. 

6ee  Contracts,  1. 

See  Corporations,  L 

See  Deeds,  1. 

See  Highways,  2. 

See  Master  and  Serv&nt,  2,  4,  5,  1(X-13. 

See  Mortgages,  5,  7. 

See  Municipal  Corporations,  6. 

See  Partnership,  1. 

See  Principal  and  Agent,  3,  4. 

See  Reformation  of  InstrumentS|  8« 

See  Sales,  2,  5,  6. 

See  Trial,  2,  S. 


716  Index. 

Bebuttal  Testimony. 

See  Appeal  and  Error,  19.  < 

Distxict  Attorney  Unauthorized  to  Oontract  for  Servlcee  in  Proenrinff 
Evidence. 

See  Counties,  1,  2. 

Wlien  Evidence  Sustains  Conviction  of  TJsixig  Pnzv^nets  TTnlawf ully. 
See  Fish,  1. 

Of  Posting  Notices  for  Establlsliment  of  Highway  Soffldenti 
See  Highways,  12. 

Sufficient  to  Authorize  Correction  of  Survey. 
See  Public  Lands,  1. 

Bvldenoe  as  to  Part  Performance. 
See  Specific  Performance,  1,  2. 

When  Dvldence  Shows  Sale  in  Cross. 

See  Vendor  and  Purchaser,  I. 

When  Evidence  ffliows  No  Fraudulent  Eeiiresentations. 
See  Vendor  and  Purchaser,  2. 

EXCEPTIONS,  BILL  OF. 

Exceptions,  BUI  of-— Sufficiency  of  Bill  Containing  Transcript  of  All 
the  Evidence. 

1.  Bill  of  exceptions  portraying  all  proceedings  of  the  trial,  and 
certified  to  by  the  trial  judge,  to  which  a  transcript  of  all  the  evi- 
dence was  attached,  held  sufficient.  (Farmers  &  Fruit-Growers'  Bank 
V.  Davis,  655.) 

EXCHANCE  OF  PBOPEBTT.  \ 

Exchange  of  Property— ''Barter." 

1.  A  "barter"  or  ''exchange  of  properties"  occurs  where  one  article 
is  exchanged  for  another;  no  price  in  money  being  fixed  upon  either. 
(Hartwig  v.  Bushing,  6.) 

Exchange  of  Property— Time  for  Adjusting  Commissions  Identical 
With  Period  for  Making  Exchange. 

2.  Contract  for  exchange  of  properties,  though  providing  that  it 
may  be  declared  canceled  if  a  satisfactory  adjustment  of  the  real 
estate  agent's  commission  cannot  be  effected,  not  providing  any  time 
therefor,  time  for  adjustment  is  identical  with  the  period  named  for 
making  the  exchange.     (Kaufman  v.  Hastings,  623.) 

EXECUTION. 

Execution — Service  of  Motion  to  Confirm  Sale  Unnecessary. 

1.  Section  241,  subdivision  2,  L.  O.  L.,  as  amended  by  Laws  of  1917, 
page  64,  requires  the  court  to  allow  the  order  confirming  sale,  unless 
upon  hearing  it  satisfactorily  appears  that  the  sale  proceedings  were 
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subfltantially  irregular  to  tbe  probable  injury  of  the  objector,  And  ser- 
vice upon  the  judgment  debtors  of  a  motion  to  confirm  is  not  required 
by  statute,  and,  where  tbey  had  knowledge  of  the  final  decree  dire«t- 
ing  sale,  they  cannot  be  heard  to  complain  of  not  being  served. 
(Roseburg  Nat.  Bank  v.  Camp,  33&.) 

Ezecntion — ^Notice  to  Conflsm  Sale  of  Land  Subject  to  Bnle  of  Cooxt. 

2.  A  court,  granting  an  order  of  confirmation  of  sale  of  real  prop- 
erty, may  construe  its  own  rules  as  to  requiring  service  of  motion  to 
confirm  sale  of  real  property  upon  the  judgment  debtor.  (Boseburg 
Nat.  Bank  y.  Gamp,  339.) 

EXEMPTION. 

cnaimlng  Exemption  from  Judicial  Sale. 
See  Homestead,  1-4. 

FAOTOBS. 

Factors — ^Btokers — Status  of  Sales  Agent. 

1.  Sales  agient  for  cereal  manufacturers,  as  to  «  stock  of  goods 
kept  in  a  particular  city,  from  which  sales  were  made,  held  a  factor, 
while  as  to  shipments  made  from  another  point  where  the  manufac- 
turer's mill  was  located  he  was  a  broker,  having  been  in  both  classes 
of  transactions  an  agent  acting  on  a  del  credere  commissioui  since  ke 
guaranteed  all  accounts.     (Fletcher  v.  Fischer,  205.) 

FAOTOBY  ACT. 

Bee  Master  and  Servant,  10-ld. 

FEDEBAL  EMPLOYEBS^  UABIUTY  ACT. 

See  Negligence,  L 

FINBINOa 

See  Appeal  and  Error,  33. 


Flsh^-Wlien  Evidence  Sustains  Conviction  of  TTsing  Purse-nets  Unlaw- 
lully. 

1.  Where  parties  convicted  of  violating  Laws  of  1917,  page  403,  Sec- 
tion 2,  stipulated  that,  in  purse-net  fishing,  removing  the  net  from  the 
water  and  emptying  it  of  the  catch  of  fish  is  a  necessary  part  of  the 
fishing  operation,  one  permitting  his  seine  to  drift  with  the  tide  across 
the  dead-line  into  the  forbidden  territory,  and  there  causing  same  to 
be  lifted  from  the  water  to  the  vessel,  is  guilty  of  violation  of  such 
statute,  although  the  fish  entered  the  seine  outside  of  the  forbidden 
territory  and  the  seine  was  closed  before  drifting  across  the  line. 
(State  V.  Marco,  333.) 

FBAtJD. 
Fraud— Bl£^t  to  Becover— Injury. 

1.  The  seller  of  furniture  in  a  rooming-house  to  one  who  paid  in 
cash  and  note  secured  by  mortgage  could  not  recover  damages  from 
the  purchaser  and  another,  charged  to  have  eonspired  to  ereate  a  pre- 
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tended  security,  by  exeention  of  mortgage  without  actnal  eoxi8ider»> 
tion,  unless  he  suffered  some  injury.    (Martin  v.  Moreland^  dl,) 

See  Partnership,  3. 

See  Belease,  1. 

Fraudulent  BepreeectatioiiB  of  Seiner's  Aipeiit. 
Gee  Sales,  1. 

FBAUDB,  STATUTE  OF. 

See  Stfliute  of  Fraud«. 

FBAXTDULEMT  CONVmrAKOBS. 

Fraudulent  OonTeyances— Bulk  Sales  Law— AppUcabllltF— Ooiuddenk- 
tlon— "Sale.'' 

1.  Construed  as  a  whole,  bulk  sales  law  (Sections  6069-6072, 
L.  O.  L.),  applies,  not  only  to  sales  for  money,  but  also  to  sales  for 
property  measured  in  money;  "sale  or  transfer"  beinjg  spoken  of,  and 
direction  being  given  for  acts  "before  paying  or  delivering  *  *  any 
part  of  the  purchase  price  or  consideration,"  (Hartwig  ▼•  Bush- 
ing, 6.) 

Fraudulent  OonTeyances— Bulk  Sales  Iaw. 

a  Bulk  sales  law  (Sections  6069-^072,  L.  0.  Ix)  is  not  limited  to 
protection  of  mercantile  creditors  only;  it  speaking  of  "all  of  the 
creditors,"  "all  of  his  creditors,"  and  "any  and  all  creditors."  (Hart- 
wig  V.  Bushing,  6.) 

Fraudulent  OonvqyaJM?ea    Bulk  Sales  Law— Creditors  Entitled  to  No- 
tice. 

3.  Bulk  sales  law  (Sections  6069-6072,  L.  O.  L.)  requires  notice  to 
creditors  whose  demands  are  not  yet  due;  statement  required  of  seller 
being  of  all  creditors,  with  amount  of  indebtedness  due  or  owing,  or 
to  become  due  or  owing/    (Hartwig  v.  Bushing,  6.) 

Fraudulent  OonToyances— Bulk  Sales  Law—Bemedy  of  Creditors — 
Purchaser  from  Graateo. 

4.  A  sale  without  compliance  with  bulk  sales  law  being  by  provi- 
sion of  Section  6070,  L.  O.  L.,  conclusively  presumed  fraudulent  and 
void,  a  trust  in  favor  of  creditors  of  the, seller,  he  being  without 
assets  and  they  having  reduced  their  claim  to  judgment,  entitling 
them  to  equitable  remedy,  will  be  impressed  on  land  obtained  by  the 
buyer  of  the  stock  of  goods  in  exchange  therefor,  and  then  conveyed, 
to  others  without  consideration.     (Hartwig  vr  Bushing,  6.) 

GOOD  FAITH. 
See  Partnership,  2. 

OOVEBNOB. 

Snoceesion  to  Office  in  Case  of  Dekth  of  Covsmor. 
See  States,  1. 

QBAin>PAB£NTS. 

Placing  Children  in  Homo  WLtk  Grandparents  Ptoper. 
See  Divorce,  5. 
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HABMLES6  EBfiOS. 

Bee  Appeal  and  Error,  6,  18. 

HIOHWATBw 

Hl^ways— OonBtrnctlon  Contract— GonclusiTeneBf  of  Engineer's  Etiti- 
mate. 

1.  Stipulation  in  road  building  contract  that  state  highway  engi- 
neer's estimate  as  to  work  done  and  value  therefor  to  be  paid  by 
county  is  of  essence  of  contract,  and  in  absence  of  fraud  or  gross 
mistake  implying  bad  faith  or  failure  to  exercise  honest  judgment  is 
binding  upon  both  parties  as  to  disputes  subsisting  and  open  to  arbi- 
tration.    (Sweeney  v.  Jackson  County,  06.) 

Sigbways— Constraction — State   Highway  Engineer's   Estlniate— Er- 
rors—4lnlllciency  of  Bvldence. 

2.  Evidence  held  to  show  such  gross  and  palpable  errors  in  classify- 
ing and  estimating  the  amount  of  work  performed  under  road  build- 
ing contract  making  state  highway  engineer's  estimate  final,  that  it 
was  impossible  for  state  highway  engineer's  final  estimate  to  be  the 
Testtlt  of  the  exercise  of  honest  judgment.  (Sweeney  y.  Jackson 
County,  96.) 

Highways— Oonstmctioii— State  Highway  Bnginieei's  Estlxnate— £r. 
rors — Correction. 

8.  Where  state  highway  engineer's  final  estimate  of  work  performed 
under  contract  making  such  estimate  final  showed  such  gross  and 
palpable  errors  that  it  was  impossible  for  result  to  be  the  exercise  of 
honest  judgment,  the  estimate  should  be  set  aside  and  corrected. 
(Sweeney  v.  Jackson  County,  96.) 

Highways — Constructloa — Contractor's  Oompeasatloa — ^Engineer's  Esti- 
mate—Errors. 

4.  State  highway  engineer's  estimate  of  work  performed  under  eon- 
'tract  making  such  estimate  final  is  only  prima  facie  correct,  and  where 
it  appears  that  that  estimate  is  not  fair,  and  is  result  of  reports  of 
in-competent  subordinates  and  not  of  an  impartial  hearing  and  deter- 
mination, equity  will  set  aside  estimate  and  determine  contractor's 
compensation.     (Sweeney  v.  Jackson  County,  96.) 

Highways — Constmction — Compensation  of  Contractor— Extra  Work. 

5.  Where  contract  contemplated  work  to  be  performed  during  sum- 
mer, but  because  of  right  of  way  complications  contractor  was  re- 
•quired  to  postpone  work  until  winter  months  and  because  thereof 
And  by  reason  of  change  of  plane  was  required  to  do  considerable 
work  not  contemplated  by  contract,  he  could  recover  therefor  under 
stipulation  in  contract  providing  for  additional  compensation  for 
extra  work.     (Sweeney  v.  Jackson  County,  96.) 

Highways— Constmction  of  Contract— 'Tarth." 

6.  The  word  "earth,"  within  highway  construction  contract  pro- 
Tiding  for  contractor's  compensation  for  removal  thereof  embraced 
clay,  sand,  loam,  gravel  and  all  hard  material  that  can,  in  opinion  of 
engineer,  be  reasonably  plowed,  and  all  earthy  matter  or  earth  con- 
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taining  loose  stonea  or  boulders  intermixed  and  all  other  material 
that  does  not  come  under  the  classification  of  h«,rd-pan|  loose  rock, 
solid  rocky  shell  rock  and  solid  rock  borrow.  (Sweeney  T.  Jackson 
County,  d6.) 

Hlgbways — ^Constmction  of  Contract — '^Hard-paiL'* 

7.  The  term  "hard-pan,"  within  road  building  contract  providing 
for  contractor's  compensation  for  removal  thereoff,  includes  material, 
not  loose  or  solid  rock,  that  cannot  in  the  opinion  of  the  engineer  be 
reasonably  plowed  on  account  of  its  own  inherent  hardness.  (Sweeney 
Y.  Jackson  County,  d6.} 

Highways  — Coxutxuction     of     Contract  —  *<EartlL**  — '<HaKid-p«n''  — 
"Adobe.*' 

8.  Where  road  building  contract  provides  for  compensation  for 
removal  of  "earth"  and  "hard-pan"  but  not  for  "adobe,"  and  where 
there  was  evidence  thtlt  adobe  could  not  be  practically  plowed  ot 
blasted  out,  adobe  will  not  be  classed  as  earth  or  hard-pan,  and  con- 
tractor will  be  given  reasonable  cost  of  excavating  it.  (Sweeney  v. 
Jacksoif  County,  96.) 

Highway*— Contracts— Action. 

9.  In  an  action  by  a  highway  contractor  against  a  county,  evi- 
dence hM  sufficient  to  establish  his  claim  for  additional  compensa* 
tion,  etc.     (Sweeney  v.  Jackson  County,  96.) 

Highways — Saying  Claase  of  Bepealing  Statute  PresexTef  All  Boad 
Improvements  Pending. 

10.  The  saving  clause  of  the  County  Bead  Act  of  May,  20,  1917,  pro- 
viding that,  notwithstanding  repeal  of  existing  statutes,  such  statutes 
should  continue  ih  force  for  purposes  of  completion  of  any  highway 
proceedings  previously  instituted,  covers  the  case  of  a  highway  pro- 
ceeding instituted  under  Laws  of  1903,  page  264,  Section  11  (Sections 
6284-6286,  L.  0.  L.),  the  intention  of  the  legislature  having  been 
to  preserve  all  pending  proceedings  for  establishment  of  roads.  (Bice 
V.  Douglas  County,  551.) 

Highways— When  Court  Opening  Highway  may  Follow  Old  or  New 
Procedure.  , 

11.  In  view  of  the  saving  clause  of  the  highway  statute  of  May  20, 
1917,  after  the  going  into  effect  of  such  new  statute,  repealing  prior 
atatutee,  the  County  Court,  in  opening  a  county  road,  could  follow 
either  the  old  or  the  new  procedure  in  a  pending  proceeding  instituted 
under  the  old  statutes.     (Bice  v.  Douglas  County,  551.) 

Highways— When  Evidence  of  Posting  of  Notices  for  Establitfiing 
Highway  Snf&cient. 

12.  In  a  proceeding  to  establi&h  a  county  road,  instituted  under 
Laws  of  1909,  page  264,  Section  11  (Sections  6284-^280,  L.  O.  Ll),  and 
continuing  under  the  new  and  repealing  statute  of  May  20,  1917 
(Laws  1917,  p.  588),  posting  of  notices  in  three  public  and  con- 
spicuous places  in  the  vicinity  of  the  road,  and  one  on  the  bulletin- 
board  at  the  county  courthouse,  held  a  compliance  with  law,  so  that 
an  affidavit  stating  that  one  copy  of  the  notice  was  posted  in  a  public 
and  conspicuous  place  near  the  center  of  the  proposed  road  was  suffl- 
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cient  proof,  the  center  of  a  road  being  a  point  in  the  middle  of  the 
road  equidistant  from  the  termini.     (Biee  v.  Douglas  County,  551.) 

Highways— When  Notes  of  Viewers  and  Surveyor  Solllcleiyt. 

13.  Where  field-notes  of  the  county  surveyor  and  viewers  of  a  pro- 
posed county  road  showed  the  beginning  point  and  terminus  of  the 
road,  and  every  angle,  direction  and  distance  between  the  point  of 
beginning  and  the  terminus,  their  j)reliminary  report  substantially 
complied  with  the  act  of  May  20,  1917  (Laws  1917,  p.  588),  and  the 
road  was  duly  established  by  order  to  that  effect;  the  placing  of  per- 
manent monuments,  etc.,  not  being  necessary  to  constitute  the  road 
a  public  highway,  while  failure  to  make  final  survey  and  to  monument 
the  road  does  not  avoid  the  order  of  establishment.  (Bice  v.  Douglas 
County,  551.) 

Highway— Bight  to  Bevlew  Establishment  not  Waived  by  Appeal 
from  Assessment. 

14.  The  right  to  review  proceedings  to  establish  a  county  road  or 
highway  is  not  waived  by  an  appeal  from  the  assessment  of  damages 
to  premiaes  through  which  the  road  Ib  laid  out.  (Bice  v.  Douglas 
County,  551.) 

Highways — ^Qualification  of  Viewers  Snfllciently  Shown  by  Beport. 

15.  The  recital  in  the  report  of  viewers  of  a  proposed  county  road 
or  highway  that  before  commencing  their  labors  they  took  an  oath 
faithfully  and  impartially  to  discharge  the  duties  of  their  appoint- 
ment is  sufficient  showing  tliat  the  viewers  qualified  as  required. 
(Bice  ▼.  Douglas  County,  551.) 

In  Case  OondemnatiLon  Proceedings  are  Abandoned  by  Stato. 
See  Eminent  Domain,  E,  3. 

Filing  Beport  of  Establishment  of  Highway  Day  Af tec  Holiday  is 
Suifioient. 

Bee  Time,  1« 

HOLIDAT. 

ruing  of  Beport  Establishing  Highway  Day  After  Holiday  la  Snffl- 
dent. 

See  Time,  L 

HOMESTEAD. 

Homestead — ^When  Owner  of  Homes^ad  Erecting  House  Thereon  and 
Entering  It  can  Claim  Exemption. 

1.  Under  Section  221,  L.  O.  L.,  declaring  family  homestead  exempt 
from  judicial  sale  for  satisfaction  of  any  judgment,  and  requiring 
only  that  it  must  be  the  actual  abode  of,  and  owned  by,  such  family, 
or  a  member  thereof,  and  Section  224,  providing  that  when  an  ofiScer 
shall  levy  on  it  the  owner  may  ;iotify  him  that  he  claims  it  as  his 
homeatead,  tho  owner  of  land,  a  member  of  a  family,  contracting  for 
erection  of  a  house  thereon,  while  living  with  her  family  on  rented 
premises,  but  moving  into  the  house  before  foreclosure  of  liens  for 
labor  and  material  entering  into  it,  may  claim  exemption  against 
execution  on  foreclosure  decree,  having  done  nothing  to  lose  or  waive 
homestead  right.  (Paulson  v.  Hurlburt,  419.) 
98  Or.  —40 
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Hoxnasteadr— Bigbt  to  Olalxn  Against  Deed  Ui  Fact  a  Mortgage. 

2.  One's  riglit  to  claim  homestead  exemption  is  not  affected  by  her 
executing  en  instrument  on  its  face  an  absolute  conveyance  of  the 
property;  it  being  accompanied  by  a  defeasance  in  writing  showing 
it  was  a  security  as  to  certain  claims,  and  so  constituted  a  mortgage, 
not  divesting  title  from  grantor.     (Paulson  v.  Hurlburt,  419.) 

Homestead — ^Exemption  Statute  Applying  to  Decrees  not  Affected  liy 
Codification. 

8.  The  homestead  exemption  statute  does  not  lose  its  natural 
effect^  standing  by  itself,  as  a  remedial  statute,  of  applying  to  de- 
crees, though  in  terms  exempting  from  judicial  sale  for  satisfaction 
of  any  judgment,  because  put  in  Sections  221-226,  L.  O.  L.,  while 
Section  415  provides  that  Sections  213-220,  which  apply  to  the  con- 
stituent elements  Of  executions,  and  Sections  227-^25^,  which  cover  ex- 
emptions as  they  were  codified  before  enactment  of  the  homestead 
statute,  shall  apply  to  enforcement  of  a  decree,  so  far  as  its  nature 
may  require  or  admit  of  it.     (Paulson  v.  Hurlburt,  41^.) 

Homestead-— Exemption  Statute  Becomes  Part  of  Contract  for  Bnlld- 
Ing  Dwelling. 

4.  The  homestead  exemption  statute,  Sections  221-226,  L.  O.  L., 
existing  when  contract  for  erection  of  a  dwelling  is  made,  enters  into 
it,  and  so  makes  it  part  of  the  contract  that  exemption  may  be 
claimed  against  execution  on  decree  foreclosing  lien  for  labor  and 
material  entering  into  the  building.     (Paulson  v.  Hurlburt,  419.) 

HUSBAND  Am)  WIFB. 

Contract  of  Married  Man  Relating  to  Realty  Snf  oroeable  Against  HlOL 
See  Specific  Performance,  4. 

IDEM  SOKAHa 
See  Names,  1. 

IMPBOVEMENT& 
See  Dedication,  1. 
See  Municipal  Corporations,  d-5. 

Olty  Council's  Detennlnation  as  to  Benefits  OondnslTOi 
See  Municipal  Corporations,  8. 

INCONSISTENT  STATEMENTSw 

See  Pleading,  2. 

INDEPENDENT  COVENANT. 

See  Vendor  and  Purchaser,  4. 

INJUNCTION. 

See  Appeal  and  Error,  20^-30. 

INNOCENT  PUBCHASEBb 

See  Attachment,  1. 
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INSTBUOnONBi 

{See  InBtirance,  1. 

(See  Master  and  Servant,  7. 

See  Principal  and  Agent,  1. 

See  Sales,  1. 

See  Trial,  1,  a,  4. 

See  Waters  and  Watereounes,  1,  3,  4. 

OreXTBANOB. 
Xnsuraace— Authority  of  Agent  to  BocaiTo  Premiums— InstnictlonB. 

1.  An  infltruetion  relative  to  authority  of  a  general  state  agent  of 
An  inenrance  company  to  accept  payment  of  premiums,  "but  you  are 
further  instructed  that,  if  the  officers  had  an  opportunity  to  inform 
themselves  of  the  facts  and  circumstances  *  *  and  failed  to  do  so,  it 
would  be  equivalent  to  such  knowledge,"  was  erroneous,  being  too 
broad;  the  mere  opportunity  to  acquire  knowledge  not  being  equiva- 
lent to  knowledge.     (Hinkson  v.  Kansas  City  Life  Ins.  Co.,  4730 

Inflnrance— Anthozlty  of  Agent — Payment  of  Premiums. 

2.  Where  an  insurance  company  ratified  the  unauthorized  act  of  a 
general  state  agent  in  accepting  notes  in  payment  of  premiums  and 
granting  extensions,  it  became  a  question  of  fact  as  to  whether  the 
company,  by  such  acta  and  conduct,  had  authorized  end  empowered 
the  general  agent  to  make  and  accept  other  premium  notes  and  grant 
other  extensions.     (Hinkson  v.  Kansas  City  Life  Ins.  Co.,  473.) 

Insurance— Authority  of  Agent — Question  for  Jury. 

3.  In  an  action  against  an  insurance  company  to  recover  premiums 
paid,  where  insurance  company  had  cancelled  the  policies,  whether 
defendant's  general  state  agent  had  apparent  authority  to  accept 
premium  notes  and  grant  extensions,  contrary  to  the  provisions  of  a 
life  policy,  held  for  the  jury.  (Hinkson  v.  Kansas  City  Life  Ins.  Co.. 
473.) 

Insurance — Ufe  Insurance— Failure  to  Pay  Premiums. 

4.  Where  the  premium  on  a  life  insurance  policy  is  not  paid  when 
due,  and  the  payment  thereof  is  not  waived  or  extended  by  the  in- 
surer, the  insurer  may  cancel  th<e  policy  and.  retain  premiums  paid. 
(Hinkson  v.  Kansas  City  Life  Ins.  Co.,  473.) 

Insurance— IJfe    Insurance— Failure    to    Pay    Premiums — ^Lapse    of 
Policy. 

5.  If  a  renewal  premium  was  paid  or  extended  by  the  execution  of 
a  premium  note,  and  such  note  was  not  paid  at  maturity  or  at  time  to 
which  it  was  extended,  if  extended,  the  insurer  could  cancel  the 
policy.     (Hinkson  v.  Kansas  City  Life  Ins.  Co.,  473.) 

Insurance — ^Failure  to  Pay  Premiums. 

6.  A  policy  of  life  insurance  automatically  lapses  without  any 
further  action  on  the  part  of  the  insurer,  if  the  insured  fails  to  pay 
a  premium  when  the  same  becomes  due,  and  within  the  time  allowed 
by  the  terms  of  the  policy.  (Hinkson  v.  Kansas  City  Life  Ins.  Co., 
473^} 
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Insurance — Life  Insurance — Time. 

7.  Time  is  of  the  essence  of  a  life  insurance  contract,  and  if  in- 
sured fails  to  perform  any  condition  on  the  date  when  it  is  due  to  be 
performed,  then,  without  any  further  notice  or  e/ct  of  the  insurer, 
the  policy  lapses  automatically,  where  no  leeway  or  days  of  grace 
are  allowed  the  insured.     (Hinison  v.  Elansas  City  L«ife  Ins.  Co.,  473.) 

Insnrance — ^Insurance  Agent's  Authority— Beceivi^  Premiums. 

8.  To  establish  that  an  agent  outside  of  the  home  office  of  the 
insurance  company  had  authority  to  accept  renewal  |Nremiums  on 
behalf  of  the  company,  it  must  be  proved  that  either  such  agent 
was  actually  authorized  by  insurance  company,  or  by  his  contract 
from  the  home  office,  or  that  tho  insurance  company  represented  or 
held  out  the  agent  as  having  the  authority;  and  also  that  the  insured 
knew  of  and  relied  on  the  representations.  (Hinkson  ▼.  Kansas  City 
Life  Ins.  Co.,  473.) 

Insurance — ^Authority  of  Agent — ^Batlflcation  of  Unauthorised  Act. 

9.  No  payment  of  premiums  to  other  than  an  authorized  agent  of 
an  insurance  company,  or  one  held  out  as  having  authority,  can  be 
considered  as  a  valid  premium  payment,  unless  the  same  was  actually 
received  by  and  consented  to  and  ratined  by  the  insurer.  (Hinkson 
v.  Kansas  City  Ldfe  Ins.  Co.,  473.) 

Insurance — ^Agency^Proof — Declarations  of  Agent. 

10.  A  declaration  or  statement  made  by  an  agent  of  an  insurance 
company  to  the  effect  that  he  is  authorized  to  collect  premiums  is  of 
no  effect  and  not  binding  upon  the  company.  (Hinkson  v.  Kansas 
City  Life  Ins.  Co.,  473.) 

Insurance — Wrongful  Cancellation  of  Policy— Becoyery  of  Premiums — 
Amount. 

11.  If  an  insurance  company  wrongfully  declared  a  policy  forfeited 
and  refused  to  accept  a  premium  when  duly  tendered,  the  insured 
may  consider  the  policy  at  an  end  and  bring  an  action  to  recover 
the  just  value  of  the  policy,  in  which  case  the  measure  of  damages 
is  the  amount  of  premiums  paid  with  interest  on  each  from  the  time 
it  was  made.     (Hinkson  v.  Kansas  City  Life  Ins.  Co.,  473.) 

Insurance — ^UmitaUon  of  Authority— Validity. 

12.  Provisions  in  a  life  insurance  policy  to  effect  that  agents  shall 
not  have  authority  to  collect  renewal  premiums,  and  that  company 
shall  not  be  responsible  for  act  of  agent  in  accepting  notes  and 
extending  payment  thereon,  are  valid  and  binding  between  the  in- 
surer and  the  insured.     (Hinkson  v.  Kansas  City  Life  Ins.  Co.,  473.) 

Insurance — ^Idmitatlon  of  Authority  of  Agent — ^Waiver. 

13.  Provisions  in  a  policy  of  life  insurance  limiting  authority  of 
agent  and  providing  that  agent  has  no  authority  to  accept  renewal 
premiums  or  accept  notes,  or  grant  extensions,  etc.,  mlly  be  waived 
or  modified  by  the  insurer.  (Hinkson  v.  Kansas  Ctij  Life  Ins.  Co., 
473.) 

Insurance— Application  for  Liability  Policy  Presumably  for  Ordinary 
Policy. 

14.  Where  application  was  made  for  employer's  liability  policy  with- 
out going  into  any  details  as  to  the  conditions  to  be  pieced  in  the 
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policy,  it  will  be  presuined  that  the  ordinary  form  of  policy  was  to  be 
used.     (Peninsula  lium.  Co.  v.  Boyal  Indemnity  Co.,  684.) 

Insurance — Statement  as  to  Other  Insarance  Constnled  as  Absolnte. 

15.  Insured's  statement  that  no  ineuranee  of  specified  kinds  "hae 
been  dedlned,  nor  has  any  such  insurance  been  canceled  or  the  renewal 
thereof  refused,  except  as  follows,"  if  followed  by  no  exception,  must 
be  taken  to  be  absolute,  since  it  is  incumbent  upon  insured  to  qualify 
statement  if  there  is  an  exception,  the  exception  being  presumably 
within  his  knowledge,  and  the  legal  effect  of  such  unqualified  state- 
ment, where  exception  is  within  knowledge  of  insured,  but  unknown 
to  insurer,  being  same  as  if  words  "no  exception"  followed.  (Penin- 
sultik  Lnm.  Co.  v.  Boyal  Indemnity  Co.,  684.) 

INTENT. 

Absence  of  Intention  to  DeliTer  Deed. 
See  Deeds,  4. 

Of  Parties  EKecntlng  Deed  to  Operate  as  Security; 
See  Mortgages,  2. 

Of  Legislature  as  to  Adopted  Statute  of  Ajiotlur  State. 
See  Statutes,  L 

INTEBJBST. 
See  Damages,  1. 

IKTOXIOATINO  IJQUOBS. 

« 

District  Attorney  UnauthorUEed  to  Enqploy  Agents  to  Ferret  Out 
Violations  of  lalquor  Law. 

See  Counties,  1,  2. 

IBBIOATION  DISTBICT& 

Exclusion  of  Land  from  Irrigation  Districti 
See  Appeal  and  Error,  2. 

Sofflciency  of  Notice  for  Organisation. 
See  Notice,  1,  2. 
See  Waters  and  Watercourses,  5-1  !• 

JOINDEB. 

See  Parties,  1. 

JUDGMENT. 

Judgment — Erroneous  Decree  of  Supreme  Court  cannot  be  Set  Aside 
by  Suit  to  Vacate. 

I.  An  erroneous  decree  of  the  Supreme  Court  cannot  be  set  aside, 
merely  because  erroneous,  by  an  original  suit,  where  the  court  had 
jurisdiction  of  the  parties  and  of  the  cause,  (ftalston  t.  Bennett, 
519.) 
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Judgment — Ho  Neceesity  to  Plead  Estoppel  Ifgr  Judgment  not  B^ed 
on  as  Bar. 

2.  The  rule  that  an  estoppel  by  judgment  to  be  available  mast  be 
pleaded  does  not  apply  where  the  judgment,  instead  of  being  relied 
on  as  a  bar  to  the  action,  is  sought  to  be  introduced  in  evidence 
merely  as  conclusive  of  some  particular  fact  previously  adjudicated* 
(Farmers  So  Fruit-Growers*  Bank  v.  Davis,  655.) 

Judgment-^Effect  as  Estoppel  in  Subsequent  tdtigation. 

3.  While  the  doctrine  of,  the  effect  of  a  judgment  as  an  estoppel 
in  a  subsequent  action  is  limited  to  matters  involved  in  the  litigation^ 
it  is  generally  held  to  be  equally  applicable  whether  the  point  de- 
cided is  the  ultimate  vital  point,  or  only  incidental,  if  necessary  to 
decision  of  the  ultimate  point.  (Farmers  So  Fruit-Growers'  Bank  v. 
Davis,  655.) 

Judgment — ^Conclusiveness  In  Subsequent  Utlgatlon  as  to  Matters 
Necessarily  Thoui^  not  Directly  Detennined. 

4.  Judgment  in  a  prior  suit  is  deemed  final  and  conclusive  in  sub* 
sequent  litigation  between  the  parties  or  their  privies  as  to  a  matter 
necessarily  determined  or  implied  in  reaching  the  final  judgment ^ 
though  no  specific  finding  may  have  been  made  thereon,  and  even 
though  it  was  not  raised  as  an  issue  by  the  pleadings.  (Farmers  & 
Fruit- Growers'  Bank  v.  Davis,  665.) 

Judgment — OonduslTeness  as  to  Person  Standing  In  Shoes  of  Parties 
Defendant. 

5.  Judgment  in  \action  by  payee  of  note  against  the  makers  held 
conclusive,  in  the  payee's  action  to  recover  a  bond  from  the  person 
holding  it  in  the  right  of  the  makers,  as  to  whether  bonds  had  been 
paid  for  by  the  payee,  so  that  it  acquired  title  to  them.  (Farmers  4k 
Fruit-Growers'  Bank  v.  Davis,  655.) 

See  Eminent  Domain,  8. 

JUDICIAL  NOnCB. 
See  Evidence,  2. 

JUDIOIAIi  SAI& 

CQalming  BzemptUm  trcm  Judldsl  Sala 
Bee  Homestead,  1-4. 

JXntlSDIOTION', 

See  Appeal  and  Enor,  15,  22,  28,  30. 
See  Courts,  2. 

Filing  of  Transcript  Wltliin  Statutory  Time  or  ExtensiQn  Thereof 
Jurisdictional. 

See  Appeal  and  Error,  39. 

Of  tbe  Subject  Matter  and  of  tlie  Person. 
See  Courts,  3,  4. 

Am  to  Organisation  of  Irrigation  Districts. 
See  Waters  and  Watercourses,  5,  11. 
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IiAKDiLOBI>  AJm  TENANT. 

Itaadlord  and  Tenaat— P&yment  of  Bent — OonstmctlTe  Eviction. 

1.  There  cannot  be  «  constructive  eviction  without  a  eurrender  of 
possession,  and  the  tenant  will  not  be  permitted  to  remain  in  posses- 
sion and  escape  payment  of  rent  by  pleading  a  state  of  facts  which, 
though  conferring  a  right  to  abandon,  has  not  been  accompanied  hj 
the  exercise  of  that  right.     (Peery  v.  Fletcher,  43.) 


ApportlonmeBt  of  Bent  upon  I>eath  of  Idfe  Tenant, 
dee  Life  EsUtes,  1-4. 


For  DiveonBlon  or  Change  of  Natural  Stream. 
6ee  Waters  and  Watercourses,  2,  3,  4. 


CflalmJng  Ezemptton  Against  Ezecutloii  Foreclosing  Uen  for  Labor 
and  Material. 

See  Homestead,  4. 

UFE  ESTATES. 
Life  Eatatea— Leaae — ^Bmblementa— Bl^^ts  of  Undertenant. 

1.  Where  a  life  tenant  has  leased  land  for  the  term  of  his  life  for 
a  money  rent  payable  annually,  the  doctrine  of  emblements  applies 
with  full  force  to  the  undertenant;  he  having  even  greater  privileges 
than  his  lessor,  the  life  tenant  whom  'he  represents.  (Feery  v. 
Fletcher,  43.) 

Life  Eatatea— Lease  bjr  Life  Tenant— Deatb  of  Leaaor— Apportion- 
ment of  Bent. 

2.  At  common  law,  where  a  life  tenant  leases  the  estate  for  a  term 
of  years  at  a  yearly  rent  and  dies  before  one  of  the  rent  days,  the 
rent  eannot  be  apportioned,  and  the  tenant  could  qnit  free  of  rent 
from  the  last  rent  day;  neither  the  personal  representatives  of  the 
lessor  nor  the  reversioner  having  power  to  collect  the  rent.  (Peery 
V.  Fletcher,  43.) 

Life  Estates — ^Lease— Apportionment  of  Bents — EfTect  of  I>eat]i  of 
Life  Tenant — Oommon-law  Bnles — ^Adoption. 

3.  The  common  law  of  England  as  modified  by  Statute  of  11  Geo. 
n,  c.  19,  Section  15,  giving  an  execntor  or  administrator  of  a  life  ten- 
ant, on  whose  death  a  lease  granted  by  him  had  determined,  the  right 
to  recover  of  the  tenant  a  ratable  portion  of  the  rent  from  the  last 
day  of  payment  to  the  death  of  lessor,  being  reasonable  and  suited  to 
the  conditions  and  customs  of  the  state  and  not  conflicting  with  the 
Constitution  or  statutes  thereof,  was  adopted  as  part  of  the  common 
law  of  the  state.     (Peery  v.  Fletcher,  43.) 

Life  Estates — ^Lease — Death  of  Life  Tenant — ^Apportionment  of  Bent 
Due  to  Life  Tenant  by  Subtenant. 

4.  Where  a  life  tenant  leased  the  property  for  the  period  of  the  life 
tenancy  for  a  money  rent  payable  annually  and  died  before  annual 


728  Index, 

crops  had  matured  and  before  the.  annual  rent  for  that  year  was  due, 
the  rent  could  be  apportioned  between  the  life  tenant's  personal  rep- 
resentatives and  the  reversioner  as  to  time^  in  view  of  Sections  7169, 
7170,  L.  O.  L.,  modifying  the  common-law  rule  that  such  rents  could 
not  be  apportioned.     (Peery  v.  Fletcher,  43.) 

UFE  UHSTJlBLANCE. 
Bee  Insurance. 

UFE  T£NAirr. 

Effect  of  Deatb  of  Life  Tenant. 
See  Life  Estates,  1-4. 

s  MA.STEB  Ain>  SEBVAMT. 

Master  and  Serrant — ^Workmen's  OompenBation — Statutes — Constno- 
tion— "Shaft." 

1.  Employers'  Liability  Act,  providing  that  "shafts,  wells,  floor 
openings  and  similar  places  of  danger  shall  be  inclosed"  in  its  refer- 
ence to  "shafts"  contemplates  openings  in  the  ground  or  in  structures, 
and  not  revolving  shafts  in  xbachinery.     (Franklin  y.  Webber,  151.) 

Master  and  Servant — Workmen's  Compensation  —  Evidence — Subse- 
quent Bepairs  or  Alterations. 

2.  In  an  action  under  the  Employers'  Liability  Act  for  injuries  to 
an  employee  caught  in  an  unguarded  shaft  on  a  caterpillar  engine,  it 
was  competent  to  show  the  subsequent  installation  of  a  guard  over 
such  shaft  to  demonstrate  the  practicability  of  guarding  the  shaft 
without  impairing  the  efficiency  of  the  machine.  (Franklin  y.  Web- 
ber, 151.) 

Master  and  Servant— Rules — 'ITnder  OontroL'' 

'  3.  Where  rules  of  a  railroad  company  required  a  train  entering 
a  block  occupied  by  another  train  to  proceed  under  control  at  a  speed 
not  exceeding  six  miles  an  hour,  the  words  "under  control"  mean 
ability  to  stop  within  the  distance  the  track  is  seem  to  -  be  dear. 
(Fuller  V.  Oregon-Wash.  B.  &  N.  Co.,  IM.) 

Master  and  Servant — Injuries  to  Servant — ^Evidence— Sufftdency. 

4.  In  action  for  death  of  a  rear-end  trainman,  killed  in  a  col- 
lision, evidence  held  sufficient  to  carry  to  jury  question  of  negligence 
of  railroad  company.     (Fuller  v.  Oregon-Wash.  B.  &  N.  Co.,  160.) 

Master  and  Servant — Injuries  to  Servant — Evidence — Sufftciency. 

5.  In  an  action  for  death  of  a  rear-end  trainman,  killed  in  a  col- 
lision, evidence  held  insufficient  to  show  that  his  negligence  was  the 
sole  cause  of  his  death.     (Fuller  v.  Oregon-Wash.  B.  &  N.  Co.,  160.) 

Master  and  Servant — ^Injuries  to  Servant — ^Assumption  of  Bisk. 

6.  While  the  defense  of  assumption  of  risk  is  available  under  the 
Federal  Employers'  Liability  Act  (U.  S.  Comp.  Stats.,  §9  8657-8665), 
it  does  not  apply  to  extraordinary  hazards  created  by  the  negligence 
of  a  fellow-servant.     (Fuller  v.  Oregon-Wash.  B.  &  N.  Co.,  160.) 

Master  and  Servant— Injuries  to  Servant— Instruction— Presumptions. 

7.  In  an  action  for  the  death  of  a  rear-end  brakeman,  killed  in  a 
collision,  an  instruction  that  the  burden  of  proving  contributory  negli- 
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£penee  was  on  the  railroad  company,  and  that  there  was  a  presumptioiL 
that  he  exercised  reasonable  care,  held  eorreet.  (Fuller  ▼•  Oregon* 
Wash.  B.  &  N.  Oo.,  100.) 

Master  and  Servant — InJnrleB  to  Servant — Jury  Question. 

8.  In  an  action  nnder  Federal  Employers'  Liability  Act  (IT.  6.. 
Comp.  Stats.,  §§  8657-866S),  for  death  of  a  rear-end  brakeman,  killed 
in  a  collision  with  a  following  train,  an  instruction  submitting  to  the 
jury  the  question  whether  the  company  was  negligent  in  operating 
the  following  engine  backward  without  a  headlight,  required  by  rules 
of  the  Interstate  Commerce  Commission,  held  proper.  (Fuller  v» 
Oregon-Wash.  B.  &  N.  Co.,  160.) 

lAaster  and  Servant — Injnrles  to  Servant— <2tie8tlon  for  Jnry. 

9.  In  an  aetion  for  the  death  of  railroad  employee  killed  in  a 
collision,  the  question  whether  the  tail  lights  on  the  caboose  in  which 
he  wae  riding  were  burning, '  held  under  the  evidence  for  the  jury. 
(Fuller  V.  Oregon- Wash.  B.  &  N.  Co.,  160.) 

Master  and  Servant — ^Whether  Employee  was  at  Work  In  Scope  of 
Employment  Question  for  Jury. 

10.  Under  the  evidence,  in  action  for  death  of  employee,  held  that 
it  was  a  question  for  the  jury  whether  he,  in  going  from  his  place  as 
an  off-bearer  for  a  rip-saw  to  another  place  in  the  same  room  to  put 
on  a  belt  was  within  the  scope  of  his  employment.  (Knntz  v.  Emer- 
son Hardwood  Co.,  566.) 

Master  and  Servant — ^Evidence  of  Want  of  Boles  in  Factory  not 
Objectionable  for  Bemoteness. 

11.  It  was  permissible,  in  an  action  for  death  of  employee  in  put- 
ting on  a  belt,  to  show  that  eight  months  before  the  accident  there 
were  no  rules  or  regulations  in  the  factory  regarding  adjustment  of 
the  belt,  objection  of  remoteness  going  rather  to  its  weight  than  its 
competency.     (Kuntz  v.  Emerson  Hardwood  Co.,  566.) 

Master  and  Servant— Disregard  of  Warning  Evidence  of  Contributory* 
Negligence. 

12.  As  tending  to  show  contributory  negligence,  as  basis  for  reduc- 
tion of  damages  under  Employers'  Inability  Act,  master  may  show 
that  when  deceased  started  to  put  on  belt  he  was  warned,  by  the 
man  in  charge  of  the  saw  at  which  he  worked,  not  to  put  it  on,  but 
to  leave  it  alone.     (Kuntz  v.  Emerson  Hardwood  Co.,  566.) 

-Master  and  Servant— Iiabor  Commissioner's  Certificate  Evidence  That 
Employer  Complied  With  His  Buty  Within  Factory  Act. 

13.  Defendant,  in  an  action  under  Employers'  Liability  Act  for 
death  of  a  servant  in  putting  on  a  belt,  was  entitled  to  have  admitted 
the  labor  commissioner's  certificate  for  the  year^  that  the  factory  eon- 
formed  to  the  Factory  Act,  Section  5040,  L.  O.  L.,  et  seq.,  as 
prima  facie  evidence  of  performance  of  master's  duties  to  the  extent 
required  by  the  Factory  Act.  (Kuntz  v.  Emerson  Hardwood  Co., 
666.) 

MAXIMS. 
See  Equity^  4^  6. 
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liBiLSXTBB  or  DAMAaE& 

MECHANICS'  IJENA 

Bzemptlon  may  be  OLaimed  Against  BzecaUon  ForedMbig  LtaL 

See  Homestead,  4. 


6ee  Appeal  and  ETrror,  36. 

See  Refonnation  of  Instruments,  1-4,  <^9. 

Bfllnatatement  of  Mortgage  Satiflfled  by  Mlatato, 
See  Mortgages,  8. 
See  Yendo*  and  Purchaser,  5. 

Mortgagee  caonot  urge  Assumptloii  GtaiiM  X^DMrtad  by  Mlatakeii 
See  Mortgages,  &. 

MODIFICATIOir. 
Of  Decree  in  Suit  After  Dlyorce. 
See  Divorce,  1-6. 

MOBTaAOSa 

Mortgages— Bedemiption—Betroactlve  Statnte. 

1.  A  state  statnte,  ^hich  authorizes  the  redemption  of  property 
sold  on  foreclosure  of  a  mortgage  where  no  right  of  redemption  pre- 
viously existed,  or  which  extends  the  period  of  redemption  beyond  the 
time  formerly  allowed,  cannot  constitutionally  apply  to  a  sale  under 
a  mortgage  executed  before  its  passage.  (State  ex  reL  ▼.  HurH>urt, 
34.) 

Mortgages— tAbsolnte  Deed — ^Intent. 

<  2.  A  deed  absolute  in  form,  or  any  other  conveyanee,  must  be  eon- 
strued  to  be  a  mortgage  subject  to  redemption,  where  it  is  made 
manifest  from  a  <ionsideTation  of  all  surrounding  facts  and  circum- 
stances that  the  parties  thereto  intended  the  conveyance  to  operate 
only  by  way  of  security.     (Smith  v.  Headlee,  257.) 

Mortgages— Absolute  Deed— Burden  of  Proof. 

3.  The  burden  of  proof  reets  upon  one  claiming  that  a  deed  abso- 
lute in  form  is  a  mortgage  to  show  the  real  character  of  the  trans- 
action; the  presumption  existing  that  a  deed  absolute  on  its  face  is 
what  it  purports  to  be.     (Smith  v.  Headlee,  257.) 

Mortgages — ^Absolute  Deed — Character  of  Instrument— Security. 

4.  A  deed  absolute  on  its  face  is  a  mortgage  if  a  pre-existing  debt 
in  relation  to  which  it  was  given  was  not  extinguished,  or  if  a  new 
debt  was  intended  to  be  created  and  the  conveyance  was  given  as 
security  therefor.     (Smith  v.  Headlee,  257.) 

Mortgages— Absolute  Deed— Bvldence. 

5v  In  aetion  to  have  a  deed  absolute  in  form  declared  a  mortgage, 
evidence  held  to  show  that  the  deed  was  executed  only  as  security  for 
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a  pre-existing  debt  and  for  advances  to  be  made.     (Smith  ▼.  Head- 
lee,  257.) 

Mortgages — ^Pzesnmptioii  That  Deed  Is  Absolute  may  be  Oveicome  In 
Equity. 

6.  The  presumption  is  that  a  deed  absolute  upon  its  face  is  what 
it  purports  to  be,  and  is  intended  as  an  absolute  conveyance;  but 
this  presumption  may  be  overcome  in  a  proper  case  in  a  court  of 
equity  by  evidence  that  the  transaction  was  really  a  loan  and  that 
the  deed  was  intended  as  a  mortgage  only.  (Mays  v.  Robert  Mays 
:E;8tate  Co.,  502.) 

Ifortgages— Wlien  Bvidence  Inrafficient  to  Sbow  Absolute  Deed  a 
Mortgage. 

7.  Evidence  heid  insufficient  to  sustain  claim  that  an  absolute  deed 
was  intended  as  a  mortgage  to  secure  a  loan  from  grantee  to  his 
brother,  and  that  grantee  agreed  to  convey  property  to  brother  on 
brother's  repayment  of  loan.     (Mays  v.  Bobert  Mays  Estate  Co.,  502^) 

Mortgages— Belnstatement  of  Mortgage  Satisfied  by  Mistake. 

8.  When  the  owner  of  two  mortgages,  intending  to  satisfy  one, 
b^  mistake  satisfies  the  other  mortgage,  he  is  entitled  to  have  the 
mistake  corrected  and  the  mortgage  reinstated,  unless  right  of  third 
parties  would  be  prejudiced.     (Dennison  v.  Jossi,  581.) 

Mortgagea— Mortgagee  Oaimot  Urge  Asramptlon  Olaiue  Inserted  by 
Mistake. 

9.  Mortgagee  cannot  avail  himself  of  assumption  clause  inserted 
through  mistake  or  oversight  of  the  scrivener,  and  without  the  knowl- 
edge or  consent  of  either  grantor  or  grantee.  (Welch  v.  Johnson, 
591.) 

Mortgages — ^Tmst  Deed  to  Secure  Debt  Oonveys  Logal  Title  Only 
to  IBnf  orce  Tmst. 

10.^  Under  the  laws  of  California,  a  trust  deed  to  secure  a  specified 
debt,^amounts  only  to  an  encumbrance,  and  conveys  the  legal  title 
to  the  trustee  only  in  so  far  as  may  be  necessary  to  the  execution  of 
the  trust.     (Kaufman  v.  Hastings,  623.) 

Mortgages— What  Constitutes  'Tnrchase-money  Mortgage**  Entitled 
to  Priority  of  Uens. 

11.  Generally,  mortgage  executed  by  purchaser  contemporaneously 
with  acquirement  of  legal  title,  or  afterwards  as  part  of  same  trans- 
action, is  a  ''purchase-money  mortgage,"  regardless  of  whether  ex- 
ecuted to  vendor  or  third  person,  and  entitled  to  preference  as  such 
over  all  other  claims  or  liens  arising  through  the  mortgagor  though 
prior  in  point  of  time.     (Ladd  &  Tilton  Bank  v.  Mitchell,  668.) 

Mortgages — ^Wliat  Constitntes  "Mortgage  to  Secure  Payment  of  tke 
Balance  of  the  Purchase  Price.'' 

12.  A  mortgage  execiited  to  "secure  payment  of  the  balance  of  the 
purchase  price,"  within  Section  426,  L.  O.  L.,  providing  that  upon  fore- 
closure of  such  mortgage,  mortgagee  shall  not  be  entitled  to  deficiency 
judgment  against  purchaser,  is  a  mortgage  given  concurrently  with  a 
conveyance  of  land,  by  purchaser  to  vendor,  on  the  same  land,  to 
secure  the  unpaid  balance  of  the  purchase  price,  and  a  mortgage 
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executed  fojr  purchasers  to  vendor's  mortgagee  In  consideration  of  the 
latter's  release  of  the  land  purchased  from  its  mortgage  is  not  within, 
the  statute.     (Ladd  &  Tiltoh  Bank  v.  Mitchell,  668.) 

See  Ck)rporations,  1,  2. 

See  Vendor  and  Purchaser,  5,  6. 

BCortga^  Assigned  to  Holden  in  I>Qe  Qoone  cannot  be  Bef onned. 

See  Beformation  of  Instruments,  5. 

MOTION. 
See  IBqaitj,  1. 
See  Execution,  1,  9. 

IffUNIOIPAIf  00BP0(RATI0K8. 

Municipal  Corporations — Streets — County  Boads — Control  by  City. 

1.  Although  a  county  road  may  traverse  land  within  the  limits  of 
an  incorporated  city  or  town,  yet,  unless  the  state  through  its  legis- 
lative department,  or  the  county  as  the  agent  of  the  state,  employing 
procedure  prescribed  by  statute,  surrenders  authority  over  the  road, 
the  city  cannot  assume  control.     (Cole  v.  City  of  Seaside,  66.) 

Municipal  Corporations — Streets — County  Boad. 

2.  The  more  fact  that  the  county  road  is  embraced  within  tho 
boundaries  of  a  recently  created  municipality  does  not  ipso  facto 
make  it  a  city  street.     (Cole  v.  City  of  Seaside,  65.) 

Municipal   Corporations — Street   Improvements — Powen   of-— Comtr 
Boadr— Authority. 

3.  Mere  consent  will  not  confer  jurisdiction  upon  a  tribunal  having 
limited  authority  in  matters  where  it  has  no  power  to  conduct  such 
proceeding,  and  therefore  consent  of  abutting  owners  to  the  improve- 
ment of  a  county  road  within  its  limits  does  not  give  the  municipality 
jurisdiction  to  order  such  improvement.     (Cole  v.  City  of  Seaside,  65.) 

Municipal  Corporations — Public  Improvements — ^Estopp^  of  Abutting 
Owner— Asseesments. 

4.  Where  municipal  authorities  ordered  the  improvement  of  county 
road  within  its  boundaries,  the  fact  that  an  abutting  owner,  in  re- 
monstrating or  protesting  against  the  improvement,  referred  to  the 
road  as  a  street,  using  the  same  language  that  was  used  by  the  coun- 
cil in  the  ordinance  ordering  the  improvement,  does  not  estop  such 
property  owner  from  denying  the  authority  of  council  to  order  the 
improvement.     (Cole  v.  City  of  Seaside,  65.) 

Municipal  Corporations— Boad  Improvements--Conncil  Authority. 

5.  While  the  electors  of  a  municipality  may,  pursuant  to  Article  XI, 
Section  2,  of  the  Constitution  through  the  exercise  of  initiative  power 
conferred  in  Article  IV,  Section  la,  amend  the  charter,  such  power 
does  not  authorise  a  municipality  to  do  anything  not  strictly  forbid- 
den, and  to  warrant  a  municipality  in  improving  a  county  roAd  such 
power  must  be  plainly  disclosed  by  the  terms  of  its  charter,  which 
must  be  strictly  construed.     (Cole  v.  City  of  Seaside,  66.) 
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Ifimlclpal  Oorporatlons — Pavlxi^  Contracta— Ouarantj  of  Work — Ac- 
tion on  Bond — ^Evidence — Sufficiency. 

6.  In  an  action  on  an  undertaking  executed  by  a  paving  company 
and  an  accident  and  liability  company  insuring  faithful  performance 
of  a  pavement  contract  and  providing  for  the  repair  of  defects  at- 
tributable to  defective  workmanship  or  material  within  five  years,  the 
mere  fact  that  the  top  or  wearing  surface  of  the  pavement  wore  out^ 
leaving  the  concrete  base  to  disintegrate,  held  not  sufficient  evidence 
to  justify  a  finding  of  defective  materials  and  workmanship.  (Dalles 
City  V.  Aetna  Accident  Co.,  14S.) 

Jdonicipal  Corporatlona — Questions  of  Law  and  Fact  not  BeTiewaUe 
on  Writ  of  Review. 

7.  In  writ  of  review  proceeding  to  set  aside  street  improvement 
proceedings  and  assessment  of  the  expense  thereof,  the  court  will  not 
consider  question  whether  the  street  improved  was  a  part  of  a  bridge 
approach;  such^  question  being  a  question  of  fact,  or  mixed  law  and 
fact,  not  reviewable  under  writ  of  review.  (Killingeworth  v.  Port- 
land, 525.) 

lf!inicipal  Corporations — City  Council's  Determination  as  to  Benefits 
from  Improvement  Conclusive. 

S.  In .  writ  of  review  proceedings  to  set  aside  atreet  improvement 
proceedings,  court  will  not  review  question  of  whether  property  assessed 
was  actually  benefited,  or  whether  apportionment  of  cost  made  by  as- 
sessment was  just  or'  fair;  the  city  council's  determination  as  to  benefits 
being  conclusive.     (Killingsworth  v.  Portland,  526.) 

Jtfunidpal  Corporations— Viaduct  may  be  Constructed  as  Part  of  Street 
Improvement. 

9.  Amended  Portland  City  Charter  of  1^13,  Section  190,  subdivi- 
sions 1-4,  providing  in  subdivision  4,  that  council  "shall"  levy  tax  for 
construction  of  bridge  to  cost  more  than  $15,000,  does  not  preclude 
council  from  providing  for  construction  of  viaduct,  as  part  of  street, 
at  cost  of  more  than  $15,000,  by  assessment  under  old  charter  Sec- 
tions 373  and  374,  incorporated  into  amended  charter  by  Section  284 ' 
of  amended  charter.     (Killingsworth  v.  Portland,  525.) 

KAMEa 

Names — ^Idem  Sonans. 

1.  Mortgage  foreclosure  complaint  and  decree  of  sale,  describing 
property  as  in  "Blackistone  Addition,"  was  not  fatally  defective, 
though  mortgage  described  property  as  in  "Blaekstone  addition"; 
"Blacki stone"  and  "Blaekstone"  being  idem  sonoM.  (State  ex  rel.  v. 
Hurlburt,  34.) 

KE&LL&ENOE. 

Negligence — Comparative  Negligence  —  Injuries  to  Servants— Federal 
Employers' >  Inability  Act. 

1.  Under  the  Federal  Employers'  Liability  Act  (U.  8.  Comp.  Stats., 
^§  8657-^665),  contributory  no^Hgence  goes  only  to  the  question  ot 
damages,  and  is  not  a  defense.  (Fuller  v.  Oregoin-Wash.  B^  lb  N. 
Co.,  160.) 
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Negligence — Contributory  Negligence  Bedoces  SecoTery  Under  Em- 
nloyers'  Uability  Act. 

2.  For  an  employee'  to  go  from  his  place  as  an  off-bearer  for  a  rip- 
saw to  another  place  in  the  room  to  put  on  a  belt,  in  doing  which  he 
was  killed,  waa  at  most  contributory  negligence,  which  under  Em- 
ployers' Liability  Act,  Sections  1,  4,  6,  merely  reduces  recovery  for 
his  death  from  failure  of  the  employer  to  use  every  means  practicable 
for  protecting  life  from  machinery.  (Kuntz  V.  Emerson  Hardwood 
Co.,  565.) 

See  Reformation  of  Instruments,  3,  4. 

NEW  TBIAIfc 

Granting  a  New  Trial  After  Time  Tdnitt>ed  Doee  not  Affect  Jadgment 
of  Nonsuit. 

See  Abatement  and  Revival,  1.  ' 

NOTIOE. 

Notice— Irrigation   District— Publication   of   Notice— 4iufflciency    of 
Ai&davit  of  Publication. 

1.  Affidavit  of  publication  of  notice  of  petition  for  irrigation  dis- 
trict by  "foreman  of  the tribune"  was  not  sufficient  compliance 

with  Section  833,  L.  O.  L.,  requiring  such  affidavit  to  be  made  by  the 
printer  of  the  newspaper  or  his  foreman  or  principal  clerk.  (Hanley 
Co.  v.  Harney  Valley  Irr.  Dist.,  78.) 

Notice— -Organisation  of  Irrigation  District — ^Publication  of  Notice  of 
Petition — Sufficiency  of  Affidavit. 

2.  Affidavit  that  notice  of  petition  for  organization  of  irrigation 
district  was  published  "once  a  week  for  a  period  of  four  weeks  be- 
ginning on  the  eighth  day  of  August,  1917,  and  ending  on  the  fifth 
day  of  September,  1917,"  waa  insufficient  proof  of  compliance  with 
Laws  of  1917,  page  744,  Section  1,  requiring  such  notice  to  be  pub- 
lished "once  each  week  for  at  least  four  successive  weeks,"  since, 
under  such  affidavit,  the  publication  would  not  necessarily  have  been 
made  on  four  successive  weeks.  (Hanley  Co.  T.  Harney  Valley  Irr. 
Dist.,  78.) 

Notice  of  Appeal  to  Supreme  Court. 
See  Appeal  and  Error,  11,  12. 

Sufficiency  of  Notioe  of  AppeaL 

See  Appeal  and  Error,  37. 

Notice  to  Attacliing  Creditors. 
See  Attachment,  1,  2. 

Notice  to  Confirm  Sale  Subject  to  Kule  of  Ooorfi. 

•See  Execution,  1,  2. 

To  Creditors  Whoee  Demands  are  not  Due. 
See  Fraudulent  Conveyances,  3w 
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Notice  of  EstablUbinait  of  Hl^way,  Wlien  BufflcieDt. 

See  Highways,  12. 

BigbtB  of  Bona  Fide  Puichaaer  Wlthoixt  Notioe  WiMa  Iffoirtgage 
Srroiieo>ii8l7  Satiflfled. 

See  Vendor  and  Purchaser,  6. 

oBJEonoNa  / 

6ee  Appeal  and  Error,  15. 

OBEGOK  OASES. 

Affiled,  AppiroTed,  Gtted,  Dlstingnlghed,  Followed  and  Orerrnled  In 
tills  Volume. 

See  Table  in  Front  of  this  Volnme. 

OBEGOK  ooNBTrrunoN. 

Oited  and  Oonstmed  In  this  Volume. 
See  Table  in  Front  of  this  Volume. 

OBEOOK  STATUTES, 

Oited  and  Oonstrned  in  this  Volnme. 
See  Table  in  Front  of  this  Volume. 

PABENT  AND  OHIZJ). 

OoUnsion  Between  Father  and  Son. 
See  Attachment,  4. 

PABOL  OONTBAOT. 

See  Specific  Performance,  1,  2. 
See  Statute  of  Frauds,  2. 


Parties — Joinder — Oomplalnt. 

1.  Whether  there  has  been  a  proper  joinder  of  parties  defendant 
depends  largely  upon  the  ease  as  stated  by  plaintiff  in  his  complaint, 
however  it  may  turn  out  upon  the  merits.  •  (Sweeney  v.  Jackson 
County,  96.) 

When  Defect  in  Necessary  Parties  Defendant  is  Immaterial, 

See  Appeal  and  Error,  34. 

Suit  to  Compel  ConTeyance  by  Tmsteeu 
See  Trusts,  2. 

Necessary  Parties. 
See  Venue,  !• 
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PartnersUp — Silent  Partner— Evidence. 

1.  Plaintiff,  in  action  for  half  of  the  ezpensee  of  an  option  taken 
in  hifl  name,  held  to  have  failed  to  establish  by  a  preponderance  of 
the  evidence  that  defendant  was  a  silent  partner  in. the  transaction. 
(Wade  V.  Martin,  1.) 

Partnership — ^Duty  of  Partners — Good  Faith. 

2.  One  partnei;  owes  a  duty  to  the  other  partner  of  fair  dealing,  and 
this  relationship  continues  even  after  the  dissolution  of  the  partner- 
^ip,  as  to  the  iteme  or  contracts  or  assets  remaining  unsettled. 
(Runnells  v.  Leffel,  342.) 

Partnership— Di88olatia&— Action    for    Accounting— Pleading— Fraud 

— ^Neglect. 

3.  In  suit  against  a  former  partner  for  an  accounting,  any  fraud, 
neglect  or  mi&feaeance  must  be  alleged  in  order  to  be  available. 
(Bunnells  v.  Leffel,  342.) 

Partnership — Contracts — ^Accounting — Dissolution. 

4.  A  contract  with  a  partnership  for  the  handling  of  real  and  per- 
aonal  property  and  the  payment  of  commission  for  the  sale  thereof 
dies  with  the  dissolution  of  the  partnership,  and  where  after  dissolu- 
tion one  partner  allows  a  contract  of  sale  to  be  canceled,  and  a  new 
contract  is  entered  into  whereby  the  seller  transfers  the  property  to 
e  third  person,  another  partner  is  not  entitled  to  participate  in  a  com- 
mission paid  in  connection  with  the  second  transfer.  (Bunnells  v. 
Leffel,  342.) 

Partnership — ^Accounting— Fraud — ^Necessity  of  Pleading. 

5.  In  suit  between  partners  for  an  accounting  of  commissions  earned 
on  a  4ale,  which  sale  was  not  consummated  by  the  buyer,  but  rescinded, 

and  the  property  resold  to  the  buyer's  wife,  to  be  available  as  a  ground 
of  recovery,  fraud,  collusive  or  otherwise,  in  that  such  second  sale  to 
the  wife  was  a  subterfuge  to  prevent  plaintiff  from  receiving  his  share 
of  the  commission  earned  on  tho  original  sale,  must  be  pleaded. 
(Bunnells  v.  Leffel,  342.) 

PAVINO  OONTBAOra 

Action  on  Bond  of  Oootractor. 

Bee  Municipal  Corporations,  6. 

PAYlffENT. 

See  Taxation,  1. 

PSBSOKAL  INJUBIBa 

Bee  Master  and  Servant,  3-9. 
Bee  Negligence,  1. 

PLEABINQ. 

Pleading— Election  Between  Defenses — Kecessity. 

1.  A  defendant  can  be  required  to  elect  upon  wMeh  of  several  de- 
fenses he  will  rely  only  where  the  facts  stated  as  such  defenses  are 
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80  ineonrastent  that,  if  the  truth  of  one  defense  be  fidmitted,  it  would 
becesearily  destroy  the  other.     (Rchfuss  v.  Weeks,  25.) 

PleMing—Electlon  Between  Defenses — ^Inconsistent  Statements. 

2.  In  an  action  for  damages  for  distributing  water  on  plaintiff's 
land  by  a  drainage  ditch,  no  election  was  required  where  defendant 
pleaded  a  natural  outlet  and  also  that  such  natural  outlet  was 
changed  and  lowered  by  the  construction  of  the  ditch  acquiesced  in 
for  more  than  20  years.     (Rehfuss  v.  Weeks,  26.) 

Pleading— Beply — ^Departure. 

d.  In  an  action  by  the  sales  agent  of  cereal  manufacturers  for 
breach  of  contract,  plaintiff's  reply  to  defendants'  affirmative  answer, 
reciting  acts  which  disclosed  a  course  of  conduct  by  defendants  indi- 
cating a  practical  interpretation  of  the  contract,  and  contending  it 
was  too  late  for  them  to  repudiate  such  interpretation,  held  not  to 
admit  plaintiff's  own  prior  default  and  to  constitute  a  departure  from 
the  cause  of  action  set  forth  in  the  complaint.  (Fletcher  v.  Fischer, 
265.) 

Pleading— Inconsistent  Defenses — Joining  Pleaa  In  Abatement  and  to 
Merits — Effect. 

4.  Section  74,  L.  0.  L.,  as  amended  by  I/aws  of  IMl,  Chapter  99, 
providing  defendant  may  set  forth  by  answer  as  many  counterclaims 
as  he  has,  including  pleas  in  abatement,  does  not  change  the  rule  that 
defenses  must  be  consistent,  and  that,  where  answer  first  denies  a 
thing  and  then  admits  it,  the  latter  controls;  so  a  plea  in  abatement, 
on  the  ground  that  jurisdiction  of  the  person  had  not  been  acquired, 
is  overcome  by  a  plea  to  the  merits,  in  effect  an  allegation  of  general 
voluntary  app^rance.     (Duncan  Lum.  Co.  v.  WiUapa  Jjam.  Co.,  386.) 

Pleading— Identity  of  Causes  not  Established  by  Plea  that  Otber 
Action  was  for  Same  Amount. 

5.  Identity  of  causes  of  action  ie  not  established  by  plea  of  other 
action  pending,  stating  that  the  other  action  was  for  the  same 
amount.     (Kuntz  v.  Emerson  Hardwood  Co.,  565.) 

Pleading— Plea  of  Identity  of  Parties  and  Subject  Matter  of  Other 
Action  a  Conclusion  of  Law. 

0.  It  is  no  more  than  a  conclusion  of  law  for  a  plea  of  other  action 
pending  to  say  that  it  involves  the  same  parties  and  the  same  subject 
matter.     (Kuntz  v.  Emerson  Hardwood  Co.,  565.) 

Pleading-— Plea  that  New  Trial  was  Oranted  After  Time  Allowed  by 
Law  a  Conclusion  of  Law. 

7.  Allegation  of  reply  to  plea  of  other  action  pending,  that  order 
granting  new  trial  in  such  action  was  entered  after  the  time  allowed 
by  law,  is  a  mere  conclusion  of  law.  (Kuntz  v.  Emorson  Hardwood 
Co.,  565.) 

Pleading — Complaint,  Though  Bemurrable,  Suffldent  Against  Objec- 
tion not  Raised  Below. 

8.  A  complaint,  in  a  suit  to  reform  a*  deed  by  striking  out  a  pur- 
ported obligation  of  purchaser  to  pay  a  note  and  mortgage,  and  relieve 
him  from  liability  to  a  deficiency  judgment  (Section  426,  L.  O.  L.), 

98  Or. — 47  3 
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although  subject  to  demurrer  for  not  giving  a  more  specific  explana- 
tion of  plaintiff's  own  conduct  to  show  that  the  mistake  did  not  arise 
from  his  own  gross  negligence,  held  sufficient  «i8  against  an  objection 
thcroto  urged,  for  the  first  time  upon  appeal,  as  every  reasonable 
inference  should  be  given  in  favor  of  the  complaint  that  can  be 
drawn  therefrom.     (Welch  v.  Johnson,  591.) 

Pleading— New  Matter  in  Substance  Ameonting  Mer^  to  Denials 
Baqnires  No  Beply. 

9.  Where  following  the  words,  "This  defendant  admita  and  alleges," 
the  answer  makes  affirmative  statements  which  in  form  are  new 
matter,  but  in  substance  amount  merely  to  denials,  a  reply  is  unneces- 
sary.    (Welch  V.  Johneon,  591.) 

Pleading— -Snfflclency  of  Con4>lalnt  in  Bepleyln  Alleging  Ownenblp 
and  Bight  of  Possession. 

10.  In  replevin  for  possession  of  a  bond,  the  complaint  alleging  that 
plaintiff  was  the  owner  and  entitled  to  possession  was  sufficient  with- 
out amendment;  plaintiff  not  being  required  to  plead  ita  evidence. 
(Farmers  &  Fruit- Growers'  Bank  v.  DaviSi  665.) 

See  Attorney  and  Client,  1-4. 

6ee  Parties,  1. 

8ee  Partnership,  9. 

See  Reformation  of  InstVamente,  7* 

flfolftcient  to  Obarge  OolluaLoiL 
See  Attachment,  3. 

m 

Sofficiency  of  Petition  in  Disbannent  Proceeding. 
See  Attorney  and  Client,  1--4. 

pobtIaAnd,  ohabteb  of* 

See  Killlngsworth  v.  Portland,  526. 

PBEMIXTMS. 
On  life  Insurance  Policy. 

See  Insurance,  1-13. 

PB£SUMPTIOir. 

See  Insurance,  14,  15. 

See  Master  and  Servant,  7. 

That  Deed  is  Absolute  may  be  OTercome  in  Equity. 
See  Mortgages,  6. 

PRINCIPAL  AND  AGENT. 

Principal  and  Agent — ^Acts  of  Agent  Within  Apparent  JScope  of  Au- 
thority— ^Instruction. 

1.  In  suit  for  breach  of  contract  by  which  plaintiff  was  to  deliver 
to  defendants  a  certain  number  of  copies  of  its  store  paper  service, 
defense  being  that  defendants  were  induced  to  execute  contract  upon 
fraudulent  representations  of  plaintiff's  agent  as  to  plaintiff  having 
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contracts  with  other  firms,  held,  that  question  of  authority  of  agent 
waa  fairly  and  fully  submitted,     (Frayn  v.  Pennington,  187.) 

Principal  and  Agent — ^Default  of  Agent — Failure  to  Bemlt — ^Seaeon- 
able  Time  and  Demand. 

2.  Where  the  contract  of  a  sal«s  agent  for  cereal  manufacturers 
was  silent  as  to  when  remittances  should  be  made  by  him,  he  could 
not  be  put  in  default  by  a  failure  to  remit  until  after  a  reasonable 
time  had  elapsed  and  demand  made  by  the  manufacturers.  (Fletcher 
V.  Fischer,  265.) 

Principal  and  Agent-^ales  Agent — Damagea*— Evidence. 

3.  In  an  action  against  cereal  manufacturers  for  breach  of  their 
contract  to  employ  plaintiff  exclusively  as  selling  agent  for  five  years, 
evidence  of  plaintiff's  business  as  a  jobber  in  groceries,  its  extent, 
expenses,  increase  and  the  increase  of  commissions  on  the  particular 
cereal  line,  held  competent  and  admissible  on  the  issue  of  plaintiff's 
damages  and  permissible  recovery.     (Fletcher  ▼.  Fischer,  265.) 

Principal  and  Agent — Sales  Agent — ^Breach  of  Contract. 

4.  In  an  action  against  cereal  manufacturers  by  their  sales  agent 
for  breach  of  their  contract  to  employ  him  exclusively  for  five  years, 
evidence  held  sufficient  to  Support  verdict  for  plaintiff  for  $17,000/ 
damagee,  lees  $5,500  already  in  his  hands^     (Fletcher  v.  Fiseheri  265.) 

PUBIiIO  IMPBOVEMENTS. 

S^e  Dedication,  1. 

See  Municipal  Corporations,  3-^5,  A. 

FUBLIO  LAin)B. 

Public  Iiands — When  Evidence  Insufficient  to  Authorize  Correction  of 
Survey. 

1.  Evidence  to  show  a  mistake  in  a  United  States  survey,  which  has 
been  acted  on  and  upheld  by  its  Land  Department  and  is  presumed  to 
be  correct,  held  not  of  the  clear  and  cogent  character  necessary  to 
authorize  the  court  to  correct  it,  and  overthrow  the  credit  due  it  as 
e^blished  by  the  field-notes.     (Robertson  v.  Martin,  326.) 

PUBSE-NETS. 

See  Fish,  L 

QUE8TI0K  FOE  JUBY. 
See  Insurance,  Z, 
See  Master  and  Servant,  8,  9,  10. 

QUESTIONS  OF  ULW  AND  FACT. 

Not  Reviewable  on  Writ  of  Bevlew. 
See  Municipal  Corporations,  7. 

RATIFICATION. 

Of  UnantHorlzed  Acts  of  Agent. 

Se9  Insurance,  9. 
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BBCOBD. 

See  Appeal  and  Error,  21,  22. 

BBDEMFTIOir. 
Bee  Constitutional  LaW|  1« 
See  Mortgages,  1. 

BCFOBMATION  OT  IKSTBX7MENT8. 

Reformation  of  Instnunemta-T-Wlien  Authorized  for  Mistake  of  Stenog- 
rapheor  of  Party. 

1.  Where  both  plaintiff,  seeking  to  reform  a  deed  by  striking  out  a 
clause  assuming  a  mortgage  made  by  his  grantors  to  mortgagee,  and 
his  grantors,  agree  that  the  clause  was  inserted  by  mistake,  and  no 
element  of  estoppel  being  available  to  the  mortgagee,  who  was  not 
induced  by  the  assumption  provision  to  change  his  position  to  his 
disadvantage,  held,  that  purchaser  was  not  guilty  of  such  negligence 
in  failing  to  read  the  deed  prepared  by  his  own  stenographer,  and 
executed  and  recorded  by  his  grantors,  as  would  prevent  reforniation  . 
of  the  deed.     (Welch  v.  Johnson,  591.) 

Bef  ormation  of  Instruments— Preparation  of  Dead  in  Office  of  Plain- 
tiff's Attorney  Ko  Defense. 

2.  Though  the  deed  which  plaintiff  sues  to  correct  was  prepared 
in  the  office  of  his  attorney,  it  was  not  necessarily  any  the  less  a 
mistake  to  include  the  disputed  clause.     (Welch  v.  Johnson,  5^1.) 

Bef  ormation  of  Instruments — ^Preparation  of  Deed  In  Office  of  Plain- 
tiff's Attorney  as   Showing  Negligence. 

ftb  That  the  deed  whose  reformation  is  sought  was  prepared  in 
the  office  of  plaintiff's  attorney  is  properly  considered  on  the  point 
that  to  be  relieved  from  mistake  it  must  appear  the  mistake  was  not 
due  to  party's  negligence.     (Welch  v.  Johnson,  591.) 

Beformatlon  of  Instruments — ^Negligence  Preventing  Belief  Against 
Mistake  mnst  be  Violation  of  Duty. 

4.  The  negligence  which  would  prevent  relief  from  mistake  in  a 
deed  by  reformation  of  the  instrument  must  be  such  as  amounts  to 
violation  of  a  positive  duty  owing  the  other  party.  (Welch  v.  John- 
eon,  591.) 

Beformatlon  of  Instruments — ^Mortgage  Assigned  to  Holders  In  Dne 
Course  Oannot  be  Beformed. 

5.  Against  persons  to  whom  note  and  mortgage  security  were  as- 
eigned,  before  maturity  and  without  knowledge  of  defects,  by  payee 
on  their  agreement  to  furnish  him  a  home  thereafter,  their  obligation 
In  which  respect  they  have  fulfilled,  there  can  be  no  reformation  of 
the  assigned  instruments;  the  assignees  being  holders  in  due  course, 
who  under  Section  5890,  L.  O.  L.,  hold  the  instruments  free  from  any 
defenses  which  might  have  been  available  against  the  jpayee.  (Hall-  . 
berg  V.  Harriet,  678.) 
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Beformatioii  of  Iiurtnimeiits— Borden  of  Ptoof  on  Plaintiff  to  Prove 
BUstake. 

6.  In  action^  to  correct  alleged  mutual  mistake  in  indemnity  poliey^ 
plaintiff  has  burden  of  proving  the  mistake  by  a  preponderance  of 
evidence.     (Peninsula  Lum.  Go.  v.  Royal  Indemnity  Co.,  <584.) 

Beformation  of  Instnunents— Complaint  Most  Allege  Original  Agree- 
ment and  Point  Ont  Mutual  Mistake. 

7.  In  suits  to  reform  a  written  instmment  on  the  ground  of  mil- 
take,  the  complaint  must  clearly  state  what  the  original  agreement 
of  the  parties  was,  and  point  out  with  precision  wherein  there  was  a 
misunderstanding,  that  the  mistake  was  mutual  and  did  not  arise  from 
the  gross  negligence  of  the  plaintiff,  or  that  the  misconception 
originated  in  the  fraud  of  the  defendant.  (Peninsula  Lum..  Co.  v. 
Royal  Indemnity  Co.,  €84.) 

Beformation  of  Instrumente—Bvidence  Bisuffldent  to  Show  Mutual 

Mistake. 

8.  In  action  to  correct  employer's  liability  policy  upon  ground  "that 
words  "No  exceptions"  had  by  mistake  been  placed  after  printed 
statement  that  no  such  insurance  had  "been  canceled  or  the  renewid 
thereof  refused,  except  as  follows,"  evidence  held  to  preponderate 
against  the  claim  that  the  mistake  was  mutuaL  (Peninsula  I^un.  Ca 
V.  Royal  Indemnity  Co.,  ^4.) 

See  Appeal  and  Error,  34. 


Belease — Fraudulent  Belease — ^Return  of   Consideration — ^Neeessltyi— 
Deduction  from  Verdict. 

1.  Where  a  release  for  personal  injuries  is  obtained  by  fraud,  a 
return  or  tender  of  the  consideration  paid  is  not  a  requisite  to  main- 
taining an  action  for  damages  by  plaintiff,  and  upon  a  judgment  for 
him  it  is  sufficient  if  the  amount  received  on  the  release  be  deducted 
from  th©  verdict.     (Franklin  v.  Webber,  161.) 

BEiNT. 

One  Bemainlng  In  Posseoslon  cannot  Esc^;^  Pagrment  of  Bent 
See  Landlord  and  Tenant,  1. 

Apportionment  of  Bent  and  Effect  of  Death  of  Uf e  Tenant. 

Bee  Life  Estates,  1-4. 

BEPI^VIN. 

Sufficiency  of  Complaint  is  Beplevln  Alleging  Ownership  and  Bight 
of  Possession. 

^ee  Pleading,  10. 

BEQUESTa 

For  Xnstmctions  and  Befnsal  to  Oive. 

See  Trial,  1. 

dee  Waters  and  Watercourses,  1,  3,  4^ 
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BESGISSION. 
BesdflBion  of  Contract 

See  Vendor  and  Parchaser,  4. 

BEVltiW. 

See  Appeal  and  Error. 

Bight  to  Bevlew  Establishme&t  of  Oounty  Koad  not  Waived  by  Appeal 
ft«m  Aflsessinent. 

See  Highways,  14. 

Qneatlons  of  Law  and  Fact  not  BeviewabLe  on  Wilt  of  Bervlew. 

See  Municipal  Corporationa,  7. 

-RTTLBB. 
Of  a  Railroad  Company. 

See  Master  and  Servant^  1. 


Sales — ^Frandnlent  Bepresentationa  of  Sellef  8  Agent — Instnictlon* 

1.  In  suit  for  breach  of  contract  by  which  plaintiff  was  to  deliver 
to  defendants  a  certain  number  of  copies  of  its  store  paper  service, 
defense  being  that  defendants  were  induced  to  execute  contract  upon 
fraudulent  representations  of  plaintiff's  agent  as  to  plaintiff  having 
contracts  with  other  firms,  held^  that  question  of  fraud  was  fully  end 
fairly  submitted.     (Frayn  v.  Pennington,  187.)  v 

Sales — Action  fox  Breach — ^Damages — ^Evidence. 

2.  In  an  action  for  breach  of  a  contract  to 'Purchase  and  pay  for 
cordwood  cut  by  plaintiff,  plaintiff's  testimony  as  to  the  cost  of  the 
stumpage  and  of  the  cutting  and  hauling  held  to  afford  a  basis  for 
the  computation  of  damages.     (Newman  v.  Multnomah  Fuel  Co.,  ^7.) 

Sales — Failure  to  ]>eliyer — ^Measure  of  Damages. 

3.  The  measure  of  damages  for  failure  to  deliver  merchandise,  in 
accordance  with  contract,  if  the  articles  have  a  market  value,  is  the 
difference  between  the  contract  price  and  the  market  value  at  time 
and  place  of  delivery.     (Duncan  Lum.  Co.  v.  Willapa  Lum.  Co.,  386.) 


Sales — ^Failure  to  Doiiver — ^Damages — ^Purchase  of  Ooods  Elsewhere. 

4.  While  buyer  is  not  required  to  go  into  the  market  and  purchase 
goods  elsewhere  before  bringing  his  action  for  seller's  failure  to  de- 
liver, he  may,  if  he  sees  fit,  do  so,  and  if  in  a  successful  effort  to  mini- 
mize the  damage  he  incurs  expense,  he  may  recover  such  expenditures 
as  an  element  of  damages,  so  long  as  the  total  recovery  does  iTot  ex- 
ceed the  difference  between  the  contract  price  and  market  price 
(Duncan  Lum.  Co.  v,  Willapa  Lum,  Co.,  386.) 

Sales — ^Failure  to  Deliyer — Extension  of  Time  for  Delivery — Evidence 

5.  In  buyer's  action  for  seller's  failure  to  deliver,  evidence  as  to 
agreement  to  extend  time  for  delivery  held  sufficient.  (Duncan  Lam. 
Co.  V.  Willapa  Lum.  Co.,  386.) 
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f 
Sales-— Falliire  to  Deliver— Date  of  Breacb— Evidence. 

6.  In  buyer's  action  for  seller's  failure  to  deliver,  where  there  was 
6vid<enee  of  agreement  to  extend  time  of  delivery,  seller's  letter  to 
buyer,  declining  to  make  further  deliveries,  was  admissible  to  flz  date 
of  breach.     (Ihinean,  Lum.  Co.  v.  Willapa  Lum.  Co.,  386.) 

,  See  Evidence,  9. 

Sales  on  a  Del  Oredere  OommisBioiL 

See  BrokerB,<.  ^ 

Status  of  Sales  Agent 

See  Factors,  1. 

Wliere  Buyer  Accepted  a  Part  of  tbe  Propeorty  Sold. 

See  Statute  of  Frauds,  1. 

SEASIDE,  OHAKCEB  OF. 
See  Cole  v.  Seaside,  5. 

SII2NT  PABTNEBh 

See  Partnership,  1.  «  . 

SPEOIFIO  PERFOBMANOB. 

Spedflc  Performance — ^Paroi  Contract — ^Part  Performance — Snfflcieney 
of  Evidence. 

1.  In  son's  suit  for  specific  performance  of  mother's  parol  contract 
to  convey  her  interest  in  land  owned  by  mother  and  son  as  tenants  in 
common,  evidence  of  son's  possession  of  land  under  the  agreement 
held  not  of  that  degree  of  clearness  and  certainty  required  to  overcome 
the  effect  of  the  statute  of  frauds.     (Le  Vee  v.  I^e  Vee,  370.) 

Specific  Performance — ^Parol  Land  Contract— Part  Performance — ^Evi- 
dence. 

2.  Generally  a  tenant  in  common,  suing  for  specific  performance  of 
his  cotenant's  parol  agreement  to  convey  his  interest  in  the  common 
property,  must  prove  the  agreement,  as  well  as  his  part  performance 
of  it,  clearly  and  unequivocally  by  the  preponderance  of  the  evidence. 
(Le  Vee  v.  Le  Vee,  370.) 

Specific  Performance — There  Being  No  Such  Stipulation,  Time  is  not 
Essence  of  Contract. 

3.  Though  contract  for  exchange  of  properties  names  a  period  \rithin 
which  conveyances  shall  be  executed  and  exchanged,  there  being  no 
stipulation  that  time  is  of  the  essence,  it  will  not  be  considered  so 
in  action  for  specific  performance;  the  parties  having  used  diligence 
end  acted  in  good  faith,  and  there  not  being  any  change  of  circum- 
stances affecting  the  equities.     (Kaufman  v.  Hastings,  623.) 

Specific  Performance — Contract  of  Married  Man  Belating  to  Bealty 
Enforceable  Against  Him, 

4.  Contract  of  a  married  man  to  sell  real  estate,  though  not  joined 
in  by  his  wife  may  be  specifically  enforced  against  him.  (Kaufman 
▼.  Hastings,  G23.) 
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Spedfle  Perf onnancc — Of  Bxclmnge  of  Propettiag  not  IbeffoctiTe  for 
Failure  to  AMlgn  Insaraiice.  | 

5.  Specific  performance  of  contract  for  exchange  ^of  realty  may 
not  be  complained  of  because  of  failure  to  assign  insurance  policies; 
the  decree  covering  the  matter,  and  it  being  necessary  to  validity  of 
such  a8flignm«nt  that  the  properties  be  first  exchanged.  (KaufmsA 
V.  Hastings,  ^2Z,) 

STATE  HiaHWAY  ENaiNEOBS. 

Estimate  Made  by  State  Highway  Engineer. 
See  Highways,  1-4. 

STATES. 

States    State  not  Liable  for  Costs  in  Absence  of  Statute. 

1.  The  state  is  not  liable  for  costs  and  disbursements  unless  there 
is  some  statute  which  expressly  or  by  clear  and  necessary  implication 
includes  it,  since  the  mere  general  terms  of  a  statute  giving  costs  do 
not  include  the  sovereign.     (State  of  Oregon  v.  GNuiong,  440.) 

STATUTE  OF  FSAXJDS. 

Statute  of  Frandfr— ^e  of  Gtoods— Aoceptance  of  Part. 

1.  Where  the  oral  buyer  of  2,500  cords  of  wood  received  and  ae> 
cepted  at  least  150  cords,  the  case  came  within  the  exception  to  the 
statute  of  frauds  (Section  808,  subdivision  5,  L.  O.  L.),  providing  that 
an  agreement  for  the  sale  of  personalty  at  a  price  not  less  than  $50 
must  be  in  writing,  unless  the  buyer  accepted  and  received  some  part 
of  the  property*.     (Newman  v.  Multnomah  Fuel  Co.,  247.) 

I 

Statute  of  FnuMl»— Parol  CHmtract— Part  Performanoe— Tenancy  la 
Oonunon. 

2.  Possession  by  tenant  in  common  to  .constitute  such  part  perform- 
ance of  his  CO  tenant's  agreement  to  sell  her  interest  in  the  common 
property  as  to  take  the  contract  out  of  the  statute  of  frauds  must  re- 
sult in  such  a  change  of  relation  between  the  parties  as  would  chal- 
lenge the  attention  of  anyone  seeing  the  change,  and  would  indicato 
that  some  contract  had  been  made.     (Le  Vee  v.  Le  Vee,  370.) 

Statute  of  Frands^Avoidance  of  Contract— Degree  of  Proof. 

3.  The  statute  of  frauds  is  stringent  in  its  provisions,  and  to  avoid 
its  effect  the  testimony  must  be  clear  and  explicit,  showing  a  state  of 
facts  referable  exclusively  to  the  contract  pleaded.  (Le  Vee  y.  Le 
Vee,  a70.) 

STATUTE  OF  UNITED  STATES. 
See  Table  in  Front  of  this  Volume. 

STATUTES. 

Statiites--Oonstnictlon-~-OQfpied  Statntee— Intent  of  Xieglslatiirs. 

1.  The  rule  that,  where  a  statute  is  copied  from  that  of  another 
state,  the  construction  of  the  duplicated  statute  by  the  highest  court 
of  the  state  from  which  it  is  taken  will  be  adopted,  does  not  apply 
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where  the  legislature  Adopting  the  latter  statute  had  a  diiferont  in- 
tention.    (Peery  v.  Fletcher,  43.) 

Statutes— Implied  Repeal  not  FaTored. 

2.  Implied  repeals  are  not  favored.  (Eillingsworth  y.  Portland, 
526.) 

Statutes — Statutes  Should  not  be  Oonstrned  Betrospectively  to  Inter- 
fere With  Judicial  Proceedings. 

3.  Unless  there  is  a  clear  intent  to  the  contrary,  statutes  should 
not  be  construed  retrospectiyely,  or  so  as  to  interfere  with  pending 
judicial  proceedings,     (iiice  v.  Douglas  County^  551.) 

See  Appeal  and  Error,  8. 
See  Costs,  2. 
See  Homestead,  1,  3,  4. 
See  Master  and  Servant,  1. 
See  States,  1. 

Effect  of  Saving  Olaose  of  Bepealtng  SUtnfee^ 

See  Highways,  10. 

BetroactiTe  Statutes. 
See  Mortgages,  1. 

Oonsttttttionality  of  Statutes. 
See  Taxation,  1. 

STAT. 
See  Appeal  and  Error,  23,  25,  25. 

STBEET  IMPSOVEBfENTS. 

Oitj  Council's  Determination  as  to  Benefits  OonduslTe. 
See  Municipal  Corporations,  8. 


See  Municipal  Corporations,  1,  2,  3^ 


SXTMBdDKa 
Waiver  of  Defects  in  Snmmoxui. 

'        See  Appearance,  2. 


See  Appeal  aud  Error,  30. 

SUBFAOE  WATER. 

DratQing  Surface  Water  on  Adjacent  Lands. 
See  Waters  and  Watercourses,  4. 

SUBVET. 

When  Evidence  Is  Snfllclent  to  Anthorlie  CkarecUon  of  Survey. 
See  Public  Lands^  1« 
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SUBVEYOB. 

Wbea  KoteB  of  County  Sorveyor  and  Viowen  axe  SaAdeatii 

See  Highways,  13. 

TAXATION. 

Taxation — ^Payment — ^Time — ConstitutionaUty  of  Btatntas. 

1.  It  w«i8  within  the  power  of  the  legislature  fo  pass  Section  3682, 
If.  O.  L.y  as  amended  by  Laws  of  1913,  page  334,  Section  20,  requiring 
taxpayers  to  pay  their  taxes  on  April  Ist,  but  permitting  them  to  then 
pay  one  half  of  the  sum  due  and  allow  the  remainder  to  run  until 
September  1st,  by  paying  a  sum  equivalent  to  one  per  cent  »  month 
on  the  unpaid  balance.     (Spexarth  ▼.  Sherman,  254.) 

TENANCY  IN  COMHON. 

Tenancy  in  Common— When  Devisees  B^me  Tenants  in  CommoB. 

1.  Where  a  mother  died  seised  of  land  with  her  son  as  tenant  in 
common,  the  other  children,  the  will  devising  to  the  son  a  life  estate 
in  the  mother's  share  of  the  tract,  subject  to  payment  of  certain 
charges,  became  tenants  in  common  with  the  son;  joint  tenancy  hav- 
ing been  abolished  by  Section  7176,  L.  O.  L.     (Le  Vee  v.  Le  Yee,  370.) 

Tenancy  in  Common—No  Tenant  can  Do  Act  Affecting  Title  of 
Another. 

2.  Tenants  in  common  hold  '^  "W  interest  in  the  realty  independ- 
ently of  each  other,  and  neither  one  can  do  an  act  respecting  the 
title  which  will  bind  the  others.     (Lie  Vee  v.  Le  Vee,  370.) 

Tenancy  in  Common— Cl^rantee  of  Tenant  in  Common  Becomes  Bntih. 

3.  The  grantee  of  a  tenant  in  common  becomes  merely  a  new  tenant 
in  common  with  the  remainder  of  the  original  holders.  (Le  Vee  ▼• 
Le  Vee,  370.) 

Tenancy  in   Common — Single  Cotenant  can  Becover  Possessidn  of 
Whole  Land  Against  Stranger. 

4.  As  against  a  stranger,  one  tenant  in  conunon  may  recover  posses- 
mon  of  the  whole  of  the  land  held  by  himself  and  his  eotenants, 
(Le  Vee  v.  Le  Vee,  3i70.) 

See  Statute  of  Frauds,  2. 


What  ComrtLtnteB. 

See  Vendor  a»d  Purchaser,  3. 

TIME. 

Time— riling  Report  of  Establishment  of  Highway  Day  After  Holi- 
day Soi&cient. 

1.  It  being  impossible  to  file  on  June  5th,  the  day  of  the  general 
primary  election,  and  a  public  holiday  by  proclamation  of  the  Gov- 
ernor, the  report  of  viewers  and  county  surveyor  directed  to  locate 
e  proposed  county  road,  a  filing  on  the  *if  Tt  day  was  sufficient^'  and 
the  court  did  not  lose  jurisdiction  because  the  report  was  not  filed 
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on  the  holiday,  as  prescribed  in  the  order.     (Bice  y«  Douglas  County, 
561.) 

In  Which  to  File  Tranacilpt  on  AppeaL 
See  Appeal  and  Error,  1. 

Bztendlng  Time  to  File  Transcript  on  AppeaL 
Bee  Appeal  and  Error,  9,  10. 

Bzteosion  of  Time  for  Filing  Transcript  not  Beyond  Next  TenL 
See  Appeal  and  Error,  38. 

Filing  of  Transcript  Witliin  Statutory  Time  or  ZSxtension  Thereof 
JurisdictionaL 

See  Appeal  and  Error,  90,  ^ 

Time  of  TriaL 

See  Criminal  Law,  1. 

For  Adjustment  of  Oonutolssions  Identical  With  Period  for  Making 
Exchange. 
See  Exchange  of  Property,  2. 

Is  the  Essence  of  a  IdfB  Insurance  Oontractb 
Bee  Insurance,  7. 

When  Time  is  not  Essence  of  Oontract^ 

See  Specific  Performance,  3. 

Eequirlng  Taxpayers  Certain  Time  in  Which  to  Fay  Taxeik 

See  Taxation,  1. 

TRAN80BIFT. 

Period  in  Whldi  to  FUe  Transcript. 

See  Appeal  cuid  Error,  1. 

Filing  of  Transcript  Within  Statutory  Time  or  Extension  Thereof 
JurisdictionaL 

See  Appeal  and  Error,  3d. 

Bill  of  Exceptions  Oontainlng  Transcript  of  All  Evidence  Soffldent. 
See  Exceptions,  Bill  of,  L 

TBIAIi. 
Trial — ^Instructloui— Bequests. 

1.  In  an  actiOj<  for  damages  to  land  by  distribution  of  water 
through  a  drainage  ditch,  a  requested  inetruction  that  water  cannot 
be  discharged  on  the  property  of  another  without  his  consent  and  to 
his  injury  in  greater  quantities  than  that  in  which  it  would  naturally 
How,  held  covered  by  other  instructions  ,givon.  (Behfuss  v.  Weeks, 
25.) 

Trial — ^Bebuttal  Evidence — ^Discretion. 

2.  In  buyer's  action  for  seller's  failure  to  deliver  lumber,  where  evi- 
dence as  to  market  value  wak  allowed  to  take  a  wide  range  upon  the 
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part  of  both  litigants,  and  seller  introduced  evidence  of  individual 
sales  from  June  to  <  September,  court's  action  in  permitting  plaintiff, 
during  rebuttal,  to  introduce  evidence  of  three  sales  during  months  of 
April,  August  and  Decemtber  was  not  manifest  abuse  of  discretion. 
(Duncan  Lum.  Co.  v.  Willapa  Lum.  Co.,  386.) 

Trial — Instructions— Evidence. 

3.  Instructions  directing  jury  to  ''do  the  best  you  can,  according  to 
all  the  evidence  that  has  been  introduced,''  held  not  subject  to  objec- 
tion that  it  permitted  jury  to  indulge  in  speculation  in  reaching 
verdict.     (Duncan  Lum.  Co.  v.  Willapa  Lum.  Co.,  386.) 

Trial— ingtnictioii»—<k>n8tmctioiL 

4.  It  is  not  prejudicial  error  to  give  an  incorrect  instruction  where, 
in  view  of  the  other  instructions  given  and  the  testimony  in  the  case, 
the  jury  could  not  have  been  misled,  (Hinkson  v.  Kansas  City  Life 
Ins.  Co.,  473.) 

See  Criminal  Law,  1. 

TKUBT  DEED. 

To  Secure  DeM  OoQYoys  Legal  Title  Only  to  Enforce  Trartb 
See  Mortgage,  10. 

TBUBTS. 

Trusts— Active  Trnst— Title  of  Beneficiaries. 

1.  Where  plain ti£F  holder  of  legal  title  conveyed  lands  to  defend- 
ant as  trus^bee  to  sell  and  dispose  of  the  same  for  the  mutual  benefit 
of  plaintiff,  defendant,  and  H.,  and  defendant  had  the  land  surveyed 
and  platted,  sold  portions,  applying  proceeds  as  agreed,  and  at  the 
request  of  his  associates  conveyed  to  each  of  them  certain  portions, 
which  were  unsalable,  leaving  the  property  involved  still  undisposed 
of,  held,  that  trust  as  to  lots  involved  continued  until  prospective  pur- 
chasers should  make  their  final  payments,  so  that  plaintiff  and  his 
assignees  had  no  interest  in.  the  land,  but  simply  in  the  proceeds. 
(Furuset  v.  Mays,  11^1.) 

Trusts — Suit  to  Oompel  OonTeyaoce  by  Trustee— Parties. 

2.  Where  plaintiff  holder  of  legal  title  conveyed  lands  to  defend- 
ant as  trustee  to  sell  and  dispose  of  the  same  for  the  mutual  benefit 
of  plaintiff,  defendant,  and  H.,  and  plaintiff  undertook  to  convey  to 
R.  an  undivided  one-third  interest,  B.  and  H.  would  be  necessary  par- 
ties to  suit  to  compel  defendant  to  convey  the  undivided  one  third 
to  B.;  the  trust  b^ill  existing.     (Furuset  v.  Mays,  191.) 

X7MDEBTAKINO. 
See  Appeal  and  Error,  20,  27,  31,  32,  35,  36. 

UNITED  STATES  STATUTES. 

Cited  and  Oonstmed  in  tbis  Volume. 
See  Table  in  Front  of  this  Volume, 
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VEKDOa  AND  TTJB/OHASEBh 

'Vendor  and  Purchaser — When  Evidence  Shows  Sale  In  Gross. 

'  1.  Trade,  for  a  house  and  $2,000,  of  a  farm  represented  in  the  eon- 
veyance  as  24.75  acres,  according  to  government  survej,  "be  the  same 
more  or  ]e6s,"  held  in  gross,  and  not  by  the  acre.  (Robertson  v. 
Martin,  326.) 

Vendor  and  Purchaser — ^When  Evidence  Shows  No  Fraudulent  Repre- 
sentations. 

2.  Evidence  held  to  sustain  finding  that  there  was  no  fraudulent 
representation  in  the  trade  of  a  farm.     (Robertson  v.  Martin,  8-26. ) 

Vendor  and  Purchaser— Tender— What  Constitutes. 

3.  Plaintiff's  letter  inquiring  what  balance  remained  to  be  paid 
on  a  land  contract  and  expressing  a  desire  to  secure  a  deed  as  soon 
as  possible,  held  insufficient  to  show  a  tender  of  amount  due  under 
the  contract.     (McCracken  v.  Bay  City  Land  Co.,  461.) 

Vendor  and  Purchaser—- Rescission  of  Contract — ^Independent  Cove- 
nant. 

4.  A  vendor's  agreement  to  clear  the  lots,  grade  street,  and  lay  a 
water-main  held  an  independent  covenant  not  authorising  the  pur- 
chaser to  rescind  contract  upon  ite  breach.  (McCracken  v.  Bay  City 
Land  Co.,  46L) 

Vendor  and  Purdiaser— Mortgagee  Satlsfsrlng  Mortgage  by  Mistake 
has  No  Remedy  Against  Innocent  Purchaser. 

5.  The  owner  of  a  mortgage  who  satisfied  it  by  mistake  is  not  en- 
titled to  have  the  mistake  corrected  and  the  mortgage  reinstated  as 
against  the  intervening  rights  of  bona  fide  purchasers  ax\d  encum- 
brancers.    (Dennison  v.  Jossi,  581.) 

Vendor  and  Purchaser— Rights  of  Bona  Fide  Purchaaers  and  Encum- 
brancers Without  Notice  When  Mortgage  Erroneously  Satisfied. 

6.  Where  the  owner  of  two  mortgages  through  mistake  satisfied  one 
which  he  did  not  intend  to  satisfy,  and  after  the  satisfaction  was  in- 
dorsed on  the  record,  the  premises  were  disposed  of  and  a  subsequent 
mortgage  given,  held,  that  the  last  purchaser  and  the  mortgagee  took 
the  same  without  any  constructive  notice,  so  that  the  mortgagee  was 
not  entitled  to  have  the  mortgage  reinstated,  the  purchaser  and  sub- 
sequent encumbrancer  having  no  actual  notice,  (Dennison  y.  Jossi, 
581.) 

VEKUE. 

Venue— Action  Against  County— ''Necessary  Party." 

1.  Contractor's  action  on  road  building  contract  against  county  and 
bank  to  which  contractor  had  'assigned  as  collateral  security  amount 
due  under  pretended  final  estimate  of  county's  indebtedness  claimed 
by  contractor  to  be  erroneous,  but  which  bank  insisted  could  not  bo 
set  aside  to  its  prejudice,  was  properly  brought  in  county  in  which 
bank  was  situated,  though  different  from  defendant  county,  under 
Section  396,  subdivision  3,  L.  O.  L.;  the  bank  being  a  "necessary 
party"  under  Section  3i93.     (Sweeney  v.  Jackson  County,  96.) 
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'  VBBDIOT. 

See  Appeal  and  Error,  5. 

Wlien  Deduction  from  Verdict  is  Required. 
See  Release,  1. 

VIABTTOT. 

May  be  Constructed  as  Part  of  Street  InqinroTeoieiiti 
See  Municipal  Corporations,  9. 


When  Notes  of  Viewers  and  Surveyor  are  Sufildeati 
See  Highways,  13. 

/Qualification  of  Viewers,  Wben  Sufficiently  ShowxL 

See  Highways,  15.  

WAIVEBw 
See  Appearance,  2i. 

Blgbt  to  Bevlew  EstaWsbment  of  Ooimty  Boad  not  Waived  by  Ap- 
peal ftom  Assesnneat. 

See  Highways,  14. 

Of  Limitation  of  Authority  of  Agenti 
See  Insurance,  13. 

WATEBS  AND  WATEBOOnB8E& 

Waters  and  Watercourses — ^Drainage— Action  for  Damages — Instme- 
tions. 

1.  In  an  action  for  damages  to  land  by  distribution  >ot  water 
through  a  drainage  ditch,  an  instruction  as  to  changing  a  nat- 
ural watercourse  and  restoring  the  same  to  its  original  channel  within 
the  confines  of  defendant's  own  land  held  properly  refused  as  in- 
applicable to  the  issues.     (Rehfuss  v.  Weeks,  26.) 

Waters  and  Watercourses — ^Diversion  or  Cbange  of  Natural  Streams — 
LiabiUty. 

2.  When  a  small  natural  stream  is  straightened  and  deepened  so  as 
to  confine  the  waters  thereof  within  a  smaller  compass,  thereby  in- 
creasing the  tillable  land,  in  such  a  manner  as  not  to  increase  the 
amount  of  water,  or  change  the  place  of  discharge  on  a  neighbor's 
land,  no  cause  of  action  arises.     (Behfuss  v.  Weeks,  25.) 

Waters   and   Watercourses— Actiom   for   Injuries — Instructions^- Sur- 
face Water. 

3.  In  an  action  for  damages  to  land  by  distribution  of  water  from 
a  drainage  ditch,  an  instruction  that,  if  defendant  cast  water  from 
his  property  permeating  the  surrounding  soil  and  percolating  into 
plaintiff's  land  to  his  injury,  verdict  should  be  for  plaintiff^  was  prop- 
erly refused  as  ignoring  the  rule  as  to  surface  water.  (Behfuss  v. 
Weeks,  25.) 

Waters  and  Watercourses — Surface  Water — ^Drainage. 

4.  The  owner  of  upper  lands  is  not  prohibited  by  the  rule  as  to  sur- 
face water  from  cultivating  his  lands  or  draining  them  by  artificial 
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ditches,  though  surface  water  is  thereby  precipitated  more  rapidlj 
upon  the  lands  of  the  adjacent  owner  below,  provided  he  does  not 
cause  water  to  flow  on  such  lands^  which,  but  for  the  artificial  ditches, 
would  have  flowed  in  a  different  direction,  and  provided  he  acts  with 
a  prud«nt  regard  for  the  adjacent  owner's  interest.  (Behfuss  v. 
Weeks,  26.) 

Waters  and  Watercourses — Organization  of  Irrigation  District — ^Pub- 
lication of  Petition — Jnrisdictional  Bequirement. 

5.  Laws  of  1917,  page  744,  Section  1,  requiring  publication  of  peti- 
tion for  organization  of  irrigation  district  once  each  week  for  at  least 
four  successive  weeks  before  the  time  at  which  it  is  to  be  presented, 
is  a  jurisdictional  requirement.  (Hanley  Co.  v.  Harney  Valley  Irr. 
Dirt.,  78.) 

Waters  and  Watercourses — Organization  of  Irrigation  District — Suffi- 
ciency of  Petition. 

6.  Petition  for  organization  of  irrigation  district  under  Laws  of 
1917,  page  744,  Section  1,  held  sufficient  compliance  with  requirements 
of  such  statute.     (Hanley  Co.  v.  Harney  Valley  Irr.  Dist.,  TS.) 

Waten  and  Watercounes— Irrigation  Distirict— Petition — QuaUflcatlon 
of  Subscribers. 

7.  Petition  for  irrigation  district  is  not  required  in  view  of  Laws  of 
1917,  page  744,  Section  2,  to  enumerate  the  qualiflcations  of  sub- 
scribers under  Section  29,  (Hanley  Co.  v. -Harney  Valley  Irr.  Dist., 
78.) 

Waters  and  Watercourses — Irrigation  District— Proceedings  for  Or. 
ganization. 

8.  The  same  technical  precision  that  is  observed  in  a  regular  law 
action  is  not  required  in  k  proceeding  for  the  organization  of  an  irri- 
gation district  before  the  County  Court.  (Hanley  Co.  v.  Harney 
Valley  Irr.  Dist.,  78.)     . 

Waters  and  Watercourses — Irrigation  District — ^Proceedings  for  Or- 
ganization— Order  of  Court  on  Final  Headng. 

9.  Under  Laws  of  1917,  page  744,  Section  2,  as  amended  by  Laws  of 
1919,  page  442,  providing  that  upon  final  hearing  of  petition  for  or- 
ganization of  irrigation  district  court  shall  make  an  order  determin- 
ing inter  alia  whi^ther  the  requisite  number  of  owners  of  the  land 
within  proposed  district  shall  have  petitioned  for  the  formation 
thereof,  such  order  should  state  all  the  facts  found  or  determined  by 
the  court  upon  such  hearing.  (Hanley  Co.  v.  Harney  Valley  Irr. 
Dist.,  7S.) 

Waters  and   Watercourses — ^Irrigation  District — ^Exclusion   of  Land 
from  District. 

10.  Upon  petition  for  irrigation  district  and  objection  thereto  by 
owner  and  requests  to  exclude  land  from  proposed  district,  an  issue 
is  raised  requiring  proof  of  actual  conditions  existing  before  court  can 
determine  whether  land  should  be  excluded,  in  view  of  Laws  of  1917, 
page  769,  Section  37,  subdivision  (d).  (Hanley  Co.  v.  Harney  Valley 
Irr.  Dist.,  78.) 

Waters  and  Watercourses — ^Irrigation  Districts — ^Proceedings  for  Or- 
ganization— Order  of  County  Court — Jurisdiction  to  Issue. 

11.  Where  the  proof  of  publication  of  notice  of  petition  for  irriga- 
tion district  was  defective  in  failing  to  show  compliance  with  Laws 
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of  1917,  page  744,  Section  1,  requiring  publication  onee  each  week  for 
at  least  four  successive  weeks,  and  the  County  Court  nevertheless  pro- 
ceeded with  final  hearing  under  Section  2,  it  would  be  the  duty  of 
the  Circuit  Court  as  upon  a  judicial  examination  of  the  proceedings 
as  provided  for  in  Section  41  to  set  aside  the  order  of  the  County 
Court  for  want  of  jurisdiction.  (Hanley  Co.  v.  Harney  Valley  Irr. 
Dist.,  78.) 

WITNESSES. 
See  Crin^inal  Law,  1. 

Mileage  for  Kanresident  WttncasoB  ftom  State  Line  Allowed. 
See  Costs,  4. 

WORDS  AND  PHRASES. 

Words  and  Phrases— ''Oatih." 

1.  Ordinarily,  the  word  "cash"  means  money,  but  it  is  frequently 
used  as  a  term  meaning  the  opposite  of  credit.  (Hartwig  v.  Rush- 
ing, 6.) 


Words  and  Phrssos    "Qilt  Edge.** 

2.  The  term  ''gilt  edge,"  as  applied  to  commercial  paper,  is  a  collo- 
cjuialism^  meaning  of  the  best  quality  or  highest  price,  first  class,  and 
not  implying  that  a  note  which  is  not  gilt  edge  is  not  collectible,  or 
that  the  maker  is  irresponsible.     (Martin  v.  Moreland,  61.) 

** Adobe" — See  Sweeney  v.  Jackson  County,  96. 
''Barter** — See  Hartwig  v.  Rushing,  6. 
"Cash** — See  Hartwig  v.  Rushing,  6. 
"Earth** — See  Sweeney  v.  Jackson  County,  96, 
"Escrow** — See  Mcpherson  v.  Barbour,  509, 
"Filing'*--See  Robinson  v.  Phegley,  299. 
"Gilt  edge*' — S<mb  Martin  v.  Moreland,  61. 
*'Hard-pan** — ^See  Sweeney  v.  Jackson  County,  96. 
".Turisdiction** — See  Ralston  v.  Bennett,  519. 

Jurisdiction  of  subject  matter*' — See  Duncan  liom.  Co,  v.  Willapn 
Lum.  Co.,  386. 

Mortgage  to  secure  payment  of  the  balance  of  the  purchase  moneys- 
See  I^dd  &  Tilton  v.  Mitchell,  668. 

Necessary  party*' — See  Sweeney  v.  Jackson  County,  96. 
"Purchase-money  mortgage" — See  Ladd  &  Tilton  v.  Mitchell,  668w 
"Sale**— See  Hartwig  v.  Rushing.  6. 
"Shaft"— See  Franklin  v.  Webber,  151. 
"Trial** — See  State  of  Oregon  v.  Pacific  Live  Stock  Co.,  196. 
"Under  control*-— See  Fuller  v.  Oregon-Wash.  R.  &  N.  Co.,  160. 

WORKMEN'S  COMPENSATION. 

See  Evidence,  1, 

See  Master  and  Servant,  1,  2, 

WRIT  OF  REVIEW. 

Questions  of  Law  and  Fact  not  Reviewable  on  Wtit  of  Review. 
See  Municipal  Corporations,  7. 
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